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OASES 


IN    THE 


APPELLATE  COURTS  OF  ILLINOIS. 


Second  District — December  Term,  1887. 


F.  M.  Chapman 

v. 

The  Drainage  Commissioners  of  District  No.  3. 

Drainage — Construction  of  Statute — Certiorari — Petition  for  Writ — 
Laches — Classification — Informa  Uty — Estoppel—  Practice, 

1.  The  failure  of  the  commissioner*  to  classify  lands  which  should  be 
clarified  at  zero  because  not  benefited  by  a  proposed  ditch,  is  an  informality 
which  will  not  sustain  a  petition  for  a  writ  of  certiorari  to  have  the  pro- 
ceedings for  the  organization  of  a  drainage  district  quashed. 

2.  The  drainage  acts  are  liberally  construed  to  promote  the  object  in 
view. 

3.  The  writ  of  certiorari  is  not  a  writ  of  right.  Its  allowance  is  within 
the  sound  discretion  of  the  court  and  oral  evidence  may  be  heard  as  to 
whether  it  should  be  allowed. 

4.  Under  the  circumstances  of  the  case  presented  the  action  of  the  peti- 
tioner in  suing  out  the  writ  was  too  long  delayed. 

5.  A  question  touching  the  failure  of  the  record  to  show  notice  prior  to 
the  confirmation  of  the  classification  in  question,  can  not  be  first  raised  in  this 
court,  especially  as  the  record  appears  to  have  been  made  up  by  agreement. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfksd  Sample,  Judge,  presiding. 

This  was  certiorari  commenced  in  the  Circuit  Court  on  the 
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petition  of  appellant  filed  March  17,  18S7,  and  the  writ  was 
dated  March  24,  1887,  and  return  of  service  April  2,  1887.' 
The  petition  for  the  writ  recites  the  original  petition  for  the 
formation  of  the  drainage  district  under  drainage  act  of  July 
1,  1885.  giving  a  copy  of  tbe  petition  with  the  names  of  the 
signers,  one  of  whom  is  the  appellant,  the  petition  being  filed 
with  the  town  clerk  October  14,  1885,  the  order  organizing 
the  district,  November  27,  1885,  which  order  added  certain 
lands  to  the  district  not  prayed  for  in  the  original  petition, 
and  permitted  additional  signatures;  certificate  of  drainage 
commissioners  November  17,  1886,  and  an  order  that  the 
amount  of  $4,000  be  raised  by  special  assessment  upon  the 
lands  of  the  district,  as  the  same  may  be  necessary,  apportion- 
ing the  amount  among  the  several  tracts,  etc.;  the  town  clerk's 
certificate  and  order  of  the  commissioners  of  the  graduated 
scale  of  classification  (which  is  copied)  signed  by  commission- 
ers October  15, 1886;  ateo  amendatory  classification  as  to  several 
tracts  of  lands  on  the  objection  of  certain  parties,  dated  No- 
vember 3,  1886;  and  a  special  assessment  list  made  by  the 
commissioners  which  is  copied  and  dated  and  filed  with  the 
town  clerk  November  17, 18S6. 

The  appellant  then  averred  in  his  petition  that  lie  was  the 
owner  of  all  the  lands  mentioned  in  the  special  assessment  list 
marked  in  the  name  of  F.  M.  Chapman,  and  was  interested  in 
having  6aid  special  assessment  legally  made  and  in  having  all 
the  lands  in  said  drainage  district  classified,  and  when  found  to 
be  benefited,  assessed  their  just  and  equal  portion,  and  the  peti- 
tion showed  that  by  the  record  aforesaid  the  whole  of  sections 

19  in  range  11,  east  3  P.  M.,and  19  in  14,  west  2  P.  M.  were 

omitted  from  the  classification  and  assessment,  and  the  N.  E. 
},  S.  W.  J  of  section  23,  It.  14,  is  included  in  the  classification 
although  lying  without  the  district,  and  that  N.  E.  S.  E.  sec- 
tion 23  is  not  included  in  the  classification  though  wholly  lying 
within  the  district;  avers  that  such  omission  of  such  lands  from 
the  classification  was  illegal  and  without  the  jurisdiction  of 
the  commissioners  and  resulted  in  great  damage  to  the  peti- 
tioner, etc.,  and  prays  that  the  defendants  may  certify  into 
court  a  full,  true  and  perfect  transcript  of  all  the  records, 
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papers,  documents,  etc.,  and  files  connected  with  the  district, 
eta,  and  the  court  may  inspect  the  record  and  proceedings  and 
quash  the  same. 

The  commissioners  answer  the  petition  and  adopt  the  papers 
and  file3  set  out  in  the  petition,  and  add  other  portions  of  the 
record. 

Order  of  the  commissioners  dated  August  25,  1886,  that  on 
account  of  the  jury  assessing  the  right  of  way  too  high,  etc., 
they  abandoned  the  work  as  laid  out  (reciting  the  work  aban- 
doned) and  ordering  R.  McDougall,  a  surveyor  of  said  county, 
to  make  a  survey  and  report. 

Then  map  of  survey  by  McDougall  in  lieu  of  the  first  work 
August  28,  1886,  filed  with  clerk  September  7,  1886,  ordered 
new  survey  by  Stanford  and  shows  his  report,  gives  map  show- 
ing drainage  across  section  23  according  to  Stanford's  report. 
New  route  adopted.  The  commissioners  farther  answer  that 
on  account  of  the  change  in  the  route  of  the  ditch  said  sections 
19  and  19  would  not  be  at  all  benefited  and  if  said  sections 
had  been  classified  it  would  have  been  at  zero,  and  no  tax 
assessed  against  the  same. 

The  answer  further  shows  that  a  great  proportion  of  the 
assessment  on  Ian  Is  in  said  district  have  been  paid  and  con- 
tract let  for  the  work,  and  a  great  amount  of  money  collected 
and  paid  out,  so  the  parties  can  not  be  placed  in  statu  quo, 
which  answer  was  signed  by  the  clerk  and  commissioners  and 
filed  in  court  June  2, 1887.  May  31, 1887,  appellant  moved  to 
quash  a  part  of  the  return  made  by  appellees,  which  motion 
was  overruled.  The  cause  was  then  heard,  and  the  testimonv 
of  witnesses  was  heard  in  open  court,  and  the  petition  was 
dismissed  and  certiorari  quashed. 

The  cause  was  heard  upon  the  petition,  answer  of  defend- 
ants and  the  testimony,  it  being  agreed  between  the  petitioner 
and  defendants  that  wherein  the  proceedings  of  the  commis- 
sioners are  purported  to  be  set  out  by  the  petitioner  in  his 
petition  they  were  correct,  and  that  so  far  as  defendants'  answer 
purported  to  set  out  the  proceedings  of  the  commissioners 
the  same  were  correct  The  oral  evidence  showed  that  the 
commissioners  talked  the  matter  over  in  regard  to  the  two  sec- 
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tions  19,  and  came  to  the  conclusion  that  after  the  change  of  the 
plan  in  the  ditching,  they  would  not  be  benefited ;  and  if  they 
had  been  classified,  they  would  have  been  classified  at  zero. 
The  commissioners  did  not  know  what  to  do,  so  they  con- 
cluded to  let  it  drop  and  not  classify  these  lands.  They  did 
not  think  they  had  a  right  to  change  the  district  at  that  time. 
The  petitioner  was  one  of  the  prime  movers  to  vacate  the 
work,  and  adopt  the  plan  now  on  file.  He  said  he  would 
give  up  his  ditches,  right  of  way,  all  his  rights  in  the  ditches. 
The  ditches  did  not  come  within  three-fourths  of  a  mile  of 
sections  19. 

Messrs.  Kay  &  Euans,  for  appellant. 

Messrs.  Harris  &  Hooper,  for  appellees. 

Lacey,,  J.  The  only  complaint  in  the  petition  was  as  to  the 
failure  of  the  commissioners  to  classify  the  two  sections  19 
and  one  other  tract,  and  for  classifying  one  tract  not  in  the 
district.  The  only  complaint  made  here  in  appellant's  brief, 
is  the  failure  to  classify  said  two  sections.  The  complaint  as 
to  the  other  tracts  appears  for  6ome  reason  to  be  abandoned. 

It  pretty  clearly  appears  from  the  evidence  that  on  account 
of  the  change  of  the  route  of  the  ditch  after  the  two  sec- 
tions had  been  taken  into  the  district  they  would  not  be  at  all 
benefited  by  the  drainage.  The  appellant  was  a  promoter 
and  adviser  of  the  change  made  by  the  commissioner?.  Ac- 
cording to  the  statute  the  two  sections  should  have  been 
classified,  though  if  not  benefited  it  might  have  been  at  zero. 
If  thev  had   been  classified  at  zero  no  tax  could  have  been 

m 

assessed  against  them  and  the  appellant  could  not  have  been 
benefited  by  any  supposed  reduction  of  his  own  tax  by  reason 
of  the  two  sections  having  been  classified.  It  is  a  mere  techni- 
cal complaint  having  no  merit. 

Sec.  15  of  the  Drainage  Act  of  1885  (see   Session  L/1S85, 
p.   82)  provides  that  a  petitioner   shall  be  conclusively  pre-* 
sumed  to  accept  "  the   provisions  of  the  act  as  to  assessments, 
benefits  and  damages."     He  is  estopped  from  complaining  in 
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this  proceeding  that  his  assessment  is  not  just  and  from  seek- 
ing to  quash  the  proceedings  for  that  reason. 

The  Drainage  Act,  Sec.  78,  provides  "  that  the  acts  and  pro- 
ceedings done  and  the  rights  acquired  (under  this  act),  if  in 
substantial  compliance  to  law,  shall  not  be  held  to  be  void  from 
merely  technical  informality  of  proceedings,  where  no  substan- 
tial rights  of  persons  or  property  are  adversely  affected." 

It  will  be  seen  from  what  we  have  said  that  "no  substantial 
right  of  appellant  was  adversely  affected."  He  was  not  in- 
jured by  the  failure  to  classify  the  sections  in  question  to  the 
extent  of  a  dollar.  The  same  section  also  provides  that  the 
Drainage  Act  shall  be  liberally  construed  to  effect  the  object 
designed  by  the  legislature.  See  opinion  of  this  court  in 
Lees  v.  Drainage  Commissioners,  24  111.  A  pp.  487,  affirmed  in 
the  Supreme  Court  by  opinion  filed  at  Ottawa  May  9, 1887. 

The  writ  of  certiorari  is  not  a  writ  of  right.  It  is  within 
the  sound  discretion  of  the  court  whether  it  will  be  allowed 
or  not,  and  oral  evidence  may  be  heard  to  enlighten  the  court's 
conscience  on  that  point.     Hyslop  et  al.  v»  Finch,  99  111.  171. 

The  record  shows  that  appellant  delayed  his  action  in  suing 
out  his  writ  from  November  17,  1886,  when  the  assessment 
was  made,  to  March  17,  1887.  The  evidence  shows  that  a 
greater  proportion  of  the  assessment  on  land6  in  the  district 
had  been  paid  and  contract  let  for  the  work,  and  a  great 
amount  of  money  collected  and  paid  out.  But  as  the  assess- 
ments were  due  before  the  writ  was  sued  out  the  presump- 
tion would  be  that  it  was  paid.  Many  other  parties  are  deeply 
interested  in  this  record  and  it  would,  no  doubt,  be  a  great 
damage  to  many  to  have  the  record  quashed. 

We  think  the  court  should  not  have  exercised  its  discretion 
in  allowing  the  writ,  which  it  afterward  quashed  and  cured  the 
orror.  The  appellant  should  have  taken  immediate  6teps. 
He  waited  too  long.  Board  of  Supervisors  v.  McCoon,  109  ID. 
142. 

What  has  been  said  sufficiently  disposes  of  all  the  points 
raised  by  appellant.  One  other  question  is  raised  in  regard  to 
the  record  failing  to  show  notice  prior  to  the  confirmation  of  the 
classification  under  Sec.  23  of  the  act.     This  point,  so  far  as 
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wo  can  see,  was  not  made  in  the  court  below,  being  made  here 
for  the  first  time.  It  appears  also  that  the  record  was  made 
up  by  agreement. 

It  was  agreed  "that  wherein  the  proceedings  of  the  com- 
missioners are  purported  to  be  set  out  by  the  petitioner  in  his 
petition  they  were  correct,  and  that  60  far  as  the  defendant's 
answer  purported  to  set  out  the  proceedings  of  the  commis- 
sioners, the  same  were  correct." 

The  case  was  then  tried  on  the  proceedings  as  set  out  in  the 
petition  and  answer.  It  did  not  purport  to  contain  all  the 
proceedings  and  papers  and  only  so  much  of  the  record  as  was 
necessary  to  raise  the  question  of  the  omission  to  c^ssify  the 
two  sections  was  brought  to  the  attention  of  the  court.  No 
point  of  want  of  notice  was  suggested  or  claimed  in  the  peti- 
tion and  no  record  was  thought  necessary  to  be  produced  in 
the  answer  to  show  notice. 

It  would  be  taking  an  unfair  advantage  of  the  appellees  to 
allow  that  question  to  bo  raised  for  the  first  time  in  this 
court. 

Besides  this,  we  think  this  petition  was  made  too  late. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


William  Parker 

v. 
Amanda  Parker. 


Divorce — Desertion — Collusion — Division  of  Property — Contract, 

A  contract  between  husband  and  wife,  dividing  their  property,  in  consider- 
ation  of  her  refusal  to  live  with  him  longer,  entered  into  after  he  had  made 
every  reasonable  effort  to  induce  her  to  return  to  him,  does  not  show  col- 
lusion on  his  part  for  her  to  live  separate  and  apart  from  him. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  O.  H.  Hokton,  Judge,  presiding. 
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Mr.  N.  C.  Warner,  for  appellant 
No  appearance  for  appellee. 

Lacky,  J.  This  was  a  bill  originally  filed  by  appellee  for 
separate  maintenance,  and  afterward,,  cross-bill  by  appellant  for 
divorce  on  the  ground  of  desertion. 

The  appellee  failed  to  answer  the  cross-bill  and  default  was 
entered  against  her.  Upon  hearing,  the  court  dismissed  the 
original  and  cross-bill  for  want  of  equity,  from  which  decree 
this  appeal  is  taken. 

The  refusal  of  the  court  to  grant  appellant  a  decree  of 
divorce  is  assigned  for  error.  The  appellant  was  a  man 
6eventy-eight  years  of  age  and  had  been  married  previously 
and  divorced;  the  appellee  was  some  fifty-one  years  of  age 
and  had  also  been  previously  married  and  had  been  divorced, 
but  had  borne  her  first  husband  four  children.  The  parties 
herein  were  married  in  August,  18S2.  They  lived  together 
peaceably  until  the  9th  of  July,  1S85,  when  appellee,  being 
somewhat  ailing  and  subject  to  bad  spells,  left  the  appellant's 
house  and  went  to  her  daughter's.  The  arrangement  was  that 
if  she  did  not  return  appellant  was  to  go  after  her;  she  did 
not  return  and  appellant  went  for  her  according  to  arrange- 
ment. He  did  not  wish  her  to  stay  but  she  refused  to  go 
homo.  He  went  after  her  several  times  after  that  and  tried 
to  get  her  to  go  homo  without  avail.  "  He  came  six  or  eight 
times — came  every  day,"  says  appellee's  daughter.  The  ap- 
pellee would  not  give  her  husband  any  answer  whether  she 
would  go  back  home  and  live  with  him  or  not.  In  the  mean- 
time he  had  been  staying  alone  at  home.  On  the  15th  July, 
18S5,  she  and  Jessie,  her  daughter,  came  up  to  his  place.  He 
tried  to  get  her  to  come  back  but  she  would  not,  and  insisted 
on  having  a  settlement  of  the  property  to  fix  it  up.  Appellant 
asked  her  what  she  wanted.  He  wanted  her  to  be  content  to 
stay  with  him  but  she  would  not,  so  he  finally  told  her  that 
he  would  give  her  $25  and  the  household  furniture.  She 
wanted  him  to  relinquish  his  claim  on  her  property  and  she 
would  on  his.     So  the  division  of  the  property  was   made  on 
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this  basis.  Each  of  them  owned  real  estate  worth  from  eight 
to  twelve  hundred.  He  could  not  say  that  he  knew  the  cause 
of  his  wife  leaving  him.  He  thought  her  children  were 
jealous  for  fear  he  would  spend  his  wife's  property  and  they 
would  get  none  of  it.  He  always  treated  his  wife  kindly  and 
she  did  him  to  his  face.  He  always  provided  for  his  family 
and  when  she  wanted  anything  6he  had  the  money  in  her 
pocket  to  pay  for  it  The  agreement  was  reduced  to  writing, 
and  declared  it  was  entered  into  in  consideration  that  6he  had 
refused  to  live  with  him  longer  and  had  left  him,  and  in  con- 
sideration that  she  would  not  tax  his  credit,  while  they  lived 
apart,  for  her  support,  he  gave  her  the  $25  and  the  furniture. 

The  appellant  gave  in  his  testimony  in  open  court  and  the 
court  cross-examined  him,  and  asked  him  whether  at  the  time 
the  paper  was  made  there  was  any  understanding  between 
them  that  they  were  to  live  separate,  and  the  appellant 
answered  that  as  he  understood  it  they  were  to  live  sepa- 
rate. The  court  asked:  "And  this  was  an  agreement  and  set- 
tlement of  property  to  live  separate  after  that?"  Appellant 
answered:  "  Well,  I  was  ready  to  live  with  her  at  any  time." 
The  court:  "  Was  not  that  the  intention  of  the  agreement 
between  you?"  Answer:  "  I  think  it  was  the  understanding 
that  wo  were  not  to  live  together  any  more."  And  the  court 
continued:  "That  being  a  final  settlement  of  your  affairs?" 
Answer:  "I  suppose  so,  unless  she' took  a  notion  to  come 
back." 

Upon  this  6tato  of  facts  it  appeared  that  the  court  held 
there  was  collusion  and  a  mutual  agreement  between  the  appel- 
lant and  appellee  to  live  separate  and  apart.  Hence  there 
could  be  no  desertion  as  claimed  in  the  bill.  We  are  inclined 
to  take  a  different  view  of  the  evidence.  The  appellant  in  all 
his  evidence  appears  to  be  frank  and  truthful  and  is  corrobo- 
rated »by  all  the  other  evidence  in  his  statement  of  the  facts, 
even  by  appellee's  own  daughter.  It  appears  that  he  made 
every  .reasonable  effort  to  induce  his  wife  to  return  and  she 
refused  and  would  not  give  him  any  answer  whether  she 
would  ever  come  back.  No  doubt  she  was  politic  in  this  as 
she  wanted  to  get  an  advantageous  compromise.     A  division 
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of  the  property  was  what  she  wanted.  He,  no  doub%  felt  that 
there  was  no  hope  of  her  ever  returning  and  we  think  the  pre- 
ponderance of  the  evidence  justified  him  in  60  thinking. 
There  is  no  evidence  going  to  show  that  he  desired  a  separa- 
tion but  simply  yielded  to  the  necessities  of  the  case,  and  to 
save  himself  greater  loss,  as  he  thought,  made  the  required 
division  of  the  property.  It  seems  to  us  he  has  tried  through- 
out to  do  what  was  right  and  just  by  the  appellee.  She  has 
never  made  any  complaints,  so  far  as  the  evidence  shows,  of 
his  treatment  of  her.  We  think  there  was  no  collusion  on  his 
part  for  her  to  live  separate  and  apart  from  him.  It  was  a 
matter  of  necessity  on  his  part  As  he  says  he  has  always 
held  himself  in  readiness  to  live  with  her  but  she  still  lives 
apart  from  him.  We  must  hold,  under  the  circumstances, 
that  the  appellant  has  made  out  a  case  of  desertion  by,  at  least, 
a  preponderance  of  the  evidence,  and  that  he  is  entitled  to  a 
divorce  under  the  statute.  This  is  a  case  that  rests  mostly 
on  the  evidence  and  its  peculiar  facts,  bnt  we  find  support  for 
the  view  we  have  taken  in  a  case  decided  by  the  Supreme 
Court  of  the  State  of  Michigan,  which  in  its  facts  is  quite 
similar  to  the  facts  in  this  case,  and  where  it  was  held  that  the 
charge  of  desertion  was  made  out.  See  Staffer  v.  Staffer,  50 
Mich.  491-2.  The  decree  of  the  court  below  is  therefore 
reversed,  and  the  cause  remanded  with  direction  to  the  court 
below  to  grant  a  decree  of  divorce  as  is  prayed  for  in  appel- 
lant's cross-bill. 

Heversed  and  remanded. 


Thomas  M.  Kelly 

a 

V. 

Louis  Dandurand. 


Action  on  Account  —  Evidence  —  Weight  of — Instructions  —  Excessive 
Judgment. 

1.     Where  the  verdict  of  the  jury  is  based  upon  the  evidence  of  the  two 
parties  to  a  suit  alone,  this  court  will  not  interfere. 
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2.  A  contract  foreign  to  the  issue  is  not  admissible  in  evidence,  although 
it  is  alleged  to  be  the  same  as  the  one  in  question. 

3.  It  is  proper  to  refuse  an  instruction  which  is  arguraenta'ive,  which 
invades  the  province  of  the  jury,  or  calls  attention  to  particular  evidence. 

4.  This  court  will  not  reverse  a  judgment  because  it  is  slightly  iii  excess 
of  an  account  filed,  especially  on  objection  here  first  raised. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  Stephen  R.  Moork,  for  appellant. 

Messrs.  Richardson  Brothers,  for  appellee. 

Lacey,  J.  This  was  a  suit  on  an  account  for  hauling  saw 
logs,  brought  by  appellee  against  appellant  before  a  justice  of 
the  peace,  and  by  appeal  went  to  the  Circuit  Court.  The 
suit  was  tried  there  before  a  jury  and  verdict  for  appellee  for 
$96.91,  and  judgment  on  verdict.  It  appears  from  appellee's 
evidence  that  his  claim  originated  as  follows: 

Appellant  being:  the  owner  of  some  walnut  timber  stand- 
ing in  the  tree  on  his  farm,  sold  thirty-six  trees  to  one  Went- 
zelman  for  $100  cash,  when  they  commenced  chopping  the 
trees,  and  $420  to  be  paid  in  four  weeks.  In  March  follow- 
ing, Wen^zelman  hired  appellee  to  haul  the  logs  at  $9  per 
thousand  from  Kelly's  to  Mr.  Beckwith's.  Under  this  con- 
tract the  appellee  commenced  hauling  the  logs,  and  had  two 
hauled  when  appellant,  not  being  willing  to  trust  Wentzehnnn 
for  the  pay,  wanted  the  logs  hauled  in  lijs  name,  and  the  lum- 
ber to  be  his  until  he  was  paid,  and  appellant  became  paymaster 
to  appellee  for  the  hauling.  That  the  amount  hauled  was 
10,763,  at  $9  per  thousand.  The  lumber  was  to  be  measured 
in  the  log.  This  evidence  the  appellant  in  his  testimony 
entirely  contradicts,  and  testifies  that  he  never  agreed  to 
pay  appellee  for  the  hauling,  and,  in  fact,  he  was  not  to  pay 
him.  Also  produces  evidence  tending  to  show  that  after  the 
logs  were  sawed  the  boards  produced  only  measured  3,670 
feet.     We  do  not  think  that  the  weight  of  the  evidence  is  so 
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manifestly  against  the  verdict  of  the  jury  that  the  judgment 
should  be  reversed  for  that  reason.  As  to  the  contract,  it  was 
the  oath  of  the  one  against  the  other,  and  the  jury  having 
found  for  the  appellee,  we  are  not  at  liberty  to  disturb  the 
verdict.  As  to  the  amount  of  the  lumber,  the  evidence  is  less 
satisfactory,  yet  we  are  inclined  to  think  that  the  evidence  on 
that  point  will  sustain  the  verdict.  The  contract  was,  as 
appellee  testified,  that  the  lumber  was  to  be  measured  in  the 
log.  It  is  possible  that  the  appellee  might  have  made  a  mis- 
take in  his  measurement,  and  the  men  he  had  hauling  the  logs 
for  him  might  have  reported  the  wrong  logs  to  him.  As  to 
appellant's  measurement,  there  might  have  been  6ome  loss  in 
sawing,  causing  a  discrepancy  between  the  log  measurement 
and  the  board  measurement,  and  there  might  have  been  a 
mistake  by  Wentzelman  in  keeping  the  right  lumber  separate 
and  getting  the  right  report  as  to  what  logs  belonged  to  appel- 
lant. These  were  matters  the  jury  had  a  right  to  consider  and 
decide,  and  we  are  unable  to  say  it  did  not  decide  correctly. 

Complaint  is  alsomade  that  the  court  erred  in  excluding  the 
written  contract  for  the  sale  of  logs  between  L.  Brosseau  and 
Wentzelman.  It  appears  that  appellee  testified  on  cross-ex- 
amination that  the  logs  he  hauled  for  Kelly  he  hauled  under 
the  same  kind  of  agreement  that  he  hauled  for  Brosseau 
under  his  agreement  with  Wentzelman,  which  showed  that 
Wentzelman  was  to  ^become  paymaster  and  not  Brosseau. 
We  think  the  evidence  was  properly  excluded.  The  contract 
had  nothing  to  do  with  the  issue.  It  was  between  other 
parties  with  which  appellant  had  nothing  to  do.  Neither  was 
appellee  a  party  to  it.  His  contract  to  haul  the  Brosseau  logs 
was  verbal,  although  the  contract  between  Brosseau  and  Went- 
zelman was  in  writing  and  might  have  been  the  same  that  he 
claimed  to  have  with  appellant.  Nor  was  it  proper  by  way 
of  impeachment  of  appellee  as  a  witness. 

To  admit  sucli  evidence  would  raise  an  issue  foreign  to  the 
one  being  tried,  that  would  need  to  be  as,  much  tried  as  the  one 
under  investigation.  The  contract  did  not  show  what  the 
agreement  of  appellee  with  Brosseau  was.  There  was  no 
error  in  refusing  the  appellant's  first,  second  and  third  in- 
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structions.  The  first  raised  a  false  issue.  The  appellee  could 
rely  on  the  whole  evidence  and  was  not  confined  to  that  given 
in  by  himself;  and  the  instruction  took  the  case  from  the  jury. 
The  second  and  third  refused  instructions  were  improper  be- 
cause they  were  argumentative  and  invaded  the  province  of 
the  jury,  and  called  attention  to  particular  evidence  and  sought 
to  discriminate  against  the  evidence  of  admissions.  Such  in- 
structions have  often  been  condemned  by  this  court  and  the 
Supreme  Court.  It  is  insisted  that  the  verdict  and  judgment 
is  for  91  cents  too  much;  that  much  in  excess  of  the  account 
tiled.  While  this  may  be  so  we  are  of  opinion  that  it  is  for 
too  small  an  amount  to  reverse.  The  law  will  not  notice 
trifles.  It  seems  to  have  been  discovered  for  the  first  time  in 
this  court  and  was  not  assigned  as  cause  for  new  trial  in  the 
motion  for  a  new  trial  in  the  court  below.  Had  the  attention 
of  the  court  below  been  called  to  it,  no  doubt  the  matter 
would  have  been  corrected  there.  The  judgment  of  the  court 
below  is  therefore  affirmed. 

Judgment  affirmed. 


"William  Seeger 

v. 

Frederick  Mueller  et  al. 

Highways— Bill  to  Enjoin  Obstruction  of  Alleged  Highway— Want  of 
Equity. 

1.  Equity  will  not  do  that  which  will  be  of  no  benefit  to  <he  party  ask- 
ing it,  but  only  a  hardship  to  the  party  coerced. 

2.  This  court  affirms  a  decree  dismissing  a  bill  to  enjoin  the  obstruction 
of  a  strip  of  ground  which  had  been  designated  as  a  road  on  a  plat  of  school 
lands,  and  subsequently  condemned  as  impassable  by  the  commissioners  of 
highways,  it  appearing  that  the  complainant  has  no  design  to  improve  or 
use  the  road,  but  is  actuated  by  spite  and  malice. 

[Opinion  filed  May  28,  18S8-] 
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Appeal  from  the  Circuit  Court  of  Jo  Daviess  County;  the 
Hon.  William  Bkown,  Judge,  presiding. 

The  appellant  filed  his  bill  in  equity  in  the  court  below? 
seeking  to  enjoin  the  appellees  from  obstructing  twenty  feet 
in  width  south  and  east  of  section  16,  T.  28,  R.  1,  west  4  P.  M., 
in  Jo  Daviess  county,  and  from  interfering  with  him,  his  agents, 
etc.,  from  using  and  improving  said  strip,  or  removing  obstruc- 
tions therefrom  so  that  it  may  be  safe  to  travel,  or  from  in 
any  manner  interfering  with  the  free  enjoyment  of  said  road 
as  may  be  for  public  or  private  use.  That  the  appellees  may 
be  required  to  abate  the  nuisance  of  fences  and  obstructions 
placed  by  them  on  said  road,  etc. 

It  appears  that  the  above  section  was  school  lands,  and  that 
the  trustees  of  schools  subdivided  it  into  lotfe  by  a  plat  on 
which  the  roads  are  designated  by  double  lines  on  which  are 
written  the  words,  "  roads  twenty  feet  wide."  The  appellant 
was  the  owner  of  three  of  the  lots.  The  section  was  subdi- 
vided and  platted  in  accordance  with  the  provision  of  the  laws 
of  1849,  Sec.  17,  which  provides  as  follows:  "That  the 
trustees  of  schools  shall  divide  the  land  into  tracts  or  lots  of 
such  form  and  quantity  as  will  produce  the  largest  amount  of 
money,  and  after  making  such  division  a  correct  plat  of  the 
same  6hall  be  made  representing  all  the  divisions,  with  each 
lot  numbered  and  defined  so  that  its  boundaries  may  be  for- 
ever ascertained,  which  plat,  etc.,  shall  bo  delivered  to  the 
school  commissioner,  and  shall  govern  him  in  advertising  and 
selling  said  lands." 

Sec  18.  "  In  subdividing  common  school  lands  for  sale,  no 
lot  shall  contain  more  than  eighty  acres,  and  the  division  may 
be  made  into  town  and  village  lots,  with  roads,  streets  or 
alleys  between  them  and  through  the  same,  and  all  such  divis- 
ions, with  all  similar  divisions  hereafter  made,  are  hereby 
declared  legal,  and  all  such  roads,  streets  and  alleys  public 
highways." 

The  sale  and  subdivision  of  the  school  lands  in  question  was 
made  in  1856,  and,  we  think,  regular.  The  appellees  also 
owned  several  of  the  lots  in  said  section  on  which  such  road, 
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twenty  feet  wide  around  the  whole  tract,  had  been  laid  out, 
deriving  their  title,  through  the  patentee,  from  the  State. 
The  road  laid  out  was  twenty  feet  wide  around  the  entire  sec- 
tion. 

The  patent  conveyed  the  entire  land,  including  the  portion 
covered  by  the  road,  in  accordance,  however,  with  the  plat  of 
the  trustees.  The  16th  section  in  question  falls  upon  a  rough 
tract  of  country,  and  is  located  among  the  hills  and  bluffs 
near  the  confluence  of  the  Mississippi  and  Sinsinnewa  rivers, 
and  the  portion  where  the  road  in  question  is  located  is  ex- 
ceedingly hilly  and  steep  and  full  of  deep,  wide  gullies,  so 
that,  without  immense  expense,  out  of  all  proportion  to  the 
benefits  to  be  derived  by  complainant  from  any  use  of  the 
road,  the  road  could  not  be  put  in  condition  to  travel. 

Mr.  E.  L.  Bedford,  for  appellant 

Messrs.  D.  &  T.  J.  Sheean  &  McIIugh.  for  appellees. 

Lacey,  J.  It  is  contended  by  appellees  that  the  act  in 
question  authorizing  the  trustees  to  lay  out  school  lands  with 
roads,  streets  and  alleys  between  the  divisions  applies  only  to 
streets  and  alleys  where  the  land  is  laid  out  into  town  lots; 
that  hence  it  is  argued  by  them  that  the  road  was  laid  out 
without  authority,  the  land  not  having  been  divided  into  town 
lots. 

It  appears  from  the  evidence  that  the  supposed  road  in  dis- 
pute has  never  been  traveled  or  worked  by  the  public  as  a 
road  since  it  was  platted  and  since  the  land  was  purchased  over 
twenty  years  ago.  That  portions  of  the  supposed  road  have 
been  fenced  for  over  twenty  years.  The  public  authorities 
have  refused  to  expend  any  money  on  the  road  on  account  of 
the  impracticability  of  ever  using  it  as  a  road,  and  had  told 
appellee  to  fence  it  up.  It  appears  also  that  appellant  has  now, 
and  has  had  for  many  years,  an  outlet  and  road  from  his  lots 
to  the  main  public  highway,  and  that  even  if  the  road  were 
left  open  it  could  not  be  used  without  the  expenditure  of 
large  sums  of  money  on  account  of  its  narrowness  and  steep- 
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ness  and  its  being  crossed  by  deep  ravines  and  gullies,  and  the 
evidence  fully  justifies  us  in  believing  that  the  appellant  has 
no  intention  of  using  or  improving  the  alleged  road. 

In  1S78,  the  commissioners  of  highways  of  "West  Galena 
township,  by  a  majority,  condemned  said  6trip  and  found  it 
imjassable;  "that  it  would  cost  $500  to  open  it  and  would 
have  no  road  then." 

One  of  the  commissioners  of  highways,  Patrick  Dillon,  tes- 
tified that  he  had  viewed  the  strip  as  a  commissioner  and  con- 
demned it.  "We  found  it  rough  and  impassable  ;"  and  says, 
"I  should  judge  it  would  cost  between  $8,000  and  $10,000  to 
put  that  strip  of  ground  in  passable  condition  for  teams  with 
load?."     "Opening  the  road  wouldn't  benefit  anybody." 

Waiving  the  question  of  what  is  the  proper  interpretation 
of  the  statute  in  question  in  regard  to  the  right  of  the  trustees 
of  schools  to  lay  out  the  road  in  the  manner  they  did,  we  are 
clearly  of  the  opinion  that  the  appellant  failed  to  show  any 
equity  in  his  bill  or  to  show  any  facts  which  would  authorize 
a  court  of  chancery  to  interfere. 

The  appellant  seems  from  the  evidence  to  be  actuated  by 
"spite"  and  malice  toward  the  appellees  in  seeking  to  com- 
pel them  to  open  the  road  in  question  and  in  seeking  to  re- 
strain them  from  again  fencing  it  in  with  the  balance  of  their 
land  as  they  had  done  before  appellant  tore  it  down.  It  does 
not  appear  that  the  appellant  has  the  remotest  design  to  im- 
prove or  use  the  road,  but  that  his  only  aim  is  to  annoy  appel- 
lees. 

The  appellees  at  least  own  the  land  occupied  by  the  twenty- 
feet  strip  subject  to  the  easement,  if  there  be  one,  and  the 
appellant  and  the  public  being  unable  to  use  it  for  the  pur- 
poses of  a  highway,  equity  will  not  restrain  the  appellees  from 
making  use  of  it,  or  compel  them  to  remove  their  fences  from 
the  strip  in  question. 

"Courts  of  equity  are  not  bound  at  all  times  to  enforce  a 
strict  legal  right."  Lewis  v.  Lyons,  13  111.  117;  Stone  v. 
Pratt,  25  111.  25.  "Equity  will  not  do  that  which  will  be  of 
no  benefit  to  the  party  asking  it  and  only  a  hardship  on  the 
party  coerced."    Joliet,  etc.,  K.  It.  Co.  v.  Healey,  94111.  416; 
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Green  v.  Green,  3±  111.  327;  Werden  v.  Graham,  107111.  1G9. 

The  above  rule  of  law  meets  with  our  full  approval  and  we 

feel  that  its  application  is  most  appropriate  in  this  case.    The 

decree  of  dismissal  of  the  bill  by  the  court  below  is  affirmed. 

Decree  affirmed. 


E.  H.  Kicker 

v. 

D.  C.  Scofield. 

Promissory  Note — Attorney's  Fees — Costs— Pleading  and  Practice — 
Pleas  in  Abatement — Usury. 

1.  The  matter  of  allowing  new  and  independent  pleas,  presenting  new 
defenses,  is  addressed  to  the  discretion  of  the  trial  court,  and  this  court 
will  not  interfere,  unless  it  appears  that  such  discretion  has  been  abused. 

2.  After  a  pica  in  bar  to  an  action,  the  defendant  can  not  plead  in 
abatement,  unless  for  new  matter  arising  after  the  commencement  of  the 
suit. 

3.  Pleas  in  abatement  must  be  verified  by  affidavit. 

4.  An  agreement  for  the  payment  of  attorney's  fees  will  not  mnke 
usurious  an  otherwise  valid  contract  or  obligation,  and  it  makes  no  differ- 
ence whether  the  same  was  to  be  a  certain  sum.  a  reasonable  sum,  or  a  sum 
fixed  at  a  certain  percentage  of  the  amount  of  either  the  debt  or  judgment. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Mr.  R  M.  Ireland,  for  appellant. 

The  errors  assigned  on  this  record  all  look  to  the  statute  of 
amendments  and  the  practices  thereunder.  It  has  been  held 
that  under  our  present  statute  leave  to  amend  pleadings 
so  as  to  present  an  issue  to  the  court  on  the  merits  of  a  case 
is  no  longer  discretionary  with  the  court,  but  is  a  legal  right. 
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The  Empire  Fire  Insurance  Co.  v.  The  Real  Estate  Trust 
Co.,  1  III.  App.  391;  Drake  v.  Drake,  83  111.  526. 

In  regard  to  the  assignment  of  error  based  on  the  court's 
refusing  to  allow  the  filing  of  the  plea  of  usury,  showing  that 
ten  per  cent,  was  to  be  added  to  the  face  of  the  note  if  not 
paid  when  due,  we  simply  wish  to  submit  that  if  this  agree- 
ment, when  made,  instead  of  being  intended  as  a  penalty  for 
non-payment  of  the  note  when  due,  was  intended  as  a  device 
to  evade  the  statute  on  usury,  as  is  sometimes  the  case,  and 
as  the  proof  here  might  have  shown,  then  the  contract  was 
nsnrious,  and  the  plea  should  have  been  filed;  for  no  trick, 
shift  or  device  will  be  allowed  in  evasion  of  the  statute.  Fer- 
guson v.  Sutphen,  3  Gilm.  5±6;  Shirley  v.  Welty,  19  111.  623; 
Sutphen  v.  Cushman,  35  111.  186. 

Mr.  J.  W.  Ranstead,  for  appellee. 

Baker,  J.  Ricker  was  sued  in  assumpsit  by  ScoficM  to  the 
February  term,  1887,  of  the  Kane  Circuit  Court,  upon  a  prom- 
issory note  for  $530,  dated  March  15,  18S0,  due  two  years 
after  date,  and  drawing  eight  per  cent,  interest  per  annum. 
The  note  contained  a  provision  that  in  case  a  default  was 
made  in  payment,  then^  u  a  sum  equal  to  ten  per  cent,  of  the 
whole  of  said  amount  shall  be  added  thereto  for  attorney's 
fees  and  taxed  as  a  part  of  the  costs  in  the  court  where  suit 
may  be  brought." 

At  the  return  term,  the  general  issue  was  filed,  and  issue 
joined  thereon.  At  the  same  term,  a  special  plea  was  inter- 
posed, and  a  demurrer  to  it  was  sustained  by  the  court,  and 
leave  was  taken  to  amend  the  plea,  and  the  cause  was  contin- 
ued with  leave  to  file  additional  pleas. 

The  Apr»l  term,  18S7,  of  the  court  commenced  on  thfe 
ISth  day  of  April.  At  that  time  the  special  plea  had  not 
been  amended,  and  no  additional  pleas  had  been  filed.  The 
general  order  of  the  court  was,  that  all  pleas  in  civil  cases  be 
filed  by  the  opening  of  court  on  April  21st,  but  on  special 
application  of  appellant  he  was  granted  an  extension  of  time 
nntil  April  25th  in  which  to  file  his  amended   and   additional 
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pleas,  and  on  the  day  last  mentioned  lie  filed  four  special 
pleas.  Appellee,  on  the  same  day,  filed  a  demurrer  /to  said 
four  pleas.  It  appears  from  the  record  that  this  demurrer 
was  submitted  to  the  court  on  the  29th  day  of  April,  and 
that  on  the  2d  day  of  May  the  court  sustained  the  demurrer 
to  each  and  all  of  said  pleas.  Thereupon  appellant  mado 
seriatim,  three  several  motions,  each  of  which  was  refused  by 
the  court,  and  an  exception  taken.  The  first  motion  was  for 
leave  to  plead  over.  The  second  motion  was  for  leave  to 
withdraw  the  general  is&ue  and  file  as  pleas  in  abatemeut  the 
first  and  fourth  of  the  pleas  filed  April  25,  18S7,  The  third 
motion  was  for  leave  to  file  an  additional  plea  for  usury, 
which  was  presented  to  the  court. 

At  the  time  the  court  sustained  the  demurrer  to  the  four 
pleas,  and  at  the  time  the  three  aforesaid  motions  were  made 
by  appellant,  the  court  was  engaged  upon  the  call  of  the  com- 
mon law  docket  for  trial,  with  a  jury,  and  the  case  at  bar  was 
the  next  case  on  the  call;  the  plaintiff  was  in  court  ready 
for  trial,  and  the  case  was  immediately  thereafter  called  for 
trial,  and  tried  in  its  regular  order  on  the  docket  The  ver- 
dict of  the  jury  and  judgment  of  the  court  were  for  appel- 
lee and  against  appellant  for  $805.85,  the  amount  of  princi- 
pal and  interest  due  on  the  note  after  making  deduction  for  a 
credit  of  850,  indorsed  on  the  note  as  of  September  30, 1885. 

No  claim  is  mado  by  appellant  that  there  was  any  error  in 
the  rulings  of  the  court  in  sustaining  a  demurrer  to  the 
special  plea  filed  at  the  February  term,  and  in  sustaining  de- 
murrers to  the  four  pleas  filed  at  the  April  term.  The 
assignments  of  error  upon  the  record  are  three. 

1.  That  the  court,  having  sustained  a  demurrer  to  defend- 
ant's pleas  filed  April  25,  1887,  erred  in  refusing  defendant 
leave  to  plead  over. 

2.  That  the  court  erred  in  refusing  leave  to  defendant  to 
withdraw  the  plea  of  general  issue,  and  to  file  as  pleas  in 
abatement  the  first  and  fourth  of  the  pleas  filed  April  25, 
188:7. 

3.  That  the  court  erred  in  refusing  to  allow  the  defend- 
ant leave  to  file  his  plea  of  usury. 
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1.  There  was  no  error  in  the  action  of  the  court  in  refusing 
to  give  to  appellant  a  general  permission  u  to  plead  over." 
The  matter  of  allowing  new  and  independent  pleas,  present- 
ing new  defenses  to  the  action  to  be  filed,  is  addressed  to  the 
judicial  discretion  of  the  trial  court,  and  appellate  courts  will 
not  interfere  with  the  exercise  of  6uch  discretionary  power 
without  it  is  plain  there  has  been  an  abuse  of  such  discretion. 
Under  the  circumstances  of  this  case  there  was  no  abuse  of 
discretion.  The  result  of  granting  the  leave  asked  would 
likely  have"  been  to  continue  the  case.  Had  the  court  per- 
mitted that  which  appellant  sought  to  obtain,  it  would  seem, 
fast  cause  of  complaint  would  probably  have  been  given  to 
appellee.  Both  the  statute  and  the  courts  are  liberal  in  allow- 
ing amendments,  either  of  form  or  substance,  in  any  pleading 
in  a  case  which  will  enable  a  defendant  to  make  a  legal 
defense.  But  here,  no  leave  was  asked  to  make  an  amend- 
ment; it  was  not  proposed  to  amend  the  pleas  or  any  of  the 
pleas  on  file,  or  to  obviate  the  objections  in  any  of  them,  on 
account  of  which  the  demurrers  had  been  sustained  bv  the 
court.  Whatever  ma}7  have  been  appellant's  statutory  rights 
to  amend  his  pleas,  it  is. sufficient  to  say  he  did  not  seek 
to  avail  himself  of  them. 

2.  It  is  elementary  that  after  a  plea  in  bar  to  the  action 
the  defendant  can  not  plead  in  abatement,  unless  for  new  mat. 
ter  arising  after  the  commencement  of  the  suit.  1  Chit.  Pi., 
441;  Lindsay  v.  Stout,  59  ill.  491;  Thomas  v.  Lowy,  60  111. 
512;  Hawkins  v.  Albright,  70  111.  87.  By  filing  the  general 
issue  and  other  pleas  in  bar  appellant  waived  his  right  to  plead 
in  abatement  Archibald  v.  Argall,  53  111.  307,  is  almost  or 
quite  on  all  fours  with  the  case  in  hand*  not  only  in  respect  to 
the  legal  principle  under  discussion,  but  also  in  respect  to  the 
subject-matter  of  the  proposed  pleas  in  abatement.  In  Drake 
v.  Drake,  83  111.  526,  cited  by  appellant,  no  plea  in  bar  had 
been  pleaded,  and  it  was  merely  held  that  under  the  present 
statute  a  plea  in  abatement  of  the  character  there  involved 
was  amendable.  Another  cogent  reason  to  justify  the  court 
in  denying  to  appellant  tlie  privilege  of  filing  the  proposed 
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pleas  as  pleas  in  abatement,  was  that  neither  of  them  was  veri- 
fied by  an  affidavit,  and  no  offer  was  made  to  so  verify  them. 
3.  The  additional  plea  of  usury  presented  to  the  court  and 
asked  to  be  filed  was  not  a  good  and  issuable  plea.  It  pur- 
ported in  its  commencement  to  answer  the  whole  cause  of 
action,  and  in  fact  only  answered  as  to  the  interest  on  the  note. 
The  supposed  usurious  contract  alleged  therein  was  not  in  any 
respect  tlve  same  usury  that  was  claimed  and  attempted  to  be 
set  up  in  the  two  prior  pleas  of  usury  that  had  been  pleaded 
by  appellant;  and  besides,  such  contract  was  well  known  to 
him  when  he  filed  his  former  pleas,  and  if  he  thonght  it  was 
usurious  he  should  have  interposed  such  defense  sooner,  and 
not  when  the  case  was  on  the  eve  of  being  called  for  trial. 
The  court  was  fully  authorized  to  doubt,  under  the  circum- 
stances, if  the  plea  was  offered  in  good  faith.  Besides  this,  the 
plea  was  witl  out  merit,  and  presented  no  defense  to  any  part 
of  appellee's  demand.  The  substance  of  the  plea  was  that 
when  the  note  was  given  it  was  agreed  that  eight  per  cent, 
interest  should  be  paid,  and  that  if  the  note  was  not  paid  at 
maturity  a  sum  equal  to  ten  per  cent,  should  be  added  to  the 
whole  amount,  to  be  taxed  as  costs,  and  that  said  eight  per 
cent,  interest  and  ten  per  cent,  added  to  be  taxed  as  costs  ex- 
ceed the  legal  rate  of  interest.  The  presumption  from  the 
plea  and  the  language  used  therein  must  be  that  the  ten  per 
cent,  claimed  to  be  usury  is  the  attorney's  fees,  of  ten  per  cent, 
on  the  amount  of  the  note  that  the  note  itself  provides  shall 
"be  taxed  as  a  part  of  the  costs  in  the  court  wherfe  suit  may 
be  brought."  It  will  be  noted,  the  stipulation  is  not  to  pay 
appellee  the  ten  per  cent,  in  case  of  default,  but  merely  that 
in  case  default  is  made  in  payment  and  suit  is  brought  and 
judgment  recovered,  then  a  fee  of  ten  percent,  on  the  amount 
is  to  be  taxed  as  a  part  of  the  costs  in  the  court  for  the  benefit 
of  the  attorney  prosecuting  the  suit  to  judgment,  as  a  compen- 
sation for  his  services  in  that  behalf.  Contracts  by  the  makers 
of  notes  to  f>ay  stipulated  attorney  fees  in  the  event  suits 
become  necessary  for  the  collection  of  such  notes,  are  legal 
and  valid  contracts,  and  have  been  sustained  and  enforced  by 
the  courts  in  numerous  cases.  It  is  immaterial  in  that  regard 
whether  a  stated  sum  is  agreed  upon  as  the  fee,  or  the  pro- 
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vision  is  for  a  reasonable  fee,  or  the  fee  is  fixed  at  a  certain 
per  cent  upon  the  amount  of  either  the  debt  or  the  judgment. 
It  lias  not  been  the  understanding  of  either  the  courts  or  the 
profession  that  such  agreements  for  the  payment  of  attorney 
fees  would  make  usurious  an  otherwise  valid  contract  or  notes. 
Dunn  v.  Rogers,  43  111.  260,  263.  We  think  that  attorney 
fees  thus  provided  for  in  a  note  can  not  justly  be  regarded  as 
"interest,"  t;  discount, "  or  "compensation  "received  or  con- 
tracted for  by  the  payee,  in  6uch  6ense  as  to  render  the  prin- 
cipal contract  usurious  under  section  six  of  the  interest  act  in 
force  July  1,  1879. 

Our  conclusion  is,  that  there  was  no  error  in  overruling  the 
several  motions  of  appellant.     The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Farrell 

v. 

Amelia  Farrell. 


Husband  and  Wife — Separate  Maintenance— Extent  of  Allowance — Evi- 
dence— Threats — Receipt  of  Compromising  Letters. 

Upon  a  bill  for  separate  maintenance  it  is  held:  That  the  evidence  sus- 
tains the  decree;  and  that  an  allowance  of  $20  per  month  is  not  excessive,  the 
husband  being  worth  from  $15,000  to  920,000. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  lion. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Kellogg  &  Cameron,  for  appellant. 

Messrs.  Fcterbaugh  &  Pitterbaugh,  for  appellee. 

Lacey,  J.     This  was  a  bill  for  separate  maintenance  insti- 
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tated  by  appellee  against  the  appellant.  Upon  answer  the 
case  was  referred  to  the  master  to  take  the  testimony  and 
report  his  conclusions  thereon.  The  master  reported  the  evi- 
dence, and  found  the  equities  in  favor  of  appellee,  and  that  she 
was  entitled  to  a  decree  of  separate  maintenance,  and  that 
appellant  should  be  compelled  to  pay  appellee  a  separate  sup- 
port of  $20  per  month,  commencing  October  1, 1886.  Excep- 
tions were  filed  to  the  master's  report  by  both  parties;  on  the 
part  of  appellee  because  the  allowance  was  inadequate,  and  by 
the  appellant  because  the  finding  of  the  master  was  against  the 
weight  of  the  evidence  and  excessive.  The  court  upon  hear, 
ing  overruled  the  exceptions  of  both  parties  and  confirmed 
the  master's  report,  and  decreed  that  appellant  pay  his  wife 
the  sum  of  $240  per  year,  commencing  October  1,  1886,  in 
quarterly  installments  in  sums  of  $60  each,  and  made  the 
decree  a  lien  on  defendant's  real  estate.  From  the  decree  this 
appeal  was  taken.  "We  do  not  think  the  amount  is  excessive, 
as  the  evidence  shows  that  the  appellant  was  possessed  of  and 
owned  property  to  the  value  of  from  $15,000  to  $20,000, 
mostly  in  productive  property. 

The  only  remaining  question  is  whether  the  evidence  justi- 
fied the  court  in  finding  there  were  grounds  for  the  decree  of 
separate  maintenance.  After  a  full  and  careful  reading  of  the 
evidence  we  are  satisfied  that  there  were  sufficient  grounds  on 
which  to  base  the  decree. 

It  seems  that  the  appellant  became  jealous  of  his  wife  on 
account  of  some  letters  of  a  compromising  nature  that  shehad 
received  from  other  men.  But  the  evidence  fails  to  show  that 
she  ever  responded  to  the  letters,  or  ever  had  any  improper 
relations  with  those  men  or  any  other.  The  letters,  at  the 
very  worst,  are  only  sufficient  to  raise  a  suspicion  of  wrong- 
doing against  her,  but  are  not  proof  of  anything.  Any  per- 
son may  write  another  a  letter,  and  the  person  to  whom  it  is 
sent  cannot  prevent  it.  If  such  evidence  should  be  held  suffi- 
cient to  blast  one's  character  and  establish  guilt,  no  one  would 
be  safe.  It  seems  further,  from  the  evidence,  the  appellant 
had  no  just  cause  of  complaint  against  his  wife  6i'nce  their  mar- 
riage, and  his  cruel  treatment  of  her  was  not  justified.     The 
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threat  to  shoot  her  was  most  unmanly  and  unjusti liable.  A 
woman  would  be  unsafe  to  live  with  a  man  who  made  such 
threats.  Besides  this,  he  terrified  her  by  keeping  a  loaded 
revolver  in  his  pants  pocket,  in  the  room  where  they  slept. 
It  will  not  do  for  appellant  to  claim  that  ho  made  the  threats 
in  "  fun."  How  was  appellee  to  know  that  they  were  so 
made?  When  a  husband  makes  such  threats  against  his  wife 
she  has  a  right  to  regard  them  as  made  in  earnest,  and  he  can 
not  complain  that  she  does.  His  conduct  was  such  that  she 
fled  from  him  in  great  terror,  and  we  think  not  without  just 
cause. 

Seeing  no  error,  the  decree  of  tho  court  below  is  affirmed. 

Decree  affirmed. 


David  A.  Barry  et  al. 

v. 
Alexander  E.  Guild,  Jn. 

Mortgages —  Trust  Deed — Foreclosure — Defenses — Covenants —  Dreari- 
es— Estoppel — Choses  in  Action,  Sot  Assignable — Cross-bill — Solicitor's 
Fee. 

1.  In  proceedings  to  foreclose  a  mortgage  brought  by  an  assignee  before 
maturity  of  the  notes  secured  thereby,  the  mortgagor  may  interpose  anj- 
defense  of  which  he  might  have  availed  himself  as  against  the  payee  of  the 
notes. 

2.  A  mortgagor  in  possession  can  not  defend  a  bill  to  foreclose  a  mort- 
gage given  to  secure  purchase  money  on  the  ground  of  defects  in  the  title 
of  his  grantor.  If  such  title  is  defective,  he  must  rely  for  relief  on  the 
covenants  in  the  deed  to  himself,  or  such  other  contract  as  he  may  have 
with  the  grantor. 

3.  To  constitute  a  breach  of  either  the  covenant  of  warranty  or  that  for 
quiet  enjoyment  there  must  be  a  union  of  ouster  or  eviction  and  lawful  and 
paramount  title.  Otherwise  there  is  no  right  of  action  on  the  covenants  or 
ground  for  relief  in  a  court  of  equity,  in  proceedings  to  foreclose  a  mort- 
gage given  to  secure  purchase  money. 

4.  The  covenants  of  warranty  and  for  quiet  enjoyment  when  broken  by 
actual  ouster  or  eviction  under  paramount  title,  no  longer  run  with  the 
land,  and  a  subsequent  grantee  has  no  right  of  action  thereon. 
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5.  In  the  ca^e  presented,  it.  is  held :  That,  as  between  the  parties,  the 
origin il  deed  in  question  must  be  taken  to  be  an  abRolute  conveyance;  that 
the  breaches  of  the  covenants  therein,  if  any,  were  choses  in  action  which 
did  not  pass  to  the  defendant  by  subsequent  conveyances;  that  the  evidence 
does  not  show  an  adverse  possession  under  a  paramount  title;  and  that 
solicitor's  fees  were  properly  allowed. 

[Opinion  filed  May  2S,  1888.] 

Appeal  from  the  Circuit  Court  of  Da  Page  County;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  Ellis  S.  CHEsraouGir,  for  appellants. 

Lack  or  failure  of  title  to  land,  especially  where  the  vendee 
has  been  evicted,  lias  voluntarily  yielded  possession  to  the 
paramount  title,  or  has  never  had  possession,  is  failure  of  con- 
sideration and  a  good  defense  against  purchase  money  notes 
given  for  such  land.  Gregory  v.  Scott,  4  Scam.  392;  Davis 
v.  McVickars,  11   111.,  327;  Slack  v.  McLagan,  15  111.  243. 

Aside  from  the  fact  that  Guild,  as  the  trustee,  the  agent  of 
both  parties,  could  get  no  better  title  to  the  notes  than  his 
principal,  the  doctrine  is  firmly  established  in  this  State  that 
the  assignee  of  notes  secured  by  mortgage,  on  suit  to  foreclose, 
is  subject  to  any  defense  that  may  be  maintained  against  the 
payee.  Olds  v.  Cummings,  31  III.  188;  Smith  v.  Newton,  38 
111.  230;  Weaver  v.  Wilson;  4S  111.  125;  Towner  v.  McClel- 
land, 110  111.  542;  Ship  pen  v.  Whittier,  117  111.  282. 

Atkinson  can  be  held  (and  hence  purchase  money  notes  to 
him  defended)  on  his  warranty  to  Guild,  by  any  subsequent 
grantee,  however  remote.  Wead  v.  Larkin,  54  111.  480;  Rich- 
ard v.  Bent,  59  111.  3S;  Rawle  on  Covenants  for  Title,  5th 
Edition,  Sec.  402. 

And  even  a  breach  of  covenant  of  seizin  can  be  relieved 
against  on  suit  to  foreclose.  Latham  v.  McCann,  2  .Neb.  270; 
Rice  v.  Goddard,  14  Pick.  293. 

And  the  reason  for  this  rule  is  much  stronger  in  the  case  at 
bar,  as  all  tho  conveyances  in  the  chain  up  to  Barry  are  in 
equity  conveyances  by  Atkinson,  and  his  warranty  to  Guild  was 
passed  to  the  defendant  Barry  by  Atkinson's  direction. 

It  makes  no  difference  that  Atkinson  may  have  been  lion- 
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estly  mistaken  as  to  the  quantity  of  land  if  the  mistake  was 
mutual.  Champlin  v.  Lay  tin,  6  Paige,  189;  same  ease  affirmed, 
18  Wend.  407;  Voorhees  v.  De  Meyer,  3  Sandf.  Ch.  614. 

Mr.  James  Lloyd,  for  appellee. 

A  grantor  who  conveys  with  warranty  is  concluded  by  his 
deed,  and  if  he  has  not  the  land  he  warrants,  it  is  his  duty  to 
acquire  same  to  answer  his  covenants.  Jones  v.  King,  25  111. 
383,  and  cases  cited;  Andrew  v.  Coleman,  82  111.  26;  White  v. 
Patten,  24  111.  234;  Wynkoop  v.  Corning  et  al.,  21  111.  484; 
Stewart  v.  Metcalf,  68  111.  109. 

A  party  having  mortgaged  property  is  not  permitted  to 
deny  his  own  title,  but  is  concluded  by  his  mortgage;  his  war- 
ranty estops  him.  R  &  M.  R  K.  Co.  v.  F.  L.  &  T.  Co.,  49 
111.  331,  344;  Wills  v.  Somcrs,  4  111.  App.  297;  Herman  on 
Estoppel,  ]).  8,  Sec.  3;  Hall  v.  Mut.  Fire  Ins.  Co.,  32  N.  H. 
297;  Cabriska  v.  Columbus  &  C.  N.  K  Co.,  23  How.  391; 
Jones  on  Mortgages,  Sec.  6S2. 

No  party  claiming  title  under  a  deed,  however  remotely^ 
can  be  permitted  to  deny  any  fact  recited  in  the  deed  under 
which  he  claims.  Byrne  v.  Morehouse,  22  111.  00*3;  Richards 
v.  Melerine,  76  111.  453. 

Where  a  fee  simple  estate  is  granted  by  deed,  title  of  which 
defendant  covenants  to  warrant  and  defend,  he  is  estopped  to 
deny  the  solemn  fact  so  stated  in  his  deed.  Jones  v.  King,  25 
111.  383. 

On  bill  to  foreclose  mortgages,  title  can  not  be  questioned  in 
defense;  this  can  only  be  investigated  at  law;  if  he  took  by 
virtue  of  his  mortgage  any  estate  whatever,  which  is  still  sub- 
sisting, he  is  entitled  to  a  decree,  and  the  court  will  not  inquire 
what  interest  he  has  in  the  mortgaged  estate,  or  whether 'he 
has  any  interest  at  all  in  some  part  of  it.  Jones  on  Mortgages, 
p.  14S2,  Sec.  1482. 

The  recitals  in  a  recorded  deed  in  the  chain  of  title  are  such 
notice  to  a  purchaser  as  would  put  him  on  inquiry  as  to  the 
nature  and  extent  of  the  matters  referred  to  in  the  recitals* 
C„  R  I.  &  P.  R  R.  Co.  v.  Kennedy,  70  111.  350;  Rupert  v. 
Mack,  15  111.  541;  McConnell  v.  Reid,  4  Scam.  117;  Merrick 
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v.  Wallace,  19  111.  486;  Monson  v.  Kelly,  22  III  610;  Morris 
v.  Hoyle,  37  111.  150. 

.Where  there  is  enough  to  put  a  prudent  man  upon  inquiry 
in  respect  to  the  title  to  land,  ho  will  be  chargeable  with  all 
the  facts  he  might  have  learned  by  the  exercise  of  rcasonab'c 
diligence  in  making  inquiry  as  to  the  matters  to  which  his 
attention  has  been  directed.  Citizens,  etc.,  Bank  v.  Dayton, 
110  111.  257;  Crawford  v.  C,  B.  &  Q.  R  R  Co.,  112  111.'  314; 
White  v.  Kibby,  42  III.  510;  Harris  v.  Mclntyre  et  ah,  118 
111.  275. 

Where  recitals  are  contained  in  a  deed  in  a  party's  chain  of 
title,  he  will  be  presumed  to  have  read  them.  Marks  v.  Gart- 
side,  16  IR  App.  177;  Kibby  v.  White,  42  111.  510;  C,  R  I.  & 
P.  R  R  Co.  v.  Kennedy,  70  111.  350. 

Baker,  J.  This  is  a  bill  in  chancery,  tiled  in  the  Du  Page 
Circuit  Court  b}r  Alexander  E.  Guild,  Jr.,  against  David  A. 
Barry  and  others,  for  the  purpose  of  foreclosing  a  trust  deed 
mortgage,  given  by  said  Barry  to  secure  unpaid  purchase 
money.  The  defense  interposed  by  the  defendants  is  that  the 
notes  described  in  the  mortgage  are  purchase  money  notes 
given  to  one  John  Atkinson  as  part  of  the  purchase  money 
for  the  lands  on  which  they  are  secured;  that  said  Atkin- 
son was  the  equitable  owner  of  the  premises,  and  that 
the  title  to  twenty  acres  of  the  land  had  failed;  that  said 
twenty  acres  had  been  conveyed  to  one  Charles  Fitzsimmons 
long  before  the  conveyance  to  Barry,  and  that  Fitzsimmons 
was  at  that  time  and  still  is  in  possession  of  said  twenty  acres, 
and  that  defendants  were  at  that  time  unaware  of  either  such 
purchase  or  possession;  and  the  defendants  ask  that  a  just  and 
proportional  deduction  be  made  for  the  portion  of  the  laud  to 
which  the  title  has  failed. 

Martin  Sauber  and  Charles  Friehauf  were  the  owners  in  fee 
of  two  tracts  of  land  in  township  37  north,  range  11,  east 
of  the  third  principal  meridian,  in  Du  Page  county,  Illinois,  to 
wit:  Lot  number  2  in  Witt's  subdivision  of  west  half  of 
northwest  quarter,  section  14,  containing  forty-eight  acres, 
more  or  less,  and  the  fraction  in  south  half  of  section  15,  con- 
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taining  ninety-six  acres,  more  or  less;  and  this  last  mentioned 
tract  is  situate  on  Sag  Island,  in  theDosplaines  river. 

On  the  10th  day  of  August,  1868,  Sauber  and  Friehanf,  by 
their  warranty  deed  of  that  date,  conveyed,  or  attempted  to 
convey,  twenty  acres  of  this  island  tract  of  land  to  Charles 
Fitzsimmons,  and  on  the  8th  day  of  May,  1875,  they  executed 
to  him  a  quit  claim  deed  for  the  purpose  of  correcting  a  sup- 
posed error  in  the  description  of  the  twenty  acres  intended  to 
be  conveyed  by  the  former  deed,  and  the  tirst  of  these  deeds 
was  filed  for  record  on  the  15th  of  April,  1870,  and  the  other 
on  the  25th  of  May,  1875.  Sauber  and  Friehauf,  by  deed 
bearing  date  March  27,  1869,  and  recorded  April  3,  1869, 
conveyed  to  John  Atkinson  said  lot  2,  in  Witt's  subdivision, 
and  also  the  fraction  in  section  15,  and  said  deed  contained 
their  reservation,  "excepting  twenty-five  acres  heretofore 
conveyed  by  the  said  Sauber  and  Friehanf."  The  year  be- 
fore Atkinson  purchased  he  knew  of  the  sale  to  Fitzsim- 
mons, and  at  the  time  he  was  buying  Sauber  showed  him 
the  line  and  the  staked  of  the  Fitzsimmons  tract.  On  the 
25th  of  April,  1870,  Atkinson  conveyed  an  undivided  half  of 
the  island  tract  to  Edwin  Walker,  and  on  the  23d  of  Janu- 
ary, 1884,  one  John  H.  Lomax  received  from  the  United 
States  Marshal  for  the  Northern  District  of  Illinois  a  deed 
for  said  Walker's  interest  in  the  premises,  it  having  been  sold 
under  an  execution.  On  the  21st  of  June,  1884,  said  Lomax 
procured  a  tax  title  to  the  whole  of  said  tract  of  land. 

On  the  26th  of  June,  1884,  Atkinson  executed  to  Alexander 
E.  Guild,  Jr.,  a  deed  with  full  covenants  of  seizin  of  a  right 
to  convey,  for  quiet  enjoyment,  against  incumbrances,  and  .  of 
warranty  for  the  undivided  one-half  of  said  lot  number  2n 
in  Witt's  subdivision,  and  for  the  undivided  one-half  of  the 
fraction  in  south  half  of  section  15,  and  on  January  30, 
1885,  said  Guild  executed  to  George  A.  Gindele  a  special 
warranty  deed  against  his  own  acts,  for  tiie  same  property. 
After  the  execution  and  delivery  of  these  two  deeds,  Atkin- 
son continued  to  be  the  real  and  equitable  owner  of  the  prop- 
erty conveyed.  The  object  of  the  conveyances  was  to  secure 
the 'payment  by  Gindele  to  Guild  of  $150,  for  the  benefit  of 
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Atkinson,  and  to  enable  Atkinson  to  raise  money  with  which 
to  fight  the  tax  title  of  Lomax.  The  arrangement  was  that 
Gindele  should  have  the  one-fourth  of  the  one-half  interest 
of  Atkinson  for  clearing  the  title  of  the  tax  deeds.  The  pro- 
posed litigation  was  commenced  and  prosecuted  to  a  success- 
ful conclusion.      See  Lomax  v.  Gindele,  117  111.  527. 

Afterward  Atkinson  sold  his  three-fourths  interest  in  the 
undivided  one-half  of  the  property  to  the  appellant  Barry  for 
$4,500,  and  on  May  6,  1886,  Gindele  executed  a  deed,  with 
covenants  against  his  own  acts,  for  an  undivided  three-fourths 
of  an  undivided  one-half  of  lot  2  above  mentioned,  and  for 
an  undivided  three-fourths  of  an  undivided  half  of  the  frac- 
tion in  the  south  one-half  of  section  15,  in  T.  37  N.,  11,  E.  of 
the  third  principal  meridian,  containing  ninety-six  acres.  Said 
Barry  executed,  and,  on  said  6th  day  of  May,  acknowledged 
and  delivered  the  trust  deed  mortgage  here  in  suit.  It  con- 
veyed and  warranted  all  the  property  described  in  the  deed 
from  Gindele  to  him,  Barry,  in  trust  to  Alexauder  E.  Guild, 
to  secure  the  payment  of  S4,000  purchase  money  included  in 
promissory  notes  given  by  Barry  to  Atkinson,  and  interest 
thereon.  These  notes  were  afterward  assigned  before  matu- 
rity by  said  Atkinson  to  said  Guild,  and  the  present  bill  to 
foreclose  was,  after  default  by  Barry,  exhibited  by  Guild. 

It  is  the  firmly  established  doctrine  in  this  State  that  when 
the  assignee,  before  maturity  of  notes  secured  by  a  mortgage, 
comes  into  a  court  of  chancery  to  foreclose  the  mortgage,  he 
holds  such  mortgage  subject  to  all  the  infirmities  to  which  it 
would  have  been  liable  in  the  hands  of  the  assignor,  and  that 
the  mortgagor  may  avail  himself  of  any  defense  he  could 
have  interposed  as  against  the  payee  of  the  notes,  and  this 
rule  is  based  upon  the  ground  the  mortgage  is  not  at  law  au 
assignable  instrument.  See  Olds  v.  Cummings,  3JL  111.  188,  and 
numerous  subsequent  cases. 

Atkinson  having  conveyed  the  lands  to  Guild  by  a'  deed 
which  was  absolute  upon  its  face,  and  having  procured  the 
title  to  be  conveyed  through  said  deed  and  the  subsequent 
deeds  from  Guild  and  from  Gindele  to  Barry,  who  was  pur 
chaser  for  a  valuable  consideration  of  the  equitable  intercs 
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of  Atkinson  in  the  lands,  would  now  be  estopped  from  claim- 
ing that  such  supposed  deed  was  absolute  under  a  secret 
agreement  6hown  only  by  extrinsic  evidence,  and  of  which 
Barry  had  no  notice — merely  a  mortgage  to  secure  the  pay- 
ment of  $150  to  Guild.  As  between  Barry,  the  purchaser 
for  value  without  notice,  and  Atkinson,  or  his  assignee,  claim- 
ing the  benefit  of  the  mortgage,  the  deed  from  Atkinson 
must  be  regarded  to  be  what  it  purported  to  be;  that  is,  an 
absolute  deed  to  Guild  with  covenants.  Barry  should  have 
the  full  benefit  of  the  contract  which  he  intended  to,  and  ap- 
parently did  make,  and  which  the  conduct  of  Atkinson,  Guild 
and  Gindele  justified  him  in  believing  he  was  making.  On 
the  other  hand,  Atkinson  and  Guild  should  only  bo  held  for 
such  kind  and  degree  of  liability  as  the  contracts  they  assumed 
to  make  would  render  them  responsible  for.  The  covenants 
of  seizin,  of  good  right  to  convey,  and  against  incumbrances, 
contained  in  the  deed  to  Guild,  were  personal  ^covenants  not 
running  with  the  land,  or  passing  to  Guild's  grantees,  and  if 
there  have  been  breaches  of  these  covenants,  then  such 
breaches  occurred  as  soon  as  the  deed  was  executed  and 
delivered,  and  vested  in  Guild  choses  in  action  which  were 
not  assignable  and  did  not  pass  to  Gindele  or  to  Barry.  The 
covenants  in  the  deed  for  quiet  enjoyment  and  of  warranty 
ran  with  the  land,  and  passed  to  Barry  by  the  deed  from 
Gindele. 

It  is  insisted  by  appellee  that  the  deeds  in  the  chain  from 
Atkinson  to  Barry  only  purported  to  convoy  an  undivided 
interest  in  ninety-six  acres  of  land,  and  that  the  evidence 
shows  that  the  fractional  tract  in  section  15  contains  that  num- 
ber of  acres,  after  making  deduction  for  the  twenty  acres  con- 
veyed to  Fitzsimmons.  The  position  assumed  is  untenable, 
both  in  respect  to  matter  of  fact  and  matter  of  law.  There  is 
no  competent  evidence  either  to  show  or  tend  to  show  that 
ninety-six  acres  remain  after  deducting  the  twenty  acres;  the 
evidence  in  that  behalf  is  mere  hearsay  and  surmise.  The 
presumption  of  fact  would  be,  in  the  absence  of  proof  to  the 
contrary,  that  as  the  tract  contained  ninety -si  <  acres  according 
to   the   government  survey,  it,   in   fact,   still   contains  that 
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number  of  acres,  and  that  if  the  title  has  failed  to  twenty 
acres,  then  on'y  seventy-six  acres  wore  conveyed  to  Barry. 
But  the  statement  in  the  deeds,  "containing  ninety-six  acres, 
more  or  less,"  is  of  comparatively  slight  importance.  That 
which  Barry  contracted  for,  and  the  deeds  purported  to  con- 
vey to  him,  was  an  undivided  three-fourths  interest  of  an 
undivided  one-half  interest  in  the  fraction  in  the  south  half 
of  section  15.  That  which  the  deeds  demanded  was  an  undi- 
vided interest  in  the  legal  subdivision  of  land  named  in  the 
second  call  of  the  deeds,  be  the  actual  number  of  acres  more 
or  less.  The  purchaser  took  the  risk  of  a  mistake  in  the  gov- 
ernment survey  that  would  make  the  actual  quantity  of  land 
less,  also  of  loss  from  the  island  by  erosion;  and  ho  wks  enti- 
tled to  the  benefit,  if  any,  not  only  of  a  mistake  in  the  original 
survey  that  might  increase  the  actual  quantity,  but  of  any 
gain  by  accretiuns. 

Upon  a  bill  to  foreclose  a  mortgage  given  for  purchase 
money,  a  mortgagor  in  possession  can  not  defend  on  the  ground 
of  defects  in  the  title  of  his  vendor.  lie  can  not  retain  the 
land  under  a  title  which,  by  force  of  the  statute  of  limitations, 
may  ripen  into  a  good  title,  and  at  the  same  time  refuse  to 
pay  for  the' land.  The  doctrine  is  that  where  there  ha^  been 
no  fraud  and  no  eviction  under  paramount  title,  the  vendee, 
or  a  party  in  possession  under  him,  can  not  controvert  the 
title  of  the  vendor:  that  in  such  cases  the  vendee  and  those 
claiming  under  him  must  rely  for  relief  on  the  covenants  in 
the  deed  of  the  vendor,  or  other  contract  ho  may  have ;  and 
that  the  courts  will  not  substitute  for  the  contract  of  the  par- 
ties one  which  they  did  not  make.  Bccbe  v.  Swartwout,  3 
Gilm.  162;  Smith  v.  Newton,  3S  III.  230;  Weaver  v.  Wilson, 
48  111.  125;  Peters  v.  Bowman,  9S  U.  S.  56;  Latham  v.  Mc- 
Cann,  2  Neb.  276. 

It  is  suggested  by  appellee  in  his  brief  that  appellants  filed 
in  the  court  below  no  cross-bill  asking  for  affirmative  relief. 
In  Beebc  v.  Swartwout  a  cross-bill  was  filed;  but  in  Weaver 
v.  Wilson,  where  there  was  a  condition  in  the  note,  a  propor- 
tionate deduction  from  purchase  money  was  allowed  upon 
answer.     But,  in  the  view  we  take  of  the  case,  it  is  not  essen- 
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tial  to  determine  the  point  whether  a  cross-bill  is  necessary. 
So,  also,  in  Beebe  v.  Swartwont,  there  is  a  dichun  to  the 
effect  that  in  the  absence  of  fraud  a  court  of  chancery  would 
have  no  jurisdiction  to  set  off  damages  avcrued  for  breach  of 
covenant  in  the  vendor's  deed  against  purchase  money,  un- 
less the  vendor  was  insolvent.  In  view  of  the  liberalitv  that 
now  prevails  in  chancery  courts  in  respect  to  the  allowance  of 
equitable  6Ct-off6  and  recoupments,  and  of  the  cases  we  find 
in  the  books,  and  especially  in  view  of  the  present  statute 
allowing  conditional  or  deficiency  decreos  and  general  execu- 
tion against  the  property  of  the  mortgagor,  it  may  well  be 
doubted  if  the  rule  suggested  would  now  be  held.  But,  this 
point  also,  it  is  unnecessary  now  to  decide. 

The  only  breaches  of  covenants  that  appellants  set  up  in 
their  answer  are  "  that  the  title  to  twenty  acres  of  said  land 
has  failed  "  and  "  that  said  tract  of  twenty  acres  had  been  con- 
veyed to  one  Charles  Fitzsimmons  long  before  this  defendant 
Barry  gave  the  aforesaid  mortgage ;  that  said  Fitzsimmons 
was  at  that  time  and  still  is  in  possession  of  said  tract,  and 
that  the  defendants  were  unaware  of  either  the  purchase  or 
possession,  aforesaid,  of  said  Fitzsimmons,  at  the  time  the 
defendant  David  A.  Barry  purchased  the  premises  described 
in  the  bill  and  executed  his  notes  therefor."  The  presump- 
tion from  this  pleading,  even  without  the  aid  of  the  rule  that 
all  pleadings  must  be  taken  most  strongly  against  the  pleader 
would  be  that  Fitzsimmons  was  in  the  actual  possession  of  the 
tract  prior  to  the  date  of  the  conveyance  to  Barry,  and  while 
the  title  of  Atkinson  was  either  in  Gindele  or  Guild,  or  before 
Atkinson  made  the  deed  to  Guild.  If  the  twenty  acres  were 
jn  the  adverse  possession  of  Fitzsimmons  at  the  time  that 
Atkinson  made  his  deed  to  Guild,  then  not  only  the  personal 
covenants  in  such  deed  of  seizin  and  of  good  right  to  convey, 
but  also  the  covenants  of  warranty  and  for  quiet  enjoyment 
were  broken  immediately,  and  the  cause  of  action  for  breach 
of  such  covenants  was  in  Guild.  2  Jones  on  Mortgages,  Sec. 
1502.  If  the  entry  and  adverse  possession  under  paramount 
title  were  while  either  Guild  or  Gindele  held  the  tit!e  of 
Atkinson,  then  the  breaches  of   the  covenants  that  ran  with 
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the  land  were  either  in  the  day  of  Guild  or  in  the  day  of 
Gindele.  Hence,  the  cause  of  action  as  shown  by  the  answer 
accrued  to  either  Guild  or  Gindele,  and  was  not  assignable, 
and  did  not  pass  to  Barry  by  the  subsequent  deed  or  deeds. 
Covenant  does  not  lie  by  an  assignee  for  a  breach  done  before 
liis  time,  and  it  is  immaterial  that  the  covenant  is  one  which 
otherwise  would  run  with  the  land.  4  Kent's  Com.,  star 
pages  471,  472,  etc.,  and  authorities  cited  in  note  u  A"  to  star 
p.  472.  The  covenants  of  warranty  and  for  quiet  enjoy- 
ment pass  to  the  assignee  where  the  eviction  is  subsequent ; 
but  such  covenants,  when  broken  by  actual  ouster  or  eviction 
under  paramount  title,  no  longer  run  with  the  land,  and  do  not 
go  to  the  heir,  devisee  or  grantee.  Bedoe's  Executor  v. 
Wads  worth,  21  Wend.  120,  and  cases  there  cited. 

The  case  made  by  the  evidence  is  not  different  from  that 
suggested  by  the  answer.  The  only  testimony  tending  to  show 
an  adverse  possession  of  the  twenty  acres  is  that  of  Gindele, 
who  states  that  he  never  had  or  could  get  possession  of  the 
twenty  acres  either  personally,  when  he  held  the  legal  title  to 
Atkinson' 8  interest,  or  subsequently  as  agent  of  Nunnemacher, 
who  is  purchaser  from  Barry  and  one  of  the  appellants  herein. 
It  does  not  appear  from  his  testimony  that  he  has  been  on  the 
land  since  1869,  1S70  or  1871,  and  he  is  not  certain  he  was  on 
the  twenty  acre3  then.  He  states  that  he  has  passed  close  to 
the  land  every  year  since  1869,  sometimes  several  times  a 
year,  sometimes  a  couple  of  times  a  month.  He  says  that  the 
Bodenschak  and  Earnshaw  Stone  Company  are  in  possession 
of  the  land,  and  have  a  derrick,  steam  engine  and  tool  house 
there,  anJ  that  the  first  and  last  time  he  saw  the  tool  house 
and  derricks  was  in  July  or  August,  18S7,  and  it  was  from  the 
railroad  cars,  and  he  was  about  half  a  mile  from  the  tool  house, 
and  does  not  know  whether  the  land  is  fenced  or  not.  There 
is  nothing  in  this  evidence  to  show  that  the  Bodenschak  and 
Earnshaw  Stone  Company  had  not  been  in  possession  of  the 
land,  and  the  derrick  and  tool  house  were  not  standing  thereon 
long  prior  to  the  conveyance  to  Barry.  In  fact,  Giudele  says 
in  his  examination  that  he  never  knew  anvthing  about  the 
location  of  the  twenty-acre  tract  or  the  improvements  thereon 
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until  in  the  summer  of  1887,  when  his  attention  was  called  to 
them  by  Mr.  Colby  and  Mr.  Chesbrongh. 

It  is  urged  by  appellants  that  a  breach  of  the  covenant  of 
seizin  can  be  relieved  against  in  a  suit  to  foreclose;  and  that 
all  the  conveyances  in  the  chain  up  to  Barry  are,  in  equity, 
conveyances  by  Atkinson,  and  his  covenants  to  Guild 
were  passed  to  Barry  by  his,  Atkinson's,  direction.  Even  if 
Atkinson  continued  to  be  the  equitable  owner  and  the  deeds 
from  Guild  and  from  Gindele  were  under  an  agency  from 
him,  yet  the  scope  of  that  agency,  until  the  deed  to  Barry 
was  made,  was  merely  for  the  purpose  of  contesting  the  tax 
title  of  Lomax.  The  deed  to  Barry  was  not  within  the  scope 
of  the  agencv  that  existed  when  the  deed  of  Atkinson  was 
executed.  But  even  if  it  was,  the  scope  of  the  agency  could 
not  be  extended  beyond  the  covenants  contained  in  the  deeds 
that  were  in  fact  made.  The  court  has  no  power  to  make  a 
new  contract  for  the  parties.  They  must  all  be  bound  by  the 
bargain  they  have  made.  In  the  absence  of  fraud  or  mistake, 
the  contract,  as  shown  by  the  conveyances  made,  must  be  the 
measure  of  the  rights  vested  and  the  liabilities  imposed. 
Barry  must  be  presumed  to  have  known  the  legal  effect 
of  the  title  papers  he  took,  and  to  have  been  content 
therewith.  It  must  be  considered  that  had  it  been  the 
intention  of  the  contracting  parties  that  Barry  should  have 
the  benefit  and  Atkinson  should  assume  the  burden  of  cove- 
nants from  the  latter  of  seizin  and  of  good  and  lawful  right  to 
convey,  then  such  intention  would  have  been  carried  into 
effect  by  a  quit  claim  deed  from  Gindele  to  Atkinson,  and  by 
a  deed  from  the  latter  to  Barry  containing  such  covenai^s,  or 
in  some  other  appropriate  way. 

Probably  the  most  fatal  objection  to  the  claim  of  appellants 
is  the  fact  that  it  does  not  appear  from  the  evidence  that  the 
possession  of  the  Bodenschak  and  Earnshaw  Stone  Company  is 
under  paramount  title.  The  only  thing  that  tends  in  the  least 
to  connect  that  company  with  the  title  of  Fitzsimmons  is  the 
answer  of  Gindele  to  the  question,  "Did  the  company  state 
to,you  how  they  obtained  title?"  His  answer  is:  "Yes,  sir, 
through   Fitzsimmons."      Whatever    probative   force   there 
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might  otherwise  be  in  this  question  and  answer,  it  is  wholly 
destroyed  by  the  statements  of  the  witness  on  cross-examina- 
tion. He  there  savs:  "I  never  6tated  that  Sodenschak  and 
Earnshaw  got  possession  through  Fitzsimmons.  I  said  they 
had  possession,  but  I  don't  know  how  they  got  it.  I  am  posi- 
tive that  I  did  not  say  in  my  direct  examination  that  they  got 
possession  through  Fitzsimmons.  If  I  did,  I  was  mistaken, 
that  is  all,  because  I  do  not  know  how  they  got  possession." 
So,  assuming  that  the  outstanding  title  of  Fitzsimmons  is  the 
paramount  title  to  this  twenty  acres  of  land,  it  does  not  ap- 
pear that  the  adverse  possession  held  by  the  stone  company  is 
under  such  title. 

To  constitute  a  breach  of  either  the  covenants  of  warranty 
or  that  for  quiet  enjoyment,  there  must  be  a  union  of  ouster 
or  eviction  and  lawful  and  paramount  title.  Otherwise  there 
is  no  right  of  action  on  the  covenants,  or  ground  for  relief  in 
a  court  of  equity  upon  bill  filed  to  foreclose  a  mortgage  given 
for  purchase  money.  Beebe  v.  Swartwout,  supra;  Peters  v. 
Bowman,  supra;  Latham  v.  McCann,  supra;  Hill  v.  JJutler, 
6  Ohio  St.  207;  2  Jones  on  Mortgages,  Sees.  1500, 1501,  etc. 

For  the  reasons  we  have  indicated  herein,  we  are  of  opinion 
there  was  no  error  in  the  action  of  the  Circuit  Court  in  refus- 
ing to  allow,  as  a  credit  upon  the  notes  and  mortgage,  the  rela- 
tive and  proportionate  value  of  the  land  in  the  possession  of 
the  stone  company,  and  in  rendering  a  decree  in  favor  of  appel- 
lee for  $4,356.50,  the  full  amount  of  principal  and  interest  on 
the  notes. 

We  also  think  it  was  not  error  to  allow  the  solicitor's  fee  of 
$100  to  be  taxed  as  costs.  The  fee  was  expressly  provided 
for  and  its  amount  fixed  in  the  mortgage  deed;  and  although 
appellee  presented  the  bill  of  complaint  in  his  own  behalf, 
yet  it  appears  from  the  record  that  at  the  taking  of  the  depo- 
sitions and  testimony  he  was  represented  by  a  solicitor,  and 
that  at  the  hearing  of  the  cause  he  appeared  by  counsel,  who 
ar.gued  the  case  in  his  behalf.     The  decree  is  affirmed. 

Decree  affirmed. 
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Cyrus  L.   ^erry 
v. 

T^,  *  TT  28         51 

Elizabeth  A.  Hanks.  J6  2*3 

Exemptions — Personal  Property — Sees.  IS  and  15,  Chap.  52,  R.  S. — 
Deserted  Wife — Family — Sufficiency  of  Schedule— Fraud, 

1.  A  deserted  wife  without  children  is  a  "  family  "  within  the  meaning 
of  Sees.  13  and  15,  Chap.  52,  R.  S.,  and  is  entitled  to  personal  property  of 
the  husband  to  the  amount  of  $100. 

2.  In  the  case  presented,  this  court  holds  that  a  sile  by  the  wife  of  prop- 
erty so  exempt  before  the  same  was  levied  upon,  and  the  taking  of  it  back 
after  such  levy,  can  not  be  considered  fraudulent,  although  the  statute 
requires  the  scheduling  of  property  before  the  allowance  of  the  exemption 
for  which  the  law  provides. 

3.  The  omission  of  some  property  of  the  debtor  from  the  schedule  will 
not  work  a  forfeiture  as  to  the  articles  named  therein. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Starr  &  Starr,  for  appellant. 

The  language  of  the  statute  and  the  policy  and  intent  of  the 
law  is,  that  there  shall  be  a  family  to  receive  the  benefit  of  the 
statute.  It  is  a  relation  of  status,  not  of  contract.  Thompson, 
Homestead  and  Exemp.,  Chap.  2,  Sec.  40,  etc. 

The  language  of  the  Illinois  statute  is,  that  after  the  head 
of  the  family  has  deserted  his  family,  "  the  family  shall 
receive,"  etc.  Other  statutes  and  codes  say  "  wife  and  chil- 
dren," or  "  wife,"  or  "  either  husband  or  wife,"  or  u  widow  and 
children."     Thompson,  Homostead  and  Exemp.,  Sec.  40,  etc. 

The  Illinois  statute  contemplates  that  a  family  must  remain, 
and  uses  that  language. 

In  Rock  v.  Hass,  110  111.  529,  in  a  full  consideration  of  the 
subject,  the  Supreme  Court  decided  that  a  family  can  not  con- 
sist of  one  person. 
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This  is  consonant  with  tlie  reason  of  the  rule  and  the  adju- 
dicated cases,  to  the  effect  that  when  the  relation  of  depend- 
ence is  wanting,  there  can  be  no  family  to  claim  the  benefits  of 
the  act.  A  married  woman  whose  husband  did  not  reside 
with  her,  having  no  children,  held,  not  entitled  to  the  exemp- 
tion, under  a  statute  similar  to  our  own,  using  the  word 
"  family,"  for  the  reason  that  there  was  no  family — no  one 
dependent  on  her.  Thompson,  Homestead  and'Exemp.,  Sec. 
68.     See  also  Race  v.  Oldridge,  90  111.  150. 

The  Illinois  decisions  are  uniform  and  strong  upon  the  point 
that  exemptions  should  not  be  allowed  to  party  attempting  to 
deceive  and  defraud,  and  although  "  property  might  have 
been  exempt  if  no  sale  had  been  made,  yet  sale  having  been 
made  to  defraud  creditors,  debtor  can  not  take  it  back  so  as  to 
recover  triple  damages."  Cook  v.  Scott,  6  111.  333;  Cassell  v. 
Williams,  12  111.  3S7;  Gctzlcr  v.  Saroni,  18  111.  511;  Cipperly 
v.  Rhodes,  53  111.  351. 

Messrs.  O'Shaughnessy  &  Maple,  for  appellee. 

A  widow,  whose  children  have  all  left  her,  and  who  re- 
mains on  the  farm,  is  head  of  a  family.  Collier  v.  Latimer, 
8  Baxter  (Tenn.),  420. 

Whether  or  not  appellee  was  the  head  of  a  family  was  a 
question  for  the  jury.  Kace  v.  Oldridge,  90  111.  250;  Barnes 
v.  Rogers,  23  111.  350. 

The  case  of  Rock  v.  Hass,  110  111.  529,  cited  by  counsel  for 
appellant,  refers  to  the  statute  exempting  a  homestead,  which 
reads,  "  Every  householder  having  a  family,"  etc.  The  court 
might  well  hold  under  this  statute  and  under  the  facts  of  this 
case,  that  upon  the  death  of  the  husband,  the  wife  would  not 
be  entitled  to  the  homestead  exemption.  The  widow  in  this 
case  had  children  who  were  not  living  with  her.  But  we  are 
aware  of  no  case  where  the  husband  and  wife  were  living  to- 
gether on  a  homestead,  in  which  the  court  of  last  resort  in 
this  State  has  decided  that  the  survivor  has  not  a  homestead 
exemption  for  the  reason  that  there  are  no  children  or  other 
persons  living  with  him  or  her.  On  the  contrary,  it  has  de- 
cided just  the  reverse. 


Second  District — December  Term,  1887.     53 

Berry  v.  Hanks. 

A  widow  without  children,  with  servants  alone,  is  entitled 
to  a  homestead.  White  v.  Plummer,  96  111.  394.  In  Kitchell 
v.  Bnrgwin,  21  111.  45,  the  court  says:  "Having  a  wife  is 
having  a  family." 

A  childless  widow  is  within  the  words  "family  of  the  de- 
ceased."    Estate  of  Walley,  1L  Nevada,  260. 

The  right  of  appellee  and  Lewriglit  to  rescind  the  contract 
of  6ale  can  not  be  disputed.  It  was  outside  and  disconnected 
from  any  claims  or  rights  of  appellant.  If  the  sale  was  fraud- 
ulent, being  mido  to  hinder  and  delay  creditors,  no  title 
passed,  and  if  the  property  was  not  exempt,  it  was  just  as 
liable  for  Hank's  debts  as  if  no  sale  had  been  made.  Nor 
would  the  sale,  if  fraudulent,  destroy  appellee's  claim  for 
exemption.  Redden  v.  Potter,  16  111.  App.  265;  Bell  v.  De- 
vore,  96  111.  217;-  Wilcox  v.  Hawley,  31  N.  Y.  648;  Tracy  v- 
Cover,  28  Ohio  St.  61;  Hanes  v.  Tiffany,  25  Ohio  St.  549; 
Megehe  v.  Draper,  21  Mo.  570;  Mosby  v.  Anderson,  40  Miss. 
49;  Yaughn  v.  Thompson,  17  111.  78;  Ketchum  v.  Allen,  46 
Conn.  416;  Crummen  v.  Bennett  et  al.,  68  N.  Car.  494;  Sears 
et  al.  v.  Hanks  et  al.,  14  Ohio  St.  298. 

The  rescission  of  the  sale  made  the  status  of  the  property 
exactly  what  appellant  claimed  it  to  be,  so  far  as  ownership 
was  concerned,  when  the  writ  of  attachment  was  levied. 

A  debtor  can  sell  property  that  is  exempt,  and  it  is  no  fraud 
upon  his  creditors.  Green  v.  Marks,  25  111.  223;  Ives  v. 
Mills,  37  111.  75;  Bliss  v.  Clark,  39  111.  590. 

After  a  debtor  has  selected  $300  worth  of  property  exempt 
from  execution,  any  execution  against  the  debtor  must  be 
levied  on  other  property  and  an  officer  can  not  justify  himself 
in  the  sale  of  selected  property  on  the  ground  that  the  debtor 
had  other  property.  Austin  v.  Sevauk,  9  Ind.  109;  Megehe 
v.  Draper,  21  Mo.  510;  Douch  v.  Rahner,  61  Ind.  64. 

Protection  is  withdrawn  from  property  not  scheduled.  Blair 
v.  Parker,  4  111.  App.  409.  But  it  does  not  follow  from  this  that 
protection  is  withdrawn  from  property  that  is  scheduled.  A 
schedule  is  not  bad  on  account  of  omissions.  State  v.  Reed, 
94  Ind.  103.  Debtor  has  valid  claim  of  exemptions,  though 
he  fraudulently  conceals  other  property,  and  refuses  to  sur- 
render the  same  in  execution.     Elder  v.  Williams,  16  Nev.  416. 
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Lacey,  J.  The  appellee  sued  the  appellant,  who  was  sheriff 
of  Peoria  county,  averring  in  the  declaration  that  he,  under 
writ  of  attachment  in  favor  of  Allen  Fahncstock  against  her 
and  her  husband,  Green  P.  Ilanks,  for  the  sum  of  $92,  issued 
out  of  the  Circuit  Court  of  said  county,  on  December  18, 
1885,  levied  upon  certain  goods  of  Green  P.  Harjks,  of  the 
value  of  $200,  at  the  time  of  such  levy  in  the  hands  of  the 
appellee;  that  on  November  10,  1885,  said  Green  P.  Hanks 
was  the  head  of  a  family  and  resided  with  the  6ame  in  said 
county,  and  about  that  date  deserted  his  family,  and  continued 
in  such  desertion  till  the  time  of  filing  the  declaration;  that 
appellee  wa6  his  wife  at  the  time  of  such  desertion,  and  up  to 
that  time  had  constituted  his  family;  that  on  December  21, 
1885,  she  made  a  schedule  of  all  the  personal  property  of 
every  nature  and  kind  of  Green  P.  Hanks,  including  money 
on  hand  and  debts  due  and  owing  him,  and  subscribed  and 
swore  to  the  same  and  delivered  it  to  defendant;  that  on 
December  29,  1885,  appellant  summoned  three  householders 
and  caused  them  to  be  duly  6worn,  to  fairly  and  iinj  artialTy 
appraise  the  property  of  said  Green  P.  Hanks,  which  ap- 
praisement aggregated  less  than  $400 ;  that  thereupon  she 
selected  such  articles  in  said  schedule  as  exempt,  under  the 
statute,  from  attachment,  and  appellant  refused  to  deliver  the 
same  to  her,  or  release  it  from  said  levy,  whereby  she  claimed 
as  damages  double  the  value  of  said  property. 

The  declaration  was  demurred  to  by  appellant;  demurrer 
overruled  and  appellant  pleaded  over. 

The  cause  was  tried  by  a  jury,  and  verdict  for  appellee  for 
$232.90,  and  judgment  on  the  verdict,  from  which  this  appeal 
is  taken.  The  appellant  insists  that  the  appellee  was  not  a 
"family"  within  the  meaning  of  Sees.  13  and  15,  Chap.  52, 
R.  S.,  and  only  entitled,  as  an  individual  without  a  family,  to 
an  exemption  of  $100,  which  she  received;  that  out  of  the 
property  levied  on  she  was  entitled  to  no  exemption;  that 
she  did  not  comply  with  the  statute  in  making  her  schedule 
and  turning  out  to  the  sheriff  the  property  in  question. 

The  first  point  raised  calls  for  a  construction  of  the  above 
sections.  Sec.  13  reads  as  follows,  when  specifying  the  ex- 
emptions, viz. : 


\ 
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"  One  hundred  dollars  worth  of  other  property  to  be 
selected  by  the  debtor,  and  in  addition  thereto,  when  the 
debtor  is  the  head  of  a  family  and  residing  with  the  same, 
three  hundred  dollars  worth  of  other  property  to4  be  selected 
by  the  debtor." 

Section  15,  under  which  the  appellee  claimed  the  property 
in  dispute,  provides  as  follows:  "  When  the  head  of  the  fam- 
ily shall  die,  desert,  or  not  reside  with  the  same,  the  family 
shall  be  entitled  to  and  receive  all  the  benefit  and  privileges 
which  are  by  this  act  conferred, upon  the  head  of  the  family 
residing  with  the  same." 

The  direct  question  here  raised,  so  far  as  we  have  been  able 
to  find,  has  never  been  passed  upon  by  the  Supreme  Court  or 
any  of  the  Appellate  Courts,  and  is  not  entirely  free  from 
difficulty.  We  are  constrained  to  hold,  however,  that  the 
appellee,  under  the  statute,  was  entitled  to  the  exemption  her 
husband  would  have  been,  had  he  been  residing  with  and 
making  up  a  part  of  the  family. 

The  husband  being  the  head  of  the  family  and  residing  with 
the  same  is  entitled  to  the  exemption.  The  husband  and  wife 
may  constitute  a  family.  One  person  in  the  strict  6ense  of 
the  term  can  not  constitute  a  family.  Race  v.  Oldridge,  90 
111.  250. 

The  statute  requires  that  the  husband  must  reside  with  his 
family,  of  which  he  is  the  head;  but  strictly  speaking,  where 
he  and  his  wife  alone  constitute  the  familv,  ho  resides  with  his 
wife,  not  with  the  family,  unless  we  can  say  he  resides  with 
himself  as  a  part  of  the  family;  but  persons  always  reside 
with  themselves. 

This  would  prove  too  much;  for  if  the  husband  was  com- 
pelled to  reside  with  a  family  as  the  head,  consisting  of 
others  beside  his  wife,  he  could  never  claim  the  exemptions 
allowed  under  tho  statute  unless  there  were  members  of  the 
family  other  than  himself  and  wife.  The  true  rendering 
of  the  statute,  when  applied  to  a  case  like  this,  would  6cem 
to  be,  that,  incase  a  husband  lives  in  the  family  relation  with 
his  wrife,  and  is  the  head  of  the  family  consisting  of  himself 
and  wife,  he  shall  be  entitled  to  the  specitied  excin  ptions,  and 
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in  case  he  dies,  deserts,  or  does  not  reside  with  his  wife  as  a 
part  of  the  family,  then  6he,  the  remaining  member  of  the 
family,  after  being  deserted  or  left  a  widow,  6hall  be  entitled 
to  the  exemptions  out  of  her  husband's  property  that  the 
husband  would  be  if  living  witli  her.  Neither  the  husband 
after  he  shall  desert,  nor  his  administrator  or  heirs  after  his 
death,  is  entitled  to  the  exemption.  So  the  creditor  can  be 
put  in  no  worse  condition  by  extending  the  provisions  of  the 
statute  in  case  of  death  or  desertion,  to  the  wife,  in  a  case  like 
this. 

We  can  see  ho  good  reason  for  excluding  the  wife,  where 
there  is  no  other  member  of  the  family,  from  the  benefits  of 
the  statute,  unless  it  should  appear  plain  that  such  was  the  in- 
tention of  the  legislature  from  the  language  used.  We  think 
the  statute  should  not  receive  the  construction  contended  for 
by  the  appellant.  It  should  receive  a  liberal  and  not  a  strict 
construction.  To  construe  it  as  contended  for  by  appellant 
would  be  to  give  it  an  illiberal  and  technical  construction  not 
warrau.ed  by  the  reading  or  the  general  policy  of  the  legis- 
lature. We  may  draw  some  light  from  the  policy  of  the  leg- 
islature in  another  branch  of  exemptions — that  of  homesteads. 

Such  statute  had  the  same  object  in  view  as  the  present 
one  in  regard  to  exemptions  of  personalty.  That  is,  thfe  hu- 
mane object  of  protecting  the  weak  and  unfortunate.  The 
homestead  act,  now  a  part  of  the  general  act  on  exemptions, 
provides — Sec.  2,  Chap.  52: 

"  Such  exemption  (the  homestead)  shall  continue  after  the 
death  of  such  householder  for  the  benefit  of  the  husband  or 
wife  surviving,  so  long  as  he  or  she  shall  continue  to  occupy 
such  homestead." 

The  Supreme  Court  in  giving  that  statnte  a  construction 
said:  UA  widow  without  children  is  as  much  entitled  to 
retain  the  homestead  of  her  husband  as  one  with  children, 
for  she  may  occupy  it  herself  with  servants,  or  alone  if  she 
chooses."  White  v.  Plummer,  96  111.  394.  The  opinion 
went  so  far  in  favor  of  the  wife  in  giving  a  construction  to 
the  statute  in  regard  to  her  "  occupation  of  it,"  under  the 
statute,  that  three  of  the  judges  dissented. 
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-  -  -    — 

Taking  into  consideration  the  'liberality  of  the  legislature 
and  the  courts  in  ameliorating  the  condition  of  the  debtor 
class  and  their  dependents,  is  it  likely  that  the  legislature 
meant  by  the  language  used  to  exclude  the  wife  from  the  ben- 
efit of  the  exemptions  of  personal  property  allowed  to  the 
husband  and  his  deserted  family,  where  the  family  consisted 
alone  of  himself  and  wife? 

We  think  no  such  exception  was  intended,  and  hold  that  the 
wife  was  entitled  to  the  exemption. 

We  do  not  think  the  second  point  is  well  taken.  We  do  not 
think  the  sale  of  the  goods  to  Lewright  was  fraudulent.  It 
is  true  tjie  sale  was  made  prior  to  the  levy  and  the  goods 
taken  back  after  the  levy.  But  the  goods  sold  did  not  amount 
to  $400,  and  in  fact  the  whole  amount  left  by  her  husband  did 
not  amount  to  that  sum.  We  can  not  see  how  there  could 
be  any  fraud  in  making  the  sale,  as  none  of  the  goods  were 
subject  to  the  attachment  in  case  appellee  desired  to  claim 
them.  Green  v.  Marks,  25  111.  223;  Ives  v.  Mills,  3?  III  75; 
Bliss  v.  Clark,  39  111.  590. 

Nor  do  we  think  that  the  new  statute  that  requires  sched- 
uling before  exemptions  can  be  claimad,  has  the  effect  to 
change  the  doctrine  announced  in  the  above  cases.  The 
appellee  had  a  right  to  annul  the  sale  made  to  Lewright  after 
the  property  was  levied  on  as  the  property  of  her  husband 
and  herself.  We  can  not. see  how  appellant  was  injured  by 
that  act, -especially  where  there  was  no  attempted  fraud. 

We  also  think  the  third  point  not  well  taken.  The  schedule 
appeared  to  be  in  proper  form,  although  it  might  have  been 
more  specific  in  stating  what  particular  property  belonged  to 
her,  and  what  to  her  husband.  She  was  entitled  to  §400,  as  the 
deserted  wife  of  her  husband,  out  of  the  property  he  left 
even  if  she  had  no  property  of  her  own;  but  if  she  had  a  hun- 
dred dollars  worth  of  her  own  she  was  entitled  to  exemption 
as  to  that  as  a  common  debtor;  but  she  could  not  take  both. 
The  $100  worth  of  property  was  given  her  by  appellant,  so 
that  portion  was  satisfied. 

She  demanded,  under  the  schedule,  $300  more.  The  officer 
well  understood  that  she  claimed  that,  under  the  provisions  of 
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the  statute  allowing  her  this  out  of  the  property  of  her  hus- 
band left  by  liiiu  when  he  deserted  her,  and  the  schedule  was 
sufficiently  formal. 

The  point  is  made  that  the  schedule  did  not  contain  all  the 
property  of  the  husband.  We  think  it  did  substantially.  The 
property  mortgaged  to  Marlatt  had  been  foreclosed  by  his 
taking  possession  before  the  levy  and  schedule  undet  the  chat- 
tel mortgage. 

It  was  not  more  than  enough  to  pay  the  mortgage  debt. 
Even  if  some  property  had  been  omitted  from  the  schedule 
we  do  not  think  that  appellee's  right  to  claim  the  property 
scheduled  was  forfeited. 

The  statute  allows  all  property  not  scheduled  to  be  levied 
on  and  sold — not  that  named  in  the  schedule  and  claimed. 
Austin  v.  Sevauk,  9  Ind.  109;  Megehe  v.  Draper,  21  Mo.  510; 
Douch  v.  Eahner,  61  Ind.  64,  State  v.  Reed,  94  Ind.  103; 
Blair  v.  Parker,  4  111.  App.  409;  Elder  v.  Williams,  16  Nov. 
416;  Hearth  v.  Keyes,  35  Wis.  668. 

Upon  the  whole  we  think  the  case  was  fairly  tried.  Seeing 
no  error,  the  judgment  is  affirmed. 

Judgment  affirmed. 


F.  O.  Cunningham  et  al. 

v. 
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}gj  gg,  Patrick  Thornton. 


Bill  to  Reform  and  Foreclose  Trust  Deed— Misdescription — Subsequent 
Conveyances — Constructive  Notice  of  Previous  Conveyances — Evidence. 

1.  Such  conveyances  of  record  as  are  in  the  appnrent  chain  of  title  to  real 
estate,  are  alone  required  to  be  noticed  by  subsequent  purchasers  and  incum- 
brancers. 

2.  In  order  to  help  out  a  defective  description  the  law  will  not  allow 
the  false  description  to  be  rejected  and  the  correct  one  inserted. 

[Opinion  filed  May  28, 1888.] 
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Appeal  from  the  Circuit  Court  of  Peoria  County ;-the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

* 

The  facts  presented  by  this  record  are  as  follows:  Alvali 
Moffit  and  wife,  on  May  24,  1S67,  conveyed,  by  warranty  deed 
to  John  Thornton,  for  the  consideration  of  $400,  the  following 
described  parcel  of  laud,  to  wit:  "  A  part  of  the  E.  £  of  the 
N.  E.  i  of  Sec.  13,  town  8,  N.  of  K.  7,  E.  of  4th  P.  M.;  begin- 
ning at  the  N.  W.  corner  of  said  tract,  thence  S.  830  feet, 
thence  E.  140  feet,  thence  E.  6ft  feet  across  the  railroad 
track,  thence  S.  on  the  east  side  of  said  railroad  land  930  feet 
to  the  bank  of  the  Kickapoo  creek,  thence  N.  82  degrees  E. 
400  feet,  thence  K  72  degrees  E.  420  feet,  thence  N.  18 
degrees  W.  370  feet,  thence  X.  320  feet,  thence  N.  50  degrees 
W.  370  feet,  thence  N.  10  degrees  E.  200  feet  to  the  north 
line  of  said  tract,  thence  W.  250  feet  to  the  place  of  beginning, 
being  15  acres,  more  or  less,  excepting  a  certain  right  of  way 
and  coal."  This  deed  was  placed  of  record  on  the  date  of  its 
execution.  On  the  14th  day  of  August,  1875,  John  Thornton 
and  wife  executed  a  trust  deed  to  Thomas  McGrath,  trustee 
to  secure  a  note  held  by  Patrick  Thornton  of  that  date  for 
the  sum  of  $386,  due  in  three  years,  at  the  rate  of  ten  per 
cent,  interest  per  annum;  said  trust  deed  conveyed  the  tract  of 
land  described  in  the  deed  from  Alvah  Moffit,  of  the  date  of 
May  24,  1867,  by  the  following  description,  to  wit:  "  A  part 
of  the  E.  i  of  the  N.  E.  \  of  Sec.  13,  township  8,  K  of  R.  7, 
E.  of  the  4th  P.  M.,  in  said  township,  county  and  State.  For 
further  description  by  metes  and  bounds,  reference  is  had  to  a 
deed  from  Alvah  Moffit  and  wife  to  John  Thornton,  which 
deed  bears  date  May  24,  1867,  and  recorded  in  recorder's 
office  of  Peoria  county,  Illinois,  in  book  B  C  of  deeds,  at 
page  146,  except  the  same  as  provided  in  the  above  deed." 
This  trust  deed  was  filed   of  record  the  dav  it  bears  date. 

On  the  25th  day  of  April,  1878,  John  Thornton  obtains 
another  deed  from  Alvah  Moffit  conveying  to  him  the  follow- 
ing tract  of  land  for  the  express  consideration  of  $100  by  the 
following  description,  to  wit: 

"A  part  of  the  E.  £  of  the  N.  W.  £  of  Sec.  13,  township  8, 
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N.  of  R  7,  E.  of  the  4th  P.  M.,  beginning  at  the  N.  W.  corner 
of  said  tract,  thence  S.'830  feet,  thence  E.  140  feet,  thence  E. 
66  feet  across  the  C,  B.  &  Q.  R  R  track,  thence  S.  on  the 
east  side  of  the  6aid  railroad  land  930  feet  to  the  bank  of  the 
Kickapoo  creek,  thence  N.  82  degrees  E.  400  feet,  thence  N.  72 
degrees  E.  420  feet,  thence  N.  18  degrees  W.  370  feet,  thence 
N.  320  feet,  thence  X.  56  degrees  W.  370  feet,  thence  N.'lO 
degrees  E.  200  feet  to  the  north  line  of  said  tract,  thence  west 
250  feet  to  the  place  of  beginning,  being  15  acres,  more  or  less? 
excepting  a  certain  right  of  way  and  coal."  This  deed  contains 
the  following  recital :  *'  This  deed  is  made  to  rectify  a  deed  made 
b3tweenthe  parties  hereto  on  May  24, 1867,  and  recorded  same 
date  in  recorder's  office  of  Peoria  county,  Illinois,  in  book  B  O 
on  page  146."  This  deed  was  recorded  June  7, 1878.  Subse- 
quent to  the  recording  of  these  several  conveyances  John 
Thornton  borrowed  money  of  appellant  Cunningham  at  three 
different  times,  amounting  in  all  to  $300.  The  first  loan  was 
made  Juno  16,  18S0,  for  the  sum  of  $150,  for  which  a  trust 
deed  and  note  were  given  of  that  date. 

The  second  loan  was  made  April  30,  1883,  for  $100,  for 
which  a  trust  deed  and  note  were  given  of  that  date.  The 
third  loan  was  made  May  2,  1884,  for  $50,  for  which  a  mort- 
gage and  note  were  given  of  that  date.  These  instruments 
were  tiled  of  record  on  the  days  they  bear  date  respectively- 
These  notes  bear  interest  at  the  rate  of  eight  per  cent,  per 
annum,  and  are  owned  by  appellant  Cunningham*  These 
trust  deeds  and  the  mortgage  convoyed  the  following  tract  of 
land,  to  wit:  "A  part  of  the  E.  J  of  the  northwest  quarter  of 
Sec.  13,  township  8,  north  of  range  7,  east  of  the  4th  P.  M., 
beginning  at  the  northwest  corner  of  said  tract,  thence  S.  830 
feet,  thence  E.  140  feet,  thence  E.  66  feet  across  the  C,  B.  &  Q. 
railroad  track,  thence  S.  by  the  eastside  of  the  said  railroad  land 
930  feet  to  the  bank  of  the  Kickapoo  creek,  thence  N.  82  degrees 
E.  400  feet,  thence  K  72  degrees  E.  420  feet,  thence  K  18 
degrees  W.  370  feet,  thence  N.  320  feet,  thence  N.  56  degrees 
W.  370  feet,  thence  N.  10  degrees  E.  2  JO  feet  to  the  north  linQ  of 
said  tract,  thence  W.  250  feet  to  the  place  of  beginning,  con- 
taining 15   acres,  more  or  less,  excepting  a  certain  right  of 
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way  and  coal,"  etc.,  "  being  the  same  tract  of  land  on  which 
John  Thornton  resides,  and  described  in  the  deed  from  Alvah 
Moffit  to  John  Thornton,  of  date  April  25,  1878. 

On  November  20, 1884,  John  and  Mary  Thornton,  to  secure 
their  joint  notes  of  that  date  for  the  sum  of  $175,  executed  a 
mortgage  to  S.  S.  Page  upon  the  same  land,  by  the  same 
description  as  covered  by  appellant  Cunningham's  trust  deeds 
and  mortgage.  This  mortgage  was  recorded  November  20, 
1884. 

By  stipulation  this  case  is  dismissed  as  to  S.  S.  Page  and 
Geo.  T.  Page  is  substituted  as  a  defendant. 

This  bill  was  tiled  by  the  appellee  to  reform  and  foreclose 
the  tru6t  deed  given  by  John  Thornton  and  wife  to  Thomas 
McGrath,  trustee,  to  secure  the  appellee  in  the  sum  of  $386> 
secured  by  8aid  trust  deed  and  note  to  appellee  for  that  sum, 
and  bearing  date  as  above  stated,  August  14, 1875,  and  recorded 
same  day. 

The  court  below  held  that  the  said  last  named  trust  deed  to 
appellee  had  priority  over  the  various  trust  deeds  and  mort- 
gages of  the  appellants,  and  decreed  that  the  payment  of  the 
latter  trust  deeds  and  mortgages  be  postponed. to  that  of 
appellee. 

Messrs.  "W.  T.  Whiting  and  J.  A.  Cameron,  for  appellants. 

The  beginning  point  established  by  the  parties  in  their  deed 
of  conveyance  is  vital  and  can  not  be  rejected,  and  controls 
the  other  calls  in  the  deed;  and  if  the  land  can  not  be  located 
without  abandoning  this  point  the  deed  is  void  for  uncer- 
tainty. White's  Bank  of  Buffalo  v.  Nichols,  61  N.  Y.  65 ; 
Dale  v.  Travelers  Ins.  Co.,  89  tnd.  473;  Dwight  v.  Tyler  et 
al.,  49  Mich.  614;  LeFranc  v.  Richmond,  5  Sawyer,  601. 

The  deed  from  Alvah  Moffit  to  John  Thornton  dated  May 
24,  1867,  not  describing  the  land  intended  to  be  conveyed,  is 
void  for  uncertainty,  and  appellee,  having  followed  the  same 
description  in  his  trust  deed,  it  is  also  void  a6  to  the  rights 
and  interests  of  third  parties  without  actual  notice  or  knowl- 
edge of  the  existence  of  said  trust  deed,  and  the  recording  of 
it  is  not  constructive  notice  to  appellants  of  appellee's  interest 
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in  the  land,  covered  by  their  trust  deeds  and  mortgages. 
Rogers  y.  Kavanangh,  24  111.  5S3;  Bowen  v.  Calloway,  9S  111. 
41;  Chamberlain  v.  Bell,  7  Cal.  292;  Laccy  &  Hoagland  v. 
Simpson,  11  N.  J.  Eq.  246;  Sanger  v.  Craigue,  10  Vt  555; 
Frost  et  al.  v.  Beekman,  1  John.  Ch.  288. 

As  far  as  the  legal  title  to  the  premises  is  shown  by  the 
chain  of  title  of  record,  it  is  perfect  in  John  Thornton,  sub- 
ject only  to  the  liens  of  appellants.  They  were  only  required 
to  search  the  records  in  the  apparent  chain  of  title  to  the 
tract  of  land  covered  by  their  trust  deeds  and  mortgages. 
Grnndier  v.  Reid  et  al.,  107  111.  304;  Irish  et  al.  v.  Sharp  et 
al.,  89  111.  261;  Bent  v.  Coleman  et  al.,  89  III.  364;  Manley 
v.  Pettee,  38  111.  128;  Bowen  v.  Galloway,  98  111.  41 ;  Wade 
on  Notice,  Sec.  205 ;  Wait  et  al.  v.  Smith  et  al.,  92  111.  385 ; 
Carbine  v.  fringle,  90  111.  302;  Dexter  v.  Harris,  2  Mason, 
531. 

In  all  the  adjudged  cases,  the  recitals  or  references  in  the 
deeds  or  wills  which  were  held  to  be  sufficient  notice  of  the 
rights  of  third  parties,  were  an  express  and  direct  recital  of 
the  equitable  rights  sought  to  be  established,  or  a  reference 
to  some  other  deed  which  expressly  stated  the  rights  in  such 
a  manner  that  the  purchaser  could  not,  without  negligence, 
avoid  noticing.  White  v.  Kirby,  42  111.  510;  Kerfoot  v.  Cro- 
nin,  105  111.  609;  U.  S.  Mort.  Co.  v.  Gross  et  al.,  93  111.  483; 
C,  R.  I.  &  P.  R.  R.  Co.  v.  Kennedy  et  al.,  70  111.  350;  Exec-, 
ntors  of  Gale  v.  Morris,  29  N.  J.  Eq.  222;  Hull  v.  Davis,  36 " 
N.  II.  569;  Colcord  v.  Alexander,  67  III.  581;  City  of  Chicago 
v.  Witt,  75  III.  211. 

The  rale  of  law  to  be  deduced  from  the  adjudged  cases  is: 
That  when  knowledge  is  imputed  to  a  person  by  mere  force 
of  law  without  evidence  of  actual  knowledge,  he  can  only  be 
held  to  know  what  the  record  to  his  chain  of  title  shows,  and 
not  to  know  what  it  does  not  show.  Gale  v.  Morris,  29  N.  J. 
Eq.  222;  Wilson  v.  King,  27  N.  J.  Eq.  374;  Carbine  v. 
Pringle,  90  111.  302. 

The  doctrine  that  the  recording  of  the  equitable  trust  deed 
of  appellee  is  not  constructive  notice  to  appellants,  for  which 
we  are  contending  as  applicable  to  the  case  at  bar,  is  fully 
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recognized  by  the  following  decisions:  Irish  et  al.  v.  Sharp, 
89  111.  261;  Manley  v.  Pettee,  38  111.  128;  St.  John  v.  Conger, 
40  111.  535;  Harris  v.  Mclntyre  ct  al.,  118  111.  275;  Halstead 
v.  Bank  of  Ky.,  4  J.  J.  Marshall,  555;  Lessee  of  Heister  v. 
Fortner,  2  Binney,  40;  Calder  v.  Chapman,  52  Pa.  St.  359; 
Frost  et  al.  v.  Beekman,  1  Johns.  Ch.  288-300;  Farmer's  Loan 
and  Trust  Co.  v.  Maltby,  8  Paige,  361. 

Mr.  Dan.  F.  Raum,  for  appellee. 

The  record  of  an  instrument  conveying  an  equitable  inter- 
est of  any  kind  in  real  estate,  is  notice  to  the  same  extent  as  a 
deed  conveying  the  legal  title.  Snapp  et  al.  v.  Pierce  et  al., 
24  III.  156;  Powell  et  al.  v.  Jeffries  etal.,4  Scam.  387;  Doyle 
et  al.  v.  Teas  et  al.,  4  Scam.  202. 

Purchasers  and  incumbrancers  are  chargeable  with  construct- 
ive notice  of  the  recitals  of  all  instruments  in  their  chain  of 
title.  Dwight  v.  Tyler  et  al.,  49  Mich.  614;  Jones  v.  Will- 
iams,  24  Beavan,  47;  Bellows  v.  Floyd,  2  Watts,  409;  White 
v.  Kirby,  42  111.  510;  Crawford  v.  C,  B.  &  Q.  R.  E.  Co.,  112 
III.  314;  Sid  well  v.  Wheaton,  114  111.  267. 

Whenever  a  purchaser  or  incumbrancer  has  notice  from 
the  record  that  his  grantor  had  been  the  equitable  owner  of 
the  land  before  he  obtained  the  legal  title,  then  such  purchaser 
or  incumbrancer  is  chargeable  with  notice  of  all  incumbrances 
of  record  made  by  his  grantor  after  the  date  of  the  inception 
of  his  grantor's  equitable  ownership.  Irish  et  al.  v.  Sharp  et 
al.,  89  111.  261;  Hetzel  v.  Barber,  69  N.  T.  1. 

The  recital  in  the  deed  of  'April  25,  187S,  gave  appellants 
notice  of  John  Thornton's  equitable  ownership  of  the  land  in 
question  from  May  24,  1867,  and  was  information  sufficient  to 
put  a  prudent  man  upon  inquiry. 

"  A  party,  having  notice  of  such  facts  as  would  put  a  pru- 
dent person  upon  inquiry,  is  chargeable  with  notice  of  other 
facts,  to  which,  by  diligent  inquiry  and  investigation,  he  would 
have  been  led."  Bent  v.  Coleman,  89  111.  364;  Doyle  et  al.  v. 
Teas  et  al.,  4  Scam.  248;  Rupert  v.  Mark,  15  111.  542;  Mor- 
rison v.  Kelley,  22  111.  610;  Babcock  v.  Lisk,  57  111.  327; 
Ogden  v.  Haven,  24  111.  59;  Harper  v.  Ely,  56  III  179;  Parker 
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v.  Merritt,  105  111.  293;  Citizens  National  Bank  v.  Dayton, 
116  111.  258. 

It  lias  been  uniformly  held  that  if  the  deed  calls  for  natural 
monuments,  as  well  as  describes  the  land  by  a  reference  t^  the 
number  of  township,  section  and  fraction  of  a  section,  in  ac- 
cordance with  the  general  rule  that  natural  monuments  will 
control  both  artificial  monuments  and  the  courses  and  distances, 
the  boundaries  would  be  determined  by  the  natural  monuments, 
although  the  plats  and  field  notes  would  indicate  a  different 
location.  Montgomery  y.  Johnson,  31  Ark.  74;  Brown  y. 
Huger,  21  How.  305;  Mclver  v.  Walker,  4  Wheat.  444;  New- 
som  v.  Prior  7  Wheat.  7;  Shelton  v.  Maupin,  16  Mo.  124; 
Duren  v.  Prcsberry,  25  Texas,  512;  Dwight  y.  Tyler  et  ah,  49 
Mich.  614. 

Lacey,  J.  The  only  question  raised  by  this  record  is  as  to 
the  priority  of  the  various  incumbrances  of  the  appellants  and 
the  appellee. 

It  is  admitted  by  appellee  in  his  brief  that  "the  evidence 
does  not  show  appellants  had  any  actual  knowledge  of  the  trust 
deed  of  appellee  at  the  time  they  took  their  several  trust  deeds 
and  mortgages."  The  only  question,  therefore,  is  whether 
the  appellants,  at  the  respective  times  when  they  took  their 
several  trust  deeds  and  mortgages,  were  chargeable  with  con- 
structive notice  of  the  existence  of  the  appellee's  trust  deed. 

Two  propositions  are  claimed  on  the  part  of  the  appellee* 
the  correctness  of  either  of  which  entitles  him  to  priority. 
They  are  as  follows :  1.  The  appellants  are  chargeable  with 
constructive  notice  of  appellee's  trust  deed,  without  regard  to 
the  sufficiency  of  the  description  in  it  to  pass  the  title.  2.  The 
original  description  in  the  first  deed  from  Moffit  to  John 
Thornton,  as  well  as  that  in  appellee's  trust  deed  which  fol- 
lowed the  first,  was  sufficient  to  convey  title  to  the  land  in 
controversy,  notwithstanding  the  error  in  it.  These  are  the 
propositions  upon  which  we  are  called  on  to  pass,  and  the 
solution  of  which  is  decisive  of  the  case. 

Both  appellants  and  appellee  claim  liens  through  John 
Thornton,  who  was  the  grantee  of  Alvah  Moffit:  the  latter 
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through  a  deed  misdcscribing  the  land  in  question,  following 
the  supposed  erroneous  description  in  the  first  deed  from  Mof- 
fit  to  John  Thornton,  and  the  former,  though  conveyances 
subsequent  in  time  and  record  to  appellee's  lien,  through  a  sup- 
posed corrected  description  subsequent  to  the  so-called  cor- 
rected deed  from  Moffit  to  John  Thornton.  We  will  first 
pass  on  the  question  of  the  sufficiency  of  the  description  to 
pass  the  title.  We  can  not  regard  the  description  in  the  deeds, 
mortgages  and  trust  deeds,  executed  before  the  correction,  as 
good.  It  is  insisted  by  appellant  that  after  rejecting  the  por- 
tion of  the  description  that  is  false,  there  still  remains  enough, 
in  view  of  the  parol  evidence,  to  locate  the  land  on  the  proper 
tract ;  that  is,  the  one  intended  by  the  grantor.  We  can  not 
agree  with  this  view.  The  land  meant  to  be  conveyed  was  in 
the  E.  £  of  the  N.W.J,  Sec.  13;  the  starting  point  to  meas- 
ure it  by  metes  and  bounds  was  at  the  northwest  corner  of 
said  tract.  If  the  false  portion,  the  "  northeast  quarter,"  be 
rejected,  then  the  land  would  be  located  in  the  east  half  of  the 
section.  It  would  then  read,  "  a  part  of  the  east  half  of  sec- 
tion 13,  beginning  at  the  northwest  corner  of  said  tract,"  a 
quarter  of  a  mile  east  of  the  true  point.  The  true  starting 
point  would  still  not  be  found.  If  the  entire  description,  "east 
half  of  the  northeast,"  be  disregarded,  we  then  have  no  start- 
ing point  except  the  "northwest  corner  of  the  tract,"  t)f  fifteen 
acres.  From  this  imperfect  description  the  land  could  not 
with  any  certainty  be  located.  There  is  no  point  marked  or 
described  on  the  railroad  wher£  the  line  in  the  third  call  for 
distance  crosses  it,  nor  is  there  any  monument  or  point  desig- 
nated on  the  bank  of  "  Kickapoo  creek,"  where  the  fourth 
call  for  station  is  made.  So,  without  the  starting  point,  the 
land  can  not  be  located.  In  order  to  help  out  a  defective 
description  the  law  will  not  allow  the  false  description  to  be 
rejected  and  the  correct  one  inserted.  This  would  be  mak- 
ing a  new  description  and  changing  the  written  descrip- 
tion by  parol  evidence.  This  alone  a  court  of  chancery  has 
the  power  to  do.  Words  are  not  allowed  to  be  inserted  even 
to  help  out  a  description  in  a  will,  in  order  to  give  effect  to 
the  intention  of  a  testator,  where  courts  are  more  liberal  than 
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they  are  in  regard  to  deeds,  for  deeds  may  be  corrected  in 
equity  according  to  the  intention  of  the  grantor  and  grantee, 
but  not  bo  with  wills.  They  must  stand  or  fall  by  the 
description  therein  contained.  Mistakes  can  not  be  corrected. 
Decker  v.  Decker  et  al,  121  111.  341;  Kurtz  v.  Hobner,  55 
111.  514;  Barven  v.  Allen,  113  111.  53.  u  Parol  evidence  may 
be  used  to  establish  and  identify  the  object  of  the  call  in  the 
deed,  and  the  grant  will  only  be  held  void  for  uncertainty 
where,  after  resort  to  oral  proof,  it  remains  a  matter  of  con- 
jecture what  was  intended  by  the  instrument."  Smith  v. 
Crawford,  81  111.  296.  After  hearing  the  parol  evidence  in 
this  case,  and  if  the  starting  point  be  rejected,  it  would  still  be 
a  matter  of  conjecture  where  the  land  was  located. 

The  njxt  point  is,  were  the  appellants  bound  to  take  notice 
of  the  record  of  appellee's  trust  deed.?  We  are  of  the  opinion 
that  they  were  not  On  account  of  the  misdescription  in 
appellee's  mortgage,  it  was  not  in  the  apparent  chain  of  the 
title  of  the  land  in  question.  It  did  not  describe  it.  The 
records  did  not  show  that  the  land  in  question  had  been  con- 
veyed by  John  Thornton  at  the  time  the  appellants  acquired 
the  trust  deeds  and  mortgage.  The  appellants  would  not  be 
compelled  to  search  the  records  to  ascertain  whether  John 
Thornton  had  made  some  deed  in  which  facts  wore  recited  by 
means  of  which,  added  to  the  knowledge  they  were  compelled 
to  havG,  i.  e.)  that  John  Thornton  had  held  the  land  by  mis- 
description for  several  years,  the  appellants  would  be  put  on 
inquiry.  The  law,  we  think,  is  well  settled  that  such  convey- 
ances of  record  as  are  in  the  apparent  chain  of  title  are  alone 
required  to  be  noticed  by  subsequent  purchasers  and  incum- 
brancers. Crabtree  v.  Pringle,  90  111.  302;  Wait  et  al.  v. 
Smith,  92  111.  385 ;  Kodgers  v.  Kavanangh,  24  111.  583 ;  Irish 
v.  Sharp  otal.,  89  111.  261;  Dexter  v.  Harris,  2  Mason,  531; 
Manly  v.  Pettee,  38  111.  128. 

It  would  be  most  nnreasonable  to  require  appellants  to 
search  the  records  through  and  examine  every  deed  executed 
by  John  Thornton  subsequent  to  the  time  he  had  accepted 
the  defective  deed  from  MofBt  in  1S67,  and  read  all  such  deeds 
to  ascertain  if  he  had  not  made  6ome  conveyance  of  this  laud 
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by  a  misdescription  similar  to  the  one  contained  in  his  deed 
from  Moffit.     All  that  the  appellants  were  bound  by  law  to 
take  notice  of  was  that  Thornton  had  for  some  time  held  some* 
kind  of  a  claim  on  the  land  under  a  deed  in  which  it  was  mis- 
described,  and  that  the  deed  had  been  corrected.     Having  this 
knowledge,  if,  as  a   matter  of   fact,  appellants  had  seen  the 
trust  deed  of  appellee  in  which  the  land  was  similarly  described, 
it  would  have  been,  as  we  think,  good  notice;  but  notice  of 
snch  trust  deed  can  not  be  inferred  from  the  mere  fact  of  its 
being  of  record.     The   case   of  Dwight  v.  Taylor,  49  Mich* 
614,  is  not  in  point.     In  that  case  the  court  held  there  was  no 
want  of  a  legal  description   in  the  conveyance  by  the  record 
by  which  all  were  bound.     The  observation  of  the  judge  writ* 
ing  the  opinion,  at  its  conclusion,  that  if  the  appellant  had 
examined  the  record  he  would  have  been  notified  of  appel- 
lee's title,  was  unnecessary  to  a  decision  of  the  case  and  was 
mere  obiter  dictum,  the  'description  being   held  to  be  good. 
Besides,  the  remark  was  correct,  at  all  events,  as  to  notice,  the 
title  being  held  legal.     But  if  the  opinion  is  to  be  understood 
to  decide  that  even  if  the  description  had  been  bad,  the  sub- 
sequent grantee  should  be  held  to  notice,  we  do  not  approve 
it,  and  think  it  not  in  harmony  with  the  opinions  of  our  own 
Supreme  Court  and   other  courts  of  high  authority.     It  fol- 
lows from  what  we  have  said  that  the   court  below  erred  in 
holding  that  appellee's  trust   deed  had   priority  of  lien  over 
appellants'  trust  deeds  and  mortgages,  and  decreeing  that  the 
former   should  be   first  paid.     Appellants'  trust   dec  Is    ar.d 
mortgages  should  have  priority  as  to  appellee's,  and  as  to  each 
other  in  the  order  of  their  record. 

The  decree  of  the  court  below  is  therefore  reversed  and  the 
cause  remanded  to  the  court  below,  with  direction*  to  render 
decree  in  accordance  with  this  opinion. 

Reversed  and  remanded* 
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Ernest  Treishel 

v. 

David  McGill. 

Practice-^Iiules  of  Court — Bill  of  Exceptions — Motion  to  Strike  from 
Record, 

1.  Rules  of  court  entered  of  record  become  the  law  of  procedure  in 
matters  to  which  they  relate  until  they  are  rescinded  or  modified  by  order 
of  court  entered  of  record.  Such  rescission  or  modification  can  not  be  made 
by  a  judge  in  vacation. 

2.  Where  the  time  in  which  to  prepare  and  present  a  bill  of  exceptions, 
by  order  of  the  trial  court  entered  of  record,  ,is  extended  to  a  day  in  vaca- 
tion, under  a  rule  of  court  providing  that  in  such  case  the  party  preparing 
the  bill  shall  give  the  opposite  party  a  certain  time  within  which  to  exam- 
ine the  original  or  a  copy  thereof,  it  is  error.on  the  part  of  the  trial  judge 
to  sign  the  same  until  the  full  time  has  been>accorded  for  such  examination. 

[Opinion  filed  June  22,  1888.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County  ;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Kay  &  Euans,  for  appellant 

Messrs.  R.  W.  Hilscher  and  T.  B.  Harris,  for  appellee. 

■ 

Per  Curiam.  A  motion  was  filed  in  this  case  by  the  appel- 
lee to  strike  the  bill  of  exceptions  filed  herein  from  the 
record,  and  the  causes  assigned  therefor  are,  first,  that  no  bill 
of  exceptions  or  copy  thereof  was  served  upon  or  left  with 
appellee  t>r  his  attorneys  five  days  before  the  time  of  the 
presentation  thereof  to  the  trial  judge  for  his  signature,  under 
"  Rule  7 "  of  the  rules  of  practice,  then  in  force  in  said 
trial  court;  and  second,  there  was  no  waiver  of  such  notice  and 
copy,  or  of  leaving  the  original  bill  with  appellee  or  his  attor- 
neys, as  required  by  said  "  Rule  7." 

The  facts,  60  far  as  deemed  necessary  for  determination 
of   the  questions  presented,  appear  by  stipulation  of  counsel 
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for  the  respective  parties  and  filed  in  this  cause,  and  in  effect 
are  as  follows :  That  the  time  within  which  to  prepare  and 
present  a  bill  of  exceptions  in  this  cause  was,  by  the  order  of 
the  trial  court  entered  of  record,  extended  to  a  day  in  vaca- 
tion, and  the  time  within  which  to  present  the  6ame  for 
allowance  and  signature  of  the  trial  judge  under  such  order, 
expired  January  31,1888.  That  "Rule  7"  of  the  rules  of 
practice  of  the  eleventh  judicial  circuit  of  this  State  was,  at 
the  time  the  judgment  and  order  for  said  appeal  were  made, 
and  still  is,  in  full  force  and  effect  in  the  said  county  of  Iro 
qnois;  that  60  much  of  said  "  Rule  7 ,?  as  is  deemed  material  to 
the  case  at  bar,  is  as  follows : 

"  In  case  the  court  shall  in  any  case  extend  the  time  for  pre- 
paring and  presenting  for  signature  a  bill  of  exceptions  to  a 
day  in  vacation,  on  or  before  which  such  bill  of  exceptions 
may  be  presented  for  the  signature  of  the  judge,  it  shall  be 
the  duty  of  the  party  preparing  such  bill  to  give  the  opposite 
party  five  days  notice  of  the  time  and  place  of  presenting  such 
bill  of  exceptions,  and  he  shall  at  the  same  time  leave  with 
the  opposite  party  a  copy  of  the  proposed  bill  of  exception?, 
or  shall  allow  the  opposite  party  to  take  the  original  draft  of 
such  bill  and  retain  the  same  for  four  days  for  examination,  and 
no  bill  of  exceptions  shall  be  signed  in  vacatio'n  without  satis- 
factory proof  of  such  service  of  notice  and  copy,  unless  the 
opposite  party  shall  waive,  in  writing,  such  notice  and  copy,  or 
of  leaving  the  original  with  the  opposite  party  as  aforesaid." 

That  on  the  evening  of  the  26th  of  January,  1 888,  a  writ- 
ten notice  of  the  time  and  place  of  presenting  a  bill  of  excep 
tions  in  said  cause,  was  served  by  delivering  a  copy  thereof  to 
the  defendant,  appellee.  That  no  bill  of  exceptions  or  copy 
thereof  was  left  with  such  notice,  and  on  the  2Sth  of  January, 
18S8,  a  copy  of  such  notice  was  served  on  the  attorney  of 
appellee,  stating  the  intended  time  and  place  of  the  presenta- 
tion of  said  bill  of  exceptions  to  the  trial  judge  for  signature 
and  at  the  same  time  last  above  stated  was  left  with  said  attor- 
ney for  appellee  the  original  bill  of  exceptions,  and  the  same 
was  allowed  to  remain  with  said  attorney  until  the  morning  of 
January  31, 1888,  at  which  time  the  attorneys  for  both  appel- 
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lant  and  appellee  appeared  before  the  judge  who  tried  said 
cause,  aud  attorney  for  appellant  presented  the  said  bill  of 
exceptions  to  said  judge  for  allowance  and  signature. 

The  evidence  on  the  trial  of  said  cause  was  taken  in  short- 
hand by  the  official  court  reporter;  no  application  was  made  to 
said  reporter  by  appellant  to  transcribe  said  testimony  until 
the  evening  of  January  21,  1888,  and  owing  to  the  intoxicated 
condition  of  the  reporter  the  appellant  was  unable  to  obtain 
a  transcript  of  such  testimony  and  complete  his  bill  of 
exceptions  until  the  28th  day  of  January,  1888,  and  but 
for  such  condition  of  the  reporter  the  testimony  could  and 
would  have  been  obtained,  and  said  bill  of  exceptions  com- 
pleted and  delivered,  or  a  copy  thereof,  to  attorneys  of  appel- 
lee, on  the  26th  day  of  January,  1888,  and  in  time  to  comply 
with  the  "Rule  7"  of  said  court  above  set  forth. 

At  the  time  of  presenting  said  bill  of  exceptions  to  the  trial 
judge,  as  before  stated,  the  foregoing  facts  were  made  to 
appear,  and  attorney  for  appellee  objected  to  the  allowance  or 
signing  thereof  for  the  causes  assigned  in  his  motion,  filed  in 
this  cause,  but  the  same  was  overruled  and  the  bill  of  excep- 
tions signed  and  sealed  by  the  trial  judge,  and  the  same  was 
filed  in  this  com  t  as  part  of  the  record  in  this  cause.  Under 
the  facts  as  6tated,  ought  the  motion  of  appellee  to  prevail  ? 

In  The  People  v.  Blades,  104  111.  591,  it  was  held,  where  a 
standing  rule  of  the  u  trial  court  required  the  party  obtaining 
an  extension  of  time  for  preparing  a  bill  of  exceptions  to  a 
day  in  vacation  to  give  the  adverse  party  five  days  notice  of 
the  time  and  place  of  presenting  the  bill  to  the  trial  judge, 
and  at  the  same  time  leave  with  the  opposite  party  a  copy  of 
the  bill,  or  allow  him  (the  opposite  party)  to  take  and  retain 
the  original  draft  four  days  for  examination,  unless  rescinded 
or  modified  and  entered  of  record,  the  rule  must  stand, 
and  any  order  giving  time  within  which  to  prepare  and  file 
bills  of  exceptions  must  be  construed  with  reference  to  such 
rule."  In  that  case  the  court  say  it  was  purely  discretionary 
with  the  trial  court  to  enter  such  order  or  not;  necessarily, 
therefore,  in  the  exercise  of  that  discretion  no  one  had  a  right 
to  object  to  the  terms  and  conditions  imposed. 
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"  The  parties'  condition  is  no  worse  than  it  would  have  been 
had  the  sickness,  of  the  reporter  occurred,  and  from  that  cause 
the  inability  to  procure  a  transcript  of  his  notes  until  beyond 
the  time  set  for  signing  the  bill  of  exceptions.  We  do  not 
regard  it  as  a  subject  for  us  to  inquire  into  whether  it  would 
be  equitable  or  inequitable  to  disregard  the  rule  under  the 
circumstances  shown.  There  must  be  a  limit  to  the  time 
within  which  to  present  bills  of  exceptions  for  signatures  of 
judges,  and  it  is  mo3t  reasonable  that  opposite  counsel  should 
have  previous  opportunity  to  examine  the  bill." 

In  Hake  v.  >Strubel,  121  111.  321,  the  bill  of  exceptions  ap- 
pearing in  the  record  was  not  presented  to  the  trial' judge  nor 
signed  nor  sealed  by  him  within  the  time  named  in  the  order 
granting  the  appeal.  Upon  the  record  being  taken  to  the  Appel- 
late Court  for  the  Fourth  District,  on  motion  of  appellee  the 
bill  of  exceptions  wa£  there  stricken  from  the  record  and  the 
judgment  of  the  Circuit  Court  affirmed.  On  petition  of  appel- 
lant the  cause  was,  by  the  Appellate  Court,  certified  to  the 
Supreme  Court,  and  the  question  there  submitted  was  whether 
a  circuit  judge,  in  vacation,  under  the  facts  of  that  case,  had  the 
power  to  extend  the  time  for  presenting  and  filing  such  bill 
of  exceptions  beyond  the  time  fixed  by  the  court  when  grant- 
ing the  appeal,  and  still  make  such  bill  a  part  of  the  record. 
It  was  there  held,  after  a  careful  examination,  "that  after  the 
time  for  presenting  the  bill  fixed  in  the  order  of  appeal  had 
expired,  the  trial  judge  was  powerless  to  act  in  the  premises, 
and  that  he  could  not  be  vested  with  requisite  power  to  settle 
and  allow  a  bill  of  exceptions  by  the  consent  or  agreement  of 
the  parties,  and  the  judgment  of  the  Appellate  Court  was 
affirmed." 

In  The  People  ex  rel.  v.  Kirk  Hawes,  25.  111.  App.  326, 
which  was  a  proceeding  by  mandamus  to  compel  the  respond- 
ent, one  of  the  judges  of  the  Superior  Court  of  Cook  County, 
to  sign  and  seal  a  bill  of  exceptions,  the  Appellate  Court  of 
the  First  District,  speaking  of  the  power  of  a  circuit  judge  in 
vacation  to  extend  the  time  for  presenting  and  filing  a  bill  of 
exceptions  beyond  the  time  fixed  by  the  court  at  the  term  in 
which  judgment  was  entered  and  still  make  such  bill  of  ex- 
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ceptions  a  part  of  the  record,  say :  "  It  can  not  be  and  never  has 
been  pretended,  so  far  as  we  know,  that  a  judge  in  vacation,  in 
the  absence  of  express  statutory  authority,  can  interfere  with 
or  change  the  record  of  the  court  over  which  he  presides. 
When  the  performance  of  particular  duties  in  vacation  are  in 
conformity  with  recognized  rules  of  practice  committed  to 
him,  he  may  perform  these  duties  according  to  and  within  the 
terms  of  the  order,  but  he  can  not  modify  or  enlarge  the  order* 
and  thereby  extend  his  power.  The  entry  of  orders  in 
judicial  proceedings  are  judicial  acts  and  must  be  performed  by 
the  court  and  not  by  a  judge  in  vacation.  The  order  allow- 
ing the  appeal  fixing  the  amount  of  the  bond  and  the  time 
within  which  the  bond  and  bill  of  exceptions  in  the  cause 
shall  be  presented  and  filed,  are  judicial  acts  which  can  only 
be  performed  by  the  judge  in  term  time  and  when  sitting  as 
a  court;  it  follows  of  necessity,  then,  that  the  act  of  changing 
such  order  by  entering  another  order  extending  the  time  in 
which  the  bill  of  exceptions  might  be  presented  should  and 
iriust  be  of  the  same  judicial  character,  an  exercise  of  judicial 
power  and  could  not  be  performed  by  a  judge  except  in  term 
time." 

<  By  the  74th  section  of  Chap.  37,  title,  "Courts,"  it  is  provided 
that  said  courts  (Circuit  and  Superior)  may  from  time  to  time 
make  all  such  rules  for  the, orderly  disposition  of  business 
before  them  as  may  be  deemed  expedient,  consistent  with  law. 

It  will  be  observed  that  such  rules  are  required  to  be  made 
by  the  courts  and  not  by  the  judges  in  vacation,  and  as  we 
have  seen,  both  upon  principle  and  authority,  when  such  rules 
are  entered  of  record  in  such  courts  the  same  become  the  law 
of  procedure  therein,  in  matters  to  which  the  same  relate,  until 
rescinded  or  modified,  and  entered  of  record  in  such  court,  and 
that  such  rescission  or  modification  could  not  be  made  by  a 
judge  in  vacation. 

The  rule  in  question  being  the  law  of  the  court,  the  order 
granting  time  to  sign  the  bill  of  exceptions  in  vacation  must 
be  regarded  as  made  with  reference  to  the  rule  of  court,  and 
the  rule  taken  as  a  part  of  the  order.  The  judge  would  have 
no  discretion  or  power  in  vacation  to  depart  from  the  term  of 
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the  order  or  rule.  Hence  the  signing  of  the  bill  of  exceptions 
without  compliance  with  the  rule  was  an  act  of  the  judge 
without  legal  authority.  The  cases  cited  above,  we  think, 
clearly  establish  that  doctrine. 

The  motion  of  appellee  is  allowed  and  the  said  bill   of 
exceptions  will  be  stricken  from  the  record. 


Illinois  Central  Railroad  Company 

v. 
Belford  Slater,  Adm'r. 

Personal  Injuries — Railroads — Collision  at  Highway  Crossing — Death 
of  Child — Action  for  Damages — Questions  for  Jury — Negligence  of  Parei,  t 
— Evidence— Res  Gestffi. 

1.  It  6eenis  that  a  failure  to  look  in  the  direction  from  which  a  train  is 
expected,  upon  approaching  a  railroad  crossing,  if  such  train  would  be 
visible  to  a  person  so  looking,  will  defeat  a  recovery  for  injuries  suffered  by 
him  from  the  train  in  question,  although  the  bell  was  not  rung  nor  the 
whistle  sounded. 

2.  It  is  not  negligence  in  a  parent  to  send  minor  sons  of  nine  and  thirteen 
yean  with  a  gentle  team  upon  an  errand  which  requires  them  to  cross  a 
railroad  track  at  an  established  crossing. 

3.  Evidence  as  to  the  speed  of  the  train  at  the  time  of  the  accident  is 
admissible  as  part  of  the  res  gestae. 

4.  The  question  of  damages  for  causing  the  death  of  a  child  rests  in  the 
sound  discretion  of  the  jury.  In  the  case  presented,  a  verdict  for  $1,000  is 
sustained. 

5.  Evidence  as  to  the  financial  standing  of  the  father,  who  sues  as  admin- 
istrator for  the  use  of  the  next  of  kin,  is  inadmissible. 

[Opinion  filed  July  16,  1888.] 

Appeal  from  the  Circuit  Court  of  Ogle  County ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

Messrs.  W.  &  W.  D.  Barge,  for  appellant. 
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Messrs.  James  EL  Cartwbight   and  J.  W.  Allaben,  for 
appellee. 

C.  B.  Smith,  J.  Arthur  B.  Slater  and  Lewis  Slater,  broth- 
ers, and  the  children  of  Belford  Slater,  were  both  struck  and 
killed  on  the  2-tth  of  August,  1S86,  by  a  locomotive  engine 
drawing  a  passenger  train  on  appellant's  road  near  Polo  at 
Brand's  crossing.  Arthur  was  about  nine  yeai*6  old  and  Lewis 
about  thirteen  when  they  were  killed.  On  the  morning  of  , 
the  day  of  the  accident,  Belford  Slater,  the  father,  sent  the 
two  boys  to  Polo,  something  over  a  mile  distant  from  home* 
with  a  team  and  wagon,  to  get  a  barrel  of  buttermilk  from  the 
creamery.  Arthur  had  been  going  to  school,  but  on  that  day 
»had  a  sore  foot  and  could  not  go  and  was  allowed  to  accom- 
pany his  brother  Lewis  on  the  errand  to  the  village.  They 
did  the  errand  and  about  eleven  o'clock  were  returning  home 
and  reached  Brand's  crossing  at  about  the  time  the  passenger 
train  was  due  at  the  crossing  and  in  crossing  the  track  the 
wagon  in  which  the  boys  were  riding  was  struck  by  the 
engine  drawing  the  train  and  the  boys  both  instantly  killed. 
This  suit  is  brought  by  the  father  as  administrator  of  Arthur 
B.  Slater  for  the  use  of  the  next  of  kin. 

There  are  three  counts  in  the  declaration.  The  first 
charges  the  defendant  with  negligently  running  its  train  at  a 
high  and  dangerous  rate  of  speed  and  with  failing  to  keep  a 
proper  watch  for  persons  about  to  cross  the  track  and  with 
failing  to  give  such  signal  as  would  warn  persons  of  the 
approach  of  the  train  and  with  a  failure  to  stop  or  to  endeavor 
to  stop  the  train  after  the  danger  was  apparent.  The  second 
count  charges  negligence  in  doing  or  not  doing  some  one  of 
these  things  named  in  the  first  count. 

The  third  count  charges  the  negligence  of  the  company  to 
consist  in  not  ringing  a  bell  of  thirty  pounds  weight  or  blowing 
a  whistle  at  least  eighty  rods  before  reaching  the  crossing  and 
in  not  keeping  the  bell  ringing  or  the  whistle  blowing  contin- 
uously until  the  crossing  was  reached,  and  that  by  reason  of 
such  failure  the  deceased,  in  the  exercise  of  due  care,  failed  to 
hear  or  see  the  approaching  train,  and   without  his  fault  was 
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killed.     All  the  counts  aver  the  deceased  was  in  the  exercise 
of  due  care  and  caution. 

The  plea  was  the  general  issue.  The  only  controverted 
question  of  fact  was  as  to  whether  defendant  and  deceased,  one 
or  both,  were  guilty  of  negligence,  and  the  degree  of  that  neg- 
ligence. The  proof  shows  or  tends  to  show  that  the  train  was 
perhaps  five  minutes  late  at  the  crossing  and  that  it  was  run- 
ning at  the  rate  of  speed  of  about  forty  miles  an  hour  at  the 
time.  There  is  a  good  deal  of  conflict  in  the  testimony  as  to 
what,  if  any,  obstructions  there  were  in  the  immediate  vicin- 
ity of  the  crossing  in  the  direction  from  which  the  train  was 
coming  which  would  or  would  not  obstruct  the  view  of  per- 
sons approaching  the  crossing,  so  as  to  prevent  a  person  on 
the  watch  (using  care)  to  see  the  approaching  train.  Accord- 
ing to  appellee's  witnesses  the  obstr  net  ions  were  many  and 
serious  and  would  be  likely  to  prevent  any  person  seeing  the 
approach  of  the  train  until  they  were  on  or  very  near  the 
right  of  way.  According  to  appellant's  witnesses  any  pereon 
using  ordinary  care  would  have  no  trouble,  if  he  looked,  to  see 
the  approaching  train  at  least  two  miles.  The  evidence  satis- 
fies us  that  there  were  a  good  many  obstructions  along  the 
sides  of  the  right  of  way  and  near  it,  consisting  of  trees  and 
osage  and  willow  hedge,  orchards,  criba  and  sheds,  such  as  to 
seriously  interrupt  the  vision.  The  accident  occurred,  too,  at  a 
time  when  the  trees  were  in  full  leaf.  The  train  was  running 
on  a  down  grade  until  very  near  the  crossing  and  making  less 
noise  from  the  escape  of  steam  and  the  exhaust  and  labor  of 
the  engine  than  it  would  on  a  level  or  up  grade.  Appellant 
has  taken  great  pains  and  called  many  witnesses  to  satisfy  the 
jury  and  court  that  the  obstructions  were  not  such  as  to 
obstruct  the  view  of  a  careful  and  watchful  person.  Many 
photographs  have  been  taken  at  different  positions  on  the 
wagon  road  and  showing  a  view  of  the  track  and  train  at  dif- 
ferent points  above  the  crossing  in  the  direction  from  which 
the  train  came  on  the  day  of  the  accident  Witnesses  also 
testify  that,  standing  at  different  points  on  the  road  near  the 
crossing  where  the  boy  lost  his  life  and  over  which  the 
wagon  passed  immediately  prior  to  the  accident,  they  could 
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see  the  track  for  nearly  or  quite  two  miles.  The  proof  dis- 
closes that  many  of  these  photographs  and  these  observations 
were  taken  in  December  when  the  foliage  wap  all  gone.  The 
camera,  also,  was  much  lower  than  the  boys  sitting  on  the  top 
of  the  wagon  and  would  be  very  likely  to  miss  obstructions 
among  trees  which  would  meet  the  eye  of  a  person  sitting  on 
top  of  a  wagon  when  the  trees  were  in  full  leaf. 

What  the  nature  and  extent  of  these  obstructions  were  and 
how  much,  if  any,  they  would  interim  pt  the  view  of  persons 
approaching  the  track,  was  one  of  the  controverted  facts  in 
the  case  and  seems  to  have  been  fairly  submitted  to  the  jury. 
That  these  obstructions  existed,  cutting  off  the  view  from  the 
road,  receives  support  from  the  engineer  himself.  He  swears 
that  he  was  On  his  seat  at  his  proper  place  and  looking  for- 
ward as  he  approached  the  crossing ;  that  the  windows  in  the 
cab  were  open,  that  ho  blew  the  whistle  at  the  whistling  post 
but  6aw  no  teams  until  he  was  within  twenty-tive  or  thirty 
rods  of  the  team,  and  that  the  team  was  then  just  on  the  right 
of  way  about  fifty  feet  from  the  track.  The  opportunity  for 
the  engineer  to  see  the  approaching  team  £rom  his  elevated 
seat  was  fully  as  good  as  that  of  the  boys  in  the  wagon  to  see 
the  approaching  train.  Approaching  the  track  was  one  of 
the  controverted  facts  in  the  case  and  was  fairly  and  fully 
submitted  to  the  jury.  If  there  were  sufficient  openings  in 
the  direction  from  which  the  train  was  coming  to  enable  the 
deceased  to  6ee  the  train  if  he  had  looked  on  approaching  the 
track,  and  he  failed  to  look,  then  such  failure  to  look  would 
be  6uch  negligence  as  would  defeat  a  recovery,  and  in  that 
view  of  the  case  it  would  make  no  difference  whether  the 
defendant  rang  a  bell  or  sounded  a  whistle  or  not ;  but  if,  on 
the  contrary,  these  obstructions  were  of  such  a  character  as 
to  prevent  the  deceased  and  his  brother,  in  the  exercise  of 
proper  and  reasonable  care  and  caution,  from  seeing  the  train 
coming  in  time  to  save  themselves,  then  it  becomes  a  very  im- 
portant and  material  question  of  fact  whether  the  defendant 
rang  the  bell  or  sounded  the  whistle  as  required  by  law,  or  for 
6uch  reasonable  length  of  time  as  would  give  persons  approach- 
ing the  track  warning  of  danger  so  that  they  might  keep  off 
the  crossing  until  the  train  passed. 
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As  to  whether  or  not  the  defendant  rang  the  bell  or  sounded 
the  whistle  for  the  distance  of  eighty  rods,  there  is  also  great 
contradiction  in  the  record.  All  admit  that  the  danger  signal 
was  given  by  the  engineer  shortly  before  striking  the  wagon. 
Many  witnesses  swear  that,  being  near  enough  to  hear  the  bell 
or  the  sound  of  the  whistle,  they  heard  nothing  until  the  dan- 
ger signal  was  sounded  close  to  the  crossing.  On  the  contrary, 
many,  and  perhaps  more,  witnesses  testify  for  the  defendant, 
that  the  whistle  was  sounded  for  the  crossing,  and  that  the 
bell  was  rung  until  the  crossing  was  reached.  The  proof  tends 
to  show  (and  it  is  not  contradicted)  that  these  boys  were 
accustomed  to  driving  and  handling  these  and  other  horses 
and  driving  the  teams  by  themselves,  and  that  they  were  com- 
petent to  do  so  under  ordinary  circumstances,  and  that  this 
was  a  gentle  and  quiet  team.  We  do  not  think  the  father 
was  guilty  of  such  negligence  (even  if  any  want  of  care  can 
be  attributed  to  him)  in  allowing  his  sons  to  go  on  the  errand 
on  that  fatal  day  as  would  prevent  his  recovery  on  that  ground. 
Children,  if  not  too  young,  have  a  right  to  go  on  the  public 
highways,  and  parents  may  send  them  upon  reasonable  errands 
without  forfeiting  their  right  to  the  ordinary  protection  which 
the  law  guarantees  to  adults  under  like  circumstances. 

After  a  careful  consideration  of  the  evidence  in  this  record, 
we  can  not  say  that  the  verdict  of  the  jury  is  so  manifestly 
against  the  weight  of  the  evidence  as  to  require  our  inter- 
vention to  set  it  aside. 

We  can  see  nothing  in  the  record  which  would  probably 
produce  a  different  result  on  another  trial.  If*  under  the  facts, 
appellee  was  entitled  to  recover,  the  amount  of  the  verdict  is 
not  unreasonable.  We  think  there  is  nothing  in  the  objection 
that  the  damages  are  excessive.  The  Supreme  Court  of  this 
State  have  decided  so  often  that  the  question  of  damages  in 
cases  of  this  kind  rests  in  the  sound  discretion  and  judgment 
of  the  jury  that  we  do  not  deem  it  necessary  to  discuss  it  or 
cite  authorities  in  its  support. 

It  is  also  objected  that  the  court  erred  in  allowing  the  speed 
of  the  train  to  be  shown.  This  was  clearly  right.  It  was  a 
part  of  the  w*  gestce. 
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It  is  also  objected  that  the  court  erred  in  refusing  to  allow 
appellant  to  prove  the  financial  condition  of  appellee.  We 
are  unable  to  see  the  force  of  this  objection,  either  for  the 
purpose  of  showing  a  want  of  care  on  the  part  of  appellee  or 
for  the  purpose  of  mitigating  damages  or  defeating  the  action. 

The  next  objection  urged  is  that  the  court  erred  in  giving 
and  refusing  instructions.  Six  instructions  were  asked  and 
given  on  motion  of  the  plaintiff.  We  think  they  fully  and 
correctly  6tate  the  law  of  the  case  and  are  not  open  to  the 
criticism  made  against  them.  The  appellant  submitted  and 
asked  the  court  to  give  thirty-four  instructions  to  the  jury  on 
itspart.  The  court  refused  nine,  modified  three,  and  gave  the 
remaining  twenty-two  as  requested.  In  these  twenty-two 
instructions  given  as  asked,  and  the  three  given  as  modified, 
we  think  every  legal  right  of  the  appellant  was  fully  and 
clearly  given  to  the  jury  and  that  it  can  have  no  right  to  com- 
plain on   the  ground  of  instruction.     We  see  no  error  in  this 

record  and  the  judgment  is  affirmed. 

Judgment   affirmed. 

Judge  Upton,  having  tried  this  case  in  the  court  below,  took 

no  part  in  the  decision. 


Ernest  Treishel 

v. 
David  McGill. 


Practice — Presumption, 

In  the  absence  of  a  bill  of  exceptions  the  presumptions  as  to  matters  de- 
hors the  record  are  in  favor  of  the  verdict  and  judgment. 

[Opinion  filed  JHily  20, 1888.] 

Appeal  from   the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Kay  &  Euans,  for  appellant. 
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Mossra.  R.  W.  Hilscheb  and  T.  B.  Harris,  for  appellee. 

Per  Curipm.  In  this  case,  on  motion,  the  bill  of  exceptions 
was  stricken  from  the  record  by  order  of  this  court.  [Antey 
p.  68.]  The  errors  assigned  and  the  points  argued  by  coun- 
sel for  appellant  raise  questions  of  law  and  suggest  reasons 
for  reversal  alone  based  on  the  evidence  and  instructions  and 
matters  dehors  the  record,  taking  place  at  tho  trial. 

As  there  is  now  no  bill  of  exceptions  in  the  record,  we  are 
unable  to  determine  whether  those  points  are  well  taken  or 
not.  The  presumptions  are  in  favor  of  the  verdict  and  judg- 
ment 

Judgment  affirmed. 


Peoria  &  Pekix  Union  Ry.  Co. 

v. 
The  United  States  Rolling  Stock  Co.  et  al. 

Carriers — Destruction  of  Leased  Cars  by]Fire — Action  ag.tinst  Carrier 
— Parties — Statute  of  Limitations. 

In  an  action  by  a  rolling1  stock  company  against  a  railroad  company  en- 
gaged in  the  general  business  of  switching  cars,  to  recover  the  value  of 
several  leased  cars  which  were  destroyed  in  the  same  conflagration,  said  cars 
having  been  switched  at  different  dates,  it  is  held:  That  if  the  plaintiff 
has  a  cause  of  action,  it  has  a  separate  one  for  each  car;  that  the  fact  that 
the  declaration  was  amended  after  the  cause  of  action  whs  barred  as  to  one 
of  the  cars,  so  as  to  include  such  car  and  to  make  appellees  parties  plaintiff, 
did  not  have  the  effect  to  revive  the  claim  as  to  said  car;  that  the  owner  of 
the  cars  wasa  proper  party  to  bring  the  suit;  and  that  such  owner  was  in  no 
way  bound  by  contracts  existing  between  the  defendant  and  its  lessees. 

[Opinion  filed  July  20,  18SS.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  tlio 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Suit  in  assumpsit  was  instituted  at  the  October  term,  A.  D. 
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1884,  in  an  action  on  the  case  by  the  Chicago,  Saint  Louis 
and  Western  R.  R.  Co.,  for  the  use  of  the  appellees,  to  recover 
the  value  of  three  of  the  four  cars  which  form  the  basis  of 
the  present  case. 

At  the  February  term,  1887,  by  leave  of  court  before  that 
time  granted,  an  amended  declaration  was  tiled,  in  which  the 
Chicago,  Pekin  and  Southwestern  R.  R.  Co.  was  made  plaint- 
iff, for  the  use  of  the  appellees,  declaring  for  the  value  of  all 
four  cars,  and  at  the  same  term  another  amended  declaration 
was  filed  by  leave  of  court,  in  which  the  appellees,  for  whose 
use  the  case  had  been  originally  brought,  were  made  plaintiffs. 

A  fair  statement  of  the  principal  facts  involved  in  the  case 
as  presented  to  the  trial  court,  can  be  gathered  from  the  stipu- 
lation submitted  by  both  parties,  and  material  part  of  the  lease 
referred  to  in  the  fourth  clause  of  the  stipulation  as  "Exhibit 
1."     The  stipulation  is  as  follows,  viz.: 

"In  order  to  expedite  the  trial  of  this  cause,  the  attorneys 
for  the  respective  parties  thereto  have  this  day  agreed  upon 
the  following  for  submission  to  the  court,  viz.: 

"1.  That  the  plaintiffs  were  duly  incorporated  and  were 
the  owners  of  the  cars,  the  value  of  which  is  sought  to  be 
recovered  in  this  suit,  but  they  were  not  interested  in  the  con- 
tents, taken  to  the  sugar  refinery  hereinafter  mentioned. 

"  2.  That  the  Chicago,  Pekin  and  Southwestern  Railway 
Company  was  a  corporation  having  a  railway  from  Chicago 
to  Pekin  in  this  State,  but  at  the  time  of  the  destruction  by 
fire  of  said  cars,  as  hereinafter  mentioned,  and  for  some  time 
prior  thereto  and  thereafter,  its  property  was  in  the  hands  of 
one-  S.  B.  Reed,  receiver  of  said  company,  by  order  of  the 
United  States  Court  at  Chicago,  who  was  managing  and  oper- 
ating the  property  of  said  company,  and  was  also  using  the 
tracks  of  said  defendant  between  the  cities  of  Peoria  and 
Pekin,  and  also  its  tracks  at  Peoria,  under  a  lease  hereinafter 
mentioned,  and  that  said  Reed  remained  in  the  management 
and  operation  of  the  property  of  6aid  Chicago.  Pekin  and 
Southwestern  Railway  Company,  and  of  the  privileges  under 
6aid  lease,  until  on  or  about  the  5th  day  of  January  A.  D. 
1883. 
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Ci  3.  The  defendant  is,  and  has  been,  a  railway  corporation 
since  the  first  day  of  October,  18S0,  with  tracks  running  on 
both  sides  of  the  Illinois  river  between  the  cities  of  Peoria 
and  Pekin,  Illinois,  and  is  also  engaged  in  a  large  switching 
and  terminal  business  in  both  said  cities,  having  what  are 
known  as  railroad  yards  for  that  purpose  in  Peoria,  and  that 
the  Peoria  Sugar  Refinery  was  located  alongside  of  two  of 
its  tracks  in  Peoria,  which  were  used  for  switching  cars  to  and 
from  said  refinery. 

"4.  That  said  Reed,  as  receiver  of  the  Chicago,  Pekin 
and  Southwestern  Ry.  Co.,  was  a  lessee  of  the  defendant,  the 
Peoria  and  Pekin  Union  Ry.  Co.,  under  the  terms  and  condi- 
tions of  a  lease  similar  to  the  one  herein  filed,  marked  '  Ex- 
hibit 1,'  and  made  a  part  of  this  stipulation. 

"  5.  That  said  receiver,  under  said  lease  or  contract,  with 
his  own  men  and  motive  power,  brought  the  cars  (afterward 
destroyed  by  fire,  viz.,  Nos.  4145,  3829,  3839,  3043,  but  then 
in  his  possession,)  from  the  city  of  Pekin,  Illinois,  to  the  city 
of  Peoria,  upon  the  tracks  of  defendant,  in  September  and 
October,  1881,  and  placed  them  on  other  tracks  or  switches  of 
said  defendant  in  the  city  of  Peoria;  that  afterward  while  the 
cars  were  on  the  tracks  or  switches  as  left  by  said  receiver, 
Ira  W.  Gantt,  the  agent  of  said  receiver,  acting  under  the 
terms  of  said  lease  or  contract,  directed  the  defendant  to 
switch  said  cars  to  said  sugar  refinery  for  the  purpose  of  being 
unleaded,  car  No.  3043  being  ordered  60  switched  on  Septem- 
ber 12,  1881,  car  No.  4145  on  September.  27,  1881,  car  No. 
3829  on  October  10,  1881,  and  car  No.  3819  on  October  20, 
1881;  that  said  defendant  by  reason  of  such,  direction,  and  as 
provided  in  said  lease  or  contract,  and  acting  under  it,  switched 
said  cars  to  said  sugar  refinery  and  left  them  standing  upon  a 
track  at  said  refinery  owned  by  said  defendant,  but  embraced 
in  said  lease  or  contract  with  said  receiver;  that  about  noon 
of  October  27,  1881,  said  sugar  refinery  and  said  cars  were 
destroyed  by  fire,  which  was  not  in  any  way  caused  by  de- 
fendant, or  through  its  fault  or  negligence;  that  in  handling 
said  cars  the  said  receiver  and  his  agents,  and  the  said  defend- 
ant, acted  under,  and  because  of  said  lease  or  contract. 
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"  6.  That  David  W.  Rider,  whose  deposition  is  herewith  to 
be  read  on  trial,  on  behalf  of  defendant,  was,  at  the  time  of  said 
fire,  the  superintendent  of  the  Peoria  and  Pekin  Union  Ry. 
Co. 

u  7.  That  the  deposition  of  Ira  W.  Gantt,  herewith  filed, 
is  to  be  read  on  the  trial  on  behalf  of  plaintiff. 

"8.  That  the  defendant  does  not,  by  this  stipulation,  waive 
any  of  its  pleas  filed  in  this  cause  May  4,  1887. 

"9.  If  the  court  finds  that  the  defendant  is  liable  to  the 
plaintiffs  for  the  loss  of  said  four  cars,  then  it  is  further 
stipulated  as  a  basis  for  their  value,  that  the  cars  were  worth 
as  follows,  viz.:  No.  4145,  $450;  No.  3829,  $485.98;  No.  4839, 
$460;  No.  3043,  $475." 

The  clauses  in  the  lease  are  as  follows: 

"And  this  indenture  further  witnesseth,  that  said  party  of 
the  first  part  hath  let,  leased  and  demised,  and  by  these  pres- 
ents doth  let,  lease  and  demise,  unto  the  said  party  of  the 
second,  third,  fourth  and  fifth  parts  respectively,  their  suc- 
cessors and  assigns,  all  and  singular  its  said  main  tracks,  side 
tracks,  switches,  turnouts,  connecting  track,  round-houses, 
freight  houses,  passenger  depots  and  all  its  terminal  facilities 
in  the  said  cities  of  Peoria  and  Pekin,  whether  the  said  de- 
scribed premises  are  now  owned  or  held  by  said  first  party  or 
shall  be  hereafter  acquired. 

"To  have  and  to  hold,  under  the  terms,  provisions,  stipula- 
tions, limitations  and  conditions,  for  the  use  and  enjoyment 
thereof  herein  contained,  unto  the  said  parties  of  the  second, 
third,  fourth  and  fifth  parts  respectively,  and  their  successors 
and"  assigns,  severally  and  equally,  as  tenants  in  common,  for 
and  during  the  full  term  and  period  of  fifty  years  from  and 

after  the day  of A.  D.  1S8 1,  and  renewable  from 

time  to  time  for  like  periods  forever,  on  the  same  terms,  pro- 
visions, stipulations,  limitations  and  conditions,  subject  to  the 
earlier  determination  of  this  lease  as  hereinafter  provided,  but 
not  exclusively  however,  the  said  party  of  the  first  part  hereby 
expressly  reserving  unto  itself  the  full  right  and  power  to  make 
<contracts  for  the  use  and  enjoyment  of  paid  demised  premises  by 
other  railroad  companies  doing  business  at  the  said  city  of 
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Peoria  or  desiring  to  do  so;  the  said  lessees  to  take,  use, 
occupy  and  enjoy  said  demised  premises  in  the  manner  follow- 
ing and  not  otherwise,  that  is  to  say: 

"First. — The  said  lessees  shall  severally  have  the  right  to 
the  common  use  and  enjoyment  of  all  the  main  tracks,  afore- 
said, of  the  said  citie3  of  Pekin  and  Peoria,  and  the  necessary 
side  tracks  for  passing  trains,  in  running  their  trains  of  every 
class  over  the  same  or  any  part  thereof,  with  their  own  en- 
gines and  employes,  between  Pekin  and  Peoria,  and  for  the 
purpose  of  delivering  and  receiving  their  trains  and  cars  to 
and  from  the  party  of  the  first  part,  and  to  and  from  the  said 
union  passenger  depot. 

"Second. — The  said  lessees  shall  severally  have  the  right  to 
use  the  said  round-house  or  houses,  together  with  the  neces- 
sary approaches  thereto,  for  the  care  and  shelter  of  their 
engines,  and  to  use  said  turn-tables  for  the  purpose  of  turning 
their  engines  and  cars. 

"  Third. — The  said  lessees  shall  severally  have  the  right  to 
the  use  of  the  said  freight  house  or  houses,  and  of  the  proper 
tracks  connecting  therewith,  for  the  purpose  of  loading  and 
unloading  freight,  and  also  the  nse  of  the  standing  room  pro- 
vided for  the  loading  and  unloading  of  cars  from  or  to  wagons 
and  drays,  the  first  party  to  furnish  the  necessary  labor 
therefor. 

"Fourth. — The  said  lessees  shall  severally  have  the  right  to 
the  use  of  all  the  transfer  tracks,  side  tracks,  switches  and 
turnouts  and  other  terminal  facilities  of  the  first  party  at  the 
said  cities  of  Peoria  and  Pekin,  for  the  transfer  of  loaded  and 
empty  freight  and  other  cars  by  the  said  first  party  from  and 
to  all  freight  houses  and  warehouses,  packing  houses,  stock 
yards,  grain  elevators,  distilleries,  mills  and  other  industries, 
and  to  and  from  the  tracks  and  warehouses  of  other  railroads* 
with  any  of  which  any  of  the  tracks  of  the  first  party  shall  at 
any  time  be  connected,  whether  such  tracks,  or  any  of  them, 
shall  bo  owned  or  held  or  in  some  other  wiso  controlled  by  said 
first  party,  and  the  6aid  party  of  the  first  part,  for  the  con- 
sideration aforesaid,  doth  hereby  covenant  and  agree  promptty 
and  efficiently,  and   without   discrimination  or  partiality  in 
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favor  of  any  company  or  the  business  thereof,  to  make  such 
transfers  of  the  loaded  and  empty  freight  and  other  cars  of 
the  said  lessees  respectively,  the  said  first  party  hereby  reserv- 
ing unto  itself  the  right  to  make  transfer  of  all  companies  and 
persons  desiring  such  service,  without  prejudice,  however,  to 
the  business  of  the  said  several,  lessees,  and  said  first  party 
shall  also  make  up  and  deliver  on  the  main  track  all  freight 
trains,  and  at  the  union  passenger  depot  all  passenger  trains 
of  the  said  lessees  respectively. 

"Fifth. — The  said  lessees  shall  severally  have  the  right  to 
the  use  of  the  said  union  passenger  depot,  when  the  same  shall 
be  constructed,  and  the  appurtenances  and  approaches  thereto, 
and  to  run  their  passenger  trains  into  and  out  of  the  said 
depot  But  until  the  completion  of  the  6aid  union  passenger 
depot,  the  said  lessees  shall  severally  have  the  use  of  conven- 
ient and  suitable  accommodations  for  their  passenger  trains  to 
be  furnished  by  the  said  first  party,  and  they  shall  at  all  times 
have  the  use  of  sufficient,  convenient  and  suitable  standing  room 
for  their  passenger,  baggage  and  mail  cars  at  said  city  of 
Peoria,  while  not  in  use,  on  tracks  to  be  provided  and  set 
apart  by  said  first  party. 

"Sixth. — The  said  lessees  shall  severally  have  equal  rights 
and  accommodations  in  the  use  and  enjoyment  of  all  elevators, 
stock  yards  and  other  property  and  facilities  at  any  time  ac- 
quired or  controlled  by  said  party  of  the  first  part.  The 
said  party  of  the  first  part  reserving,  however,  unto  itself, 
its  successors  and  assigns,  the  rents,  tolls,  incomes  and  pay- 
ments hereinafter  provided  to  be  paid  by  the  said  several 
lessees  respectively. 

"  And  in  consideration  of  the  premises  and  of  the  cove- 
nants herein  contained,  to  be  performed  by  said  party  of  the 
first  part,  the  said  lessees  respectively  do  hereby  covenant  and 
agree,  each  for  itself  and  its  successors,  and  not  for  the  other, 
that  during  the  continuance  of  this  contract  it  will  pay  unto 
the  said  party  of  the  first  part  and  its  successors,  as  rental  for 
the  said  demised  premises,  and  for  the  use  and  enjoyment 
thereof  as  herein  provided  for,  in  the  manner  following,  that 
is  to  say: 
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"First. — The  6um  of  $22,500  per  annum,  to  be  paid  in 
eqnal  monthly  installments  (luring  the  continuance  of  this 
contract,  the  installment  of  each  month  to  become  due  and 
payable  on  the  fifteenth  day  of  the  succeeding  month,  and  to 
be  paid  at  the  place  where  the  quarterly  installments  of  inter- 
est on  the  first  mortgage  bonds  of  the  party  of  the  first  part 
shall  be  payable,  and  when  so  paid  the  same  shall  be  held  for 
the  payment  of  the  next  accruing  interest  on  said  bonds,  and 
to  be  so  paid  out  and  not  otherwise. 

"Second-. — The  said  lessees  shall  also  severally  pay  to  the 
treasurer  of  the  said  party  of  the  first  part,  at  the  city  of  Peo- 
ria, on  the  fifteenth  of  the  succeeding  month,  or  within  ten 
days  after  a  statement  thereof  shall  be  furnished  by  the  said 
first  party,  their  just  pro  portion  of  the  expenses  incurred  or 
paid  during  the  preceding  month  by  the  party  of  the  first  part, 
for  the  maintenance,  renewal  and  keeping  in  thorough  repair 
and  working  condition  the  said  main  track  and  sidings,  passen- 
ger depot,  approaches  and  facilities,  freight  and  round-house 
or  houses,  and  all  other  property  which  shall  be  used  by  the 
said  lessees  in  common  with  the  said  party  of  the  first  part,  and 
of  such  other  proper  joint  expenses  and  charges  as  shall  accrue 
from  the  common  use  of  said  main  tracks,  depots,  freight  and 
round-houses  and  other  property  used  in  common,  such  just 
proportion  to  be  fixed  and  determined  by  the  number  of  wheels 
used  and  run  by  the  said  parties  respectively  on  said  main 
tracks,  the  said  moneys  to  be  paid  by  the  said  lessees  respect- 
ively,  to  bear  the  same  proportion  to  the  whole  amount  of  said 
expenses  so  to  be  incurred  which  the  number  of  wheels  used  and 
run  by  the  lessees  respectively  on  the  said  main  tracks  shall 
bear  to  the  whole  number  of  wheels  used  and  run  on  the  said 
main  track  for  the  preceding  calendar  month.  Provided, 
however,  that  it  is  expressly  understood  that  the  expense  of 
maintenance,  renewal  and  repair  of  all  tracks  lying  within  the 
yards  of  the  first  party  at  and  near  Peoria  and  Pekin,  shall 
bf>  borne  and  defrayed  by  the  said  first  party  at  its  own   cost. 

"  Third. — After  the  completion  of  said  union  passenger 
depot  the  said  lessees  shall  also  severally  pay,  at  the  time  and  in 
the  manuer  last  aforesaid,  or  within  ten  days  after  a  statement 
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thereof  Bhall  be  furnished  by  said  first  party,  such  reasonable 
sum  for  each  of  their  passenger,  mail  and  baggage  cars  enter- 
ing or  leaving  said  passenger  depot  during  the  preceding 
calendar  month,  as  shall  be  fixed  by  said  first  party,  being  an 
uniform  rate  per  car,  to  be  charged  to  all  companies  which 
shall  run  their  passenger  trains  to  and  from  the  said  depot 
without  discrimination,  which  shall  include  the  charges  for 
making  up  trains. 

"  Fourth. — The  6aid  lessees  shall  also  severally  pay,  at  the 
time  and  in  the  manner  last  aforesaid,  or  within  ten  days  after 
a  statement  thereof  shall  be  furnished  by  the  party  of  the  first 
part,  all  such  reasonable  charges  as  6hall  be  made  by  the  party 
of  the  first  part  for  the  preceding  calendar  month,  for  the 
transfer  service  hereinbefore  required  to  be  dune  to  and  from 
connecting  railroads,  being  an  uniform  rate  per  car,  which 
shall  have  been  previously  fixed  by  said  party  of  the  first  part, 
to  be  charged  to  all  companies  for  such  services  without  dis- 
crimination, and  which  shall  approximate  the  actual  cost  of 
such  service  as  nearly  as  possible,  which  shall  include  the 
charges  for  making  up  trains. 

"Fifth. — The  said  lessees  shall  also  severally  pay,  at  the 
time  and  in  the  manner  last  aforesaid,  or  within  ten  days 
after  a  statement  thereof  shall  be  furnished  by  the  party  of 
the  first  part,  all  such  reasonable  charges  as  shall  be  made  by 
the  party  of  the  first  party  for  preceding  calendar  month  for 
handling  and  switching  their  loaded  and  empty  cars  to  and 
from  freight  houses,  warehouses,  packing  houses,  stock  yards, 
grain  elevators,  distilleries,  mills  and  other  industries  at  the 
cities  of  Pekin  and  Peoria,  being  an  uniform  rate  per  car, 
which. shall  have  been  previously  fixed  by  the  6aid  party  of 
the  fir6t  part,  to  be  charged  to  all  companies  and  persons  for 
such  service  without  discrimination,  which  shall  include  the 
charges  for  making  up  trains." 

It  also  appcacs  from  the  evidence  of  Rider  and  Gantt  that 
after  the  cars  in  question  were  delivered  to  the  appellant  to  be 
switched  to  the  sugar  refinery,  and  after  they  were  so  switched 
and  left  on  the  track  at  said  refinery,  they  were  still  under  the 
control  of  appellants,  waiting  orders  from   the  party  deliver- 
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ing  them,  or  some  industry,  to  be  reloaded,  when  they  were  to 
be  returned  to  the  parties  delivering  them. 

To  this  cause  of  action  the  appellants  filed  a  plea  of  the 
statute  of  limitations  of  five  years,  May  4,  18S7. 

Messrs.  Stevens,  Lee  &  IIorton,  for  appellant 

It  is  assumed  by  appellees  that  the  appellant  was  a  common 
carrier  of  the  cars  that  were  burned  up  at  the  sugar  refinery, 
and  that  its.  liability,  as  such,  is  determined  by  the  case  of 
P.  &  P.  U.  Co.  v.  C.,  RLft  P.  Co.,  109  111.  135.  It  is 
further  assumed  that  Reed  had  a  right  of  action  against  it  as 
a  carrier,  and  that  this  right  extended  to  the  appellees  as  the 
owners  of  the  cars.  There  are  but  few  cases  in  any  wav 
analogous  to  this  one.  It  is  not  determined  by  the  case  above 
cited,  and  upon  which  the  appellees  will  attempt  to  fix  the 
liability  in  this  one.  It  will  be  seen  in  that  case  that  no  rela- 
tion of  lessor  and  lessee  existed. 

That  case  was  one  of  first  im:)re3aion  in  our  court.  Since 
its  decision  the  U.  S.  Circuit  Court  for  the  Eastern  Dis- 
trict of  Missouri,  Judge  Treat  presiding,  has  announced  a 
contrary  principle  in  a  similar  case.  M.  P.  R.  R.  Co.  v.  C.  & 
A.  R.  R.  Co.,  23  Am.  &  Eng.  R.  R.  Cases,  7 IS. 

It  is  identical  with  the  case  of  the-  P.  &  P.-  U.  Co.  v.  C,  R. 
I.  &  P.  Co.,  and  announces,  as  we  believe,  a  correct  principle, 
although  opposite  to  that  of  our  Supreme  Court;  but  inas- 
much as  the  C,  R.  I.  &  P.  Co.  had  no  interest  whatever,  as 
lessee  or  otherwise,  in  the  tracks  and  property  of  the  P.  & 
P.  U.  Co.,  we  do  not  think  that  the  principle  laid  down  by  our 
court,  if  a  correct  one,  is  at  all  applicable  to  the  present  case. 

In  St.  P.  &  S.  C.  R.  R.  Co.  v.  M.  &  St.  L.  R.  R.  Co.,  2G 
Minn.  243,  there  was  an  agreement  between  the  plaintiff  and 
defendant  companies,  between  whose  lines  of  road  there  was 
a  rail  connection  at  Merriam  Junction,  and  the  defendant 
received  from  plaintiff  at  the  junction  eight  of  its  cars, 
loaded  with  wheat,  for  transportation  and  delivery  to  con- 
signees at  Minneapolis,  a  point  on  defendant's  road.  By  the 
terms  of  said  agreement  the  defendant  was  required  to  haul 
the  cars  over  its  road,  having  exclusive  charge  and  control 
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thereof,  make  delivery  of  the  wheat,  and  .return  the  cars* 
either  loaded  or  empty,  to  the  plaintiff,  at  the  junction,  in  as 
good  condition  as  when  received,  ordinary  wear  and  tear  by 
use  excepted.  Both  parties  were  to  share  the  profits  of  the 
transportation  of  the  wheat  and  other  freight  so  carried, 
and  plaintiff  was  to  receive  from  defendant,  in  addition  to  its 
shares  of  such  profits,  a  stipulated  compensation  for  the  use 
of  its  cars,  and  while  being  so  used  by  the  defendant,  the  cars 
were  wholly  destroyed  by  fire  at  Minneapolis,  without  any 
fault  or  negligence  on  its  part,  amounting  to  more  than  ordi- 
nary wear  and  tear. 

The  court  held  that  the  defendant  was  not  liable  to  the 
plaintiff  for  such  loss,  either  as  a  common  carrier,  bailee  lor 
hire  or  otherwise. 

Mr.  IL  W.  Wki.ls,  for  appellee3. 

Our  statute,  act  1873,  Starr  &  C.  111.  Stat.,  p.  19f>l,  wa6  con- 
strued by  the  Supreme  Court  to  recognize  a  railroad  company 
a  common  carrier  of  railroad  cars.  P.  &  P.  U.  Ry.  Co.  v. 
C  R.  I.  &  P.  Ry.  Co.,  109  111.  136. 

We  insist  that  the  case  now  presented  is  in  all  its  essential 
features  like  the  case  of  P.  &  P.  U.  v.  C,  R.  I.  &  P.  Ry.  Co., 
109  111.  135. 

It  was  the  same  fire,  October  27th,  referred  to  in  thatVasc, 
that  destroyed  the  cars  sued  for  in  this  case.  The  only  dif- 
ference  in  facts  being,  that  in  that  case  the  defendant  was 
liable  to  return  the  empty  cars  to  the  plaintiff,  and  in  this 
case  it  was  bound  to  store  them  until  called  for. 

The  so-called  lease  was  simply  a  contract  by  which  defend- 
ant became  a  common  carrier  for  the  other  parties  to  the 
lease,  and  undertook  the  carriage  of  all  their  cars,  loaded  or 
empty,  upon  a  compensation  mentioned,  and  to  be  ascertained 
under  the  contract 

There  is  no  attempt  to  waive  or  evade  liability  as  a  common 
carrier  anywhere  in  the  contract.  Nor  is  there  any  disguise 
of  its  position,  as  such  carrier. 

The  defendant  accepted  these  cars  as  a  common  carrier,  and 
began  to  transport  them,  and  we  insist  for  appellees  that  such 


Second  District — May  Term,  1888.         89 

^— — —  I  ■■     ™^ ^^^^—  -  ■  »»■         »■.■■■-—  ■  ■  ■■-■■■■■  —     ■■  ■  —     —     — -■-  ■     ■  ■  ^ 

P.  &  P.  U.  Ry.  Co.  v.  U.  S.  Rolling  Stock  Co. 

responsibility  continued;  that  it  was  legally  liable  as  a  common 
carrier  until  the  transportation  was  completed.  Nor  can 
defendant  excuse  itself  from  the  performance  of  its  duty  as 
carrier  by  producing  this  lease  in  evidence,  to  the  receiver  of 
a  railroad  which  simply  delivered  these  cars  to  defendant  to 
be  transported. 

As  was  stated  in  the  opinion,  the  case  of  the  P.  &  P.  TJ- 
Ry.  v.  C.  R  I.  &  P.  Ry.,  supra,  was  in  that  court  a  case  of 
first  impression.  The  principles  governing  the  case,  however, 
were  well  established  and  have  never  been  questioned.  Mal- 
lory  v.  The  Tioga  R.  R.  Co.,  39  Barb.  191;  Hannibal  R.  R. 
Co.  v.  Swift,  12  Wall.  272;  Spears  v.  L.  S.  &M.  S.  R.  R.,  07 
Barb.  51S;  N.  J.  R.  R.  Co.  v.  Pa.  R.  R.  Co.,  3  Dutch.  100; 
V.  <fc  M.  R.  R.  Co.  v.  Fitchburg  R.  R,  14  Allen,  402. 

The  liability  of  a  common  carrier  continues  from  the  time 
the  carrier  accepts  the  goods  until  the  contract  of  transporta- 
tion is  completed  and  the  goods  delivered  in  a  warehouse. 

In  this  case  the  carrier  was  to  deliver  the  cars  on  its  track 
to  the  sugar  refinery,  there  to  be  unloaded,  then  was  to  store 
them  in  its  yards.  The  liability  as  carrier  continued  until  the 
cars  were  actnallv  stored.  Mohr  v.  C.  &  N.  W.  R.  R,  40 
Iowa,  579;  Leavenworth,  etc.,  v.  Morris,  16  Kan.  333;  C.  &  K. 
W.  Ry.  v.  Bensley,  69  111.  630. 

The  stoppage  of  the  cars  to  be  unloaded  was  not  a  storage 
of  the  cars,  but  merely  one  of  the  stages  of  transportation. 

It  is  one  of  the  inflexible  rules  of  law  that  a  carrier  can  not 
become  a  warehouseman  while  the  goods  are  in  transit.  Mc- 
Donald v.  Western  R.  R.,  34  K  Y.  497;  Oumut  v.  Ilenshaw, 
35  Yt.  605. 

These  cars  were  in  defendant's  custody  while  at  the  sugar 
refinery,  simply  awaiting  transportation.  R.  R.  Co.  v.  Mfg. 
Co.,  16  Wall.  318. 

This  action  is  brought  in  the  name  of  the  owner  of  the 
cars.  That  the  owners  were  the  proper  parties  has  been  held 
by  our  Supreme  Court  in  Merchants  Despatch  v.  Smith,  76 
IH.  5.42;   G.  W.  R  R.  v.  McComas,  33  111.  185. 

The  case  of  I.  C.  Ry.  v.  Schwartz,  13  111.  App.  490,  is  a 
leading  case  upon  this  question,  and  while  the  question  there 
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turned  upon  the  right  of  the  consignee  to  sue  under  the  con- 
tract, the  reasoning  of  the  court  states  the  right  in  such  cases 
as  largely  hinging  upon  ownership  of  the  goods  transported. 

See  also  Stone  v.  Wabash,  etc.,  9  111.  App.  48. 

i 

Per  Curiam.  We  are  of  the  opinion  that  the  plea  of  the 
statute  of  limitations  should  prevail  as  to  car  No.  3043.  It 
will  be  seen  that  each  one  of  the  cars  mentioned  in  the  above 
agreement  was  delivered  to  the  appellant  to  be  switched  at 
different  dates,  hence  the  appellee,  if  it  has  a  cause  of  action, 
would  have  a  separate  one  for  each  car. 

In  the  first  declaration  filed  in  October,  18S4;  the  then 
plaintiffs  declared  for  the  loss  of  but  three  cars.  All  the  cars 
were  destroyed  by  fire  September  27,  1881.  The  amended 
declaration  was  filed  in  February,  1887,  in  which  the  charge 
for  the  loss  of  car  No.  3043  was  first  counted  on  as  claimed. 

This  it  will  be  seen  was  more  than  five  years  after  the  cause 
of  action  accrued,  and  was  barred  by  the  statute  of  limita- 
tions. The  fact  that  the  declaration  was  afterward  amended 
so  as  to  make  appellees  parties  plaintiff,  could  not  have  the 
effect  to  revive  the  claim  as  to  such  car*  already  barred.  To 
gain  the  claim  for  this  car  in  the  original  declaration  by  way 
of  amendment  would  be.no  different  in  point  of  law  than  to 
file  a  new  count  for  it.  It  was  entirely  omitted  from  the  dec- 
laration till  after  the  bar  had  taken  place.  It  can  in  no  way 
be  regarded  as  a  recounting  for  the  same  cause  of  action. 
This  point  seems  to  be  fully  settled  in  I.  C.  R.  It.  Co.  v.  Cobb> 
Christy  &  Co.,  64  111.  128. 

In  that  case  a  new  count  was  filed  declaring  on  a  cause  of 
action  for  loss  of  oats,  not  embraced  in  the  original  declara- 
tion and  after  the  lapse  of  the  statute,  and  it  was  held  to  be 
within  the  statute.  The  plea  was  good  as  against  so  much  of 
the  count  as  was  barred,  and  the  fact  that  it  set  up  a  bar  to 
all  would  not  interfere  to  make  it  bad  as  to  the  portion  barred- 

We  are  of  the  opinion  that  the  appellee  was  a  proper 
party  to  bring  the  suit.  Merchants  Despatch  v.  Smith,  76  111- 
542;"  G.  W.  R.  R.  Co.  v.  McComas,  33  111.  1S5.  That  as  to  a 
shipper  of  cars  over  appellant's  road  we  must  hold  it  to  stand 
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in  the  relation  of  a  common  carrier,  .as  was  fully  decided   in 
P.  &  P.  U.  Ry.  Co.  v.  C,  R  I.  &  P.  Ry.  Co.,  109  111.  136. 

The  appellee  was  the  owner  of  the  cars  destroyed  by  tire, 
and  was  in  no  way  bound  by  the  contract  between  the  rail- 
ways, who  were  lessees  of  appellant,  and  the  appellant,  even 
if  their  contract  relieved  the  appellant  as  to  them,  from  the 
obligations  of  a  common  carrier,  a  point  we  do  not  now  de- 
cide. The  appellant  was  in  the  general  business  of  switching 
cars  for  all  railroads  which  would  furnish  it  business.  What- 
ever may  have  been  decided  in  the  United  States  District 
Court  in  Missouri,  or  in  any  other  courts  different,  if  different 
from  the  rule  announced  in  the  above  cited  cause  reported  in 
109  111.  136  above,  could  have  no  binding  effect  in  this  court, 
as  we  are  bound  by  the  decisions  of  the  Supremo  Court  of 
this  State ;  so  we  will  not  stop  to  consider  the  cases  cited  by 
counsel  for  the  appellant  on  that  subject. 

For  the   reason   above   given   the  judgment  of  the   court- 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


C.  Aultman  &  Co, 

v. 

Otto  Weber. 

Sales — Warranty  —  Breach  —  Action  on  JS'ote  —  Evidence  —  Damages — 
Instructions. 

1.  In  an  action  broughfby  the  payee  on  a  note  jfiven  in  payment  for  a 
machine,  where  a  warranty  that  the  machine  would  do  as  s?ood  work  as  any 
in  the  market,  and  its  breach,  have  been  established,  the  defendant  may 
introduce  evidence  to  show  the  difference  between  the  value  of  the  machine 
at  the  time  cf  such  breach,  and  what  it  would  have  been  worth  had  the 
warranty  been  true,  and  have  such  sum  deducted  from  the  amount  of  the 
note. 

2.  Where  there  is  an  express  warranty,  the  question  of  an  implied  war- 
ranty does  not  arise. 

3.  Where  the  defendant  relies  on  an  express  warranty  and  state* 
language  used  by  the  plaintiff  sufficient  to  create  such  warranty,  his  evi- 
dence is  not  met  by  a  simple  denial  of  the  warranty. 
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4.  It  is  sufficient  if  a  series  of  instructions  properly  presents  the  law 
of  the  case,  though  one  of  the  series,  if  disconnected,  might  be  in  itself 
objectionable. 

5.  In  the  case  presented  the  evidence  supports  the  verdict  for  the  defend- 
ant, and  there  was  no  error  in  the  admission  of  evidence. 

[Opinion  filed  December  8,  1888.] 

In  error  to  the  Circuit  Court  of  Putnam  County;  the  Hon- 
S.  S.  Page,  Judge,  presiding. 

Messrs.  William  H.  Casson  and  Edwards  &  Evans,  for 
plaintiff  in  error. 

Messrs.  Frank  "Whiting  and  Barnes  &  Barnes,  for  appel" 
lee. 

.  Ofton,  J.  This  suit  was  brought  on  a  note  given  by 
defendant  Weber  to  the  plaintiff,  for  a  low-down  Buckeye 
binder. 

It  was  commenced  before  a  justice  of  the  peace,  and  judg- 
ment was  rendered  for  tiie  plaintiff;  defendant  took  an  appeal 
to  the  Circuit  Court  of  Putnam  County,  where  a  trial  was  had 
and  judgment  was  obtained  in  favor  of  defendant,  to  reverse 
which  the  case  is  brought  to  this  court. 

The  machine  was  sold  to  the  defendant  by  an  agent  of  the 
plaintiff,  David  Moore,  in  the  summer  of  1883,  for  the  sum 
of  $230,  for  which  defendant  gave  his  note  to  the  plaintiff, 
due  some  time  thereafter.  The  defendant  had  paid  and  caused 
to  be  indorsed  upon  said  note  §18.40,  September,  1884,  and 
§125  on  the  5th  day  of  May,  1885,  and  before  this  suit  was 
commenced.  ' 

It  is  claimed  by  the  defendant  that  the  agent,  Moore,  at  the 
time  of  the  sale  of  the  machine  to  the  defendant,  warranted 
it  "to  do  good  work,"  " as  good  as  any  other  machine  in  the 
market;"  that  it  was  not  as  warranted,  and  that  the  dam- 
ages thereby  occasioned  to  defendant  should  be  deducted  from 
the  amount  due  on  said  note. 

The  plaintiff  denies  the  warranty  and  the  resulting  damages, 
as  claimed. 

The  errors  complained  of  are : 
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1st.  That  in  the  trial  in  the  Circuit  Court  improper  evi- 
dence was  admitted  on  the  part  of  the  defendant. 

2d.  That  the  court  erred  in  giving  defendant's  fourth 
instruction  to  the  jury. 

3d.     That  the  verdict  is  against  the  weight  of  the  evidence. 

First,  If  a  warranty  and  its  breach  were  established  by  the 
evidence,  and  the  jury  so  found  by  their  verdict,  the  defend- 
ant had  the  right,  on  the  question  of  damages,  to  show  by  the 
evidence,  and  the  jury  therefrom  find,  the  difference  in  the 
value  of  the  machine  at  the  time  the  warranty  was  broken, 
and  what  the  machine  would  have  been  worth  had  the  war- 
ranty been  true,  and  have  that  6um  deducted  from  the  amount 
due  upon  the  note. 

Defendant  had  the  right  to  keep  the  machine  and  rely  upon 
the  warranty,  and  .in  so  doing  he  could  not,  on  showing  a 
breach  of  the  warranty,  be  compelled  to  pay  for  the  machine 
more  than  it  was  worth  in  its  then  imperfect  state  or  condition, 
if  the  warranty  and  the  breach  were  proven.  Tending  to 
establish  such  facts  on  the  trial,  defendant  was  asked,  as  a  wit- 
ness: "Was  that  machine  worth  more  or  less,  as  it  was,  than 
it  would  have  been  if  it  had  been  as  represented?"  The  wit- 
ness answered,  "Less.'' 

Chris.  Hartman,  a  witness  called  by  the  defendant,  was 
asked,  "  What  was  that  machine  worth  ?  "  He  answered : 
"  The  way  it  worked  then,  in  1881,  it  was  not  worth  any- 
thing." 

This  witness  further,  testified:  "Other  machines  were 
working  there  in  the  same  rye.  The  Piano  was  there.  It 
was  one  of  the  machines  then  in  the  market.  The  Piano, 
after  it  started  fairly,  cut  it  down  without  trouVe;  the  other 
(machine  in  question)  had  more  trouble  in  getting  it  down." 
To  which  questions  objections  were  made,  overruled  and  ex- 
ception taken,  and  plaintiff  moved  the  court  to  strike  out  the 
answers  of  the  said  witnesses  to  the  questions  stated,  which 
was  refused  and  exceptions  were  taken.  This,  in  substance, 
constitutes  the  alleged  improper  evidence  of  which  complaint 
is  made  in  the  first  assignment  of  errors.  We  do  not  per- 
ceive any  substantial  error  in  the  ruling  of  the  court  below 
upon  that  point 
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It  is  c^imod,  however,  that  the  trial  court  erred  in  allow- 
ing a  comparison  by  the  machine  in  question  with  the  Piano 
machine,  for  the  reason  that  the  warranty  only  applied  to  the 
machine  then  (in  1883)  in  use,  and  that  the  Piano  machine 
was  not  then  in  the  market  in  use. 

It  is  a  sufficient  answer  to  this  to  6ay  that  there  is  no  evi- 
dence in  this  record  to  show  that  the  Piano  machine  was  not 
in  the  market  or  in  use  in  1883,  and  there  is  some  evidence 
tending  to  show  that  it  was  then  in  the  market. 

We  are  unable  te  see  how  the  plaintiff  could  be  prejudiced 
by  the  admission  of  the  testimony  complained  of;  certainly  it 
was  pertinent  to  the  issue,  nor  do  we  think  the  evidence  was 
a  substantial  invasion  of  the  province  of  the  jury  on  the  ques- 
tions involved. 

Second.  Did  the  court  err  in  giving  the  .fourth  instruction 
to  the  jury  for  the  defendant,  viz.: 

"A  person  who  buys,  without  any  special  warranty,  a  ma- 
chine from  the  manufacturer,  who  makes  and  sells  it  for  a  \  ar- 
ticular use,  may  keep  the  machine,  even  if  it  is  not  reasonably 
suited  to  the  uses  for  which  it  was  manufactured  andsold,and 
for  which  he  purchased  it.  There  is  an  implied  warranty  in 
such  case  that  the  machine  is  reasonably  suited  for  the  purpose 
sold.  In  such  case  he  can  keep  the  machine,  and  when  sued 
for  the  price  of  it,  set  up  and  have  his  damages  allowed;  and 
in  such  case  his  damages  would  be  the  difference  in  the 
value  of  the  midline  when  the  implied  warranty  is  broken, 
from  what  the  value  would  have  beeij  had  the  machine  been 
reasonably  suited  to  perform  the  work  for  which  it  was  con- 
structed and  sold ;  but  if  there  was  an  express  warranty,  relied 
upon  by  defendant,  then  he  can  not  recover  upon  the  implied 
warranty,  but  must  recover,  if  at  all,  upon  the  express  war- 
ranty." 

The  subject  of  implied  warranties  on  sale  of  chattels  has 
perplexed  the  common  law  courts  for  many  years  and  has 
been  the  source  of  many  apparently  conflicting  decisions. 
We  are  not  called  upon  to  examine  the  cases  determined  upon 
that  question  in  the  case  at  bar,  for  the  reason  that  we  think 
the  jury  must  have  found  from  the   evidence,  as  they  were 
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certainly  warranted  in  finding,  that  there  was  an  express  war- 
ranty of  the  inaphine  in  question;  and  the  rule  of  damages  is 
not  variant  in  cases  of  express  from  that  of  implied  warran- 
ties. 

The  defendant's  evidence  was  that  the  agent  of  plaintiff  and 
himself  were  in  the  field  where  the  machine  was  being  used. 
The  agent  said  to  him:  "This  will  be  a  good  machine  for  you 
to  buy;  we  have  no  particular  price  fixed  upon  the  machine 
yet,  because  we  have  not  sold  any.  It  is  just  a  trial  machine, 
and  we  will  sell  yon  this  machine  at  the  iuxt  year's  terms." 
"  This  machine  is  not  a  perfect  machine,  but  we  will  give  you 
a  perfect  machine.  We  will  make  it  a  perfect  machine.  The 
machine  will  do  as  good  work  as  any  other  machine  in  the 
market."  The  'defendant  replied  that  he  would  buy  the 
machine  on  those  conditions,  and  did  so  purchase  it. 

The  agent,  Moore,  was  called  as  a  witness  by  the  plaintiff  to 
rebut  this.  He  denies  any  warranty — using  the  word  war- 
ranty— but  he  does  not  deny  using  the  language  quoted  abne. 
There  is  no  substantial  conflict  in  the  evidence  as  to  the 
language  used  at  the  time  of  sale.  The  defendant,  in  his  evi- 
dence, gives  it.  The  agent  does  not,  but  professes  to  state 
the  legal  effect  of  what  was  said.  That  the  language  used 
under  the  circumstances  in  CYidence,  relied  and  acted  upon  by 
the  defendant,  as  he  testifies  and  as  appears  by  the  subsequent 
facts  in  the  case,  constitute  an  express  warranty,  will  not  be 
disputed. 

That  all  the  parties  in  interest  understood  that  there  was  an 
express  wawanty  of  the  machine  in  question  that  it  should 
do  good  work,  or  be  made  to,  their  subsequent  conduct  affirms. 
That  the  machine  did  not  do  good  work  is  clearly  established. 

We  deem  it  useless  to  di?cuss  this  point  further;  conceding 
that  the  instruction  complained  of,  disconnected  from  the 
series  given,  might  be  objectionable,  that  alone  will  not  be 
cause  for  reversal.  It  is  sufficient  if  a  series  of  instructions 
properly  presents  the  law  of  the  case — as  we  think  is  done  in 
this  case — though  one  of  the  series,  when  disconnected,  might 
be  in  itself  objectionable. 

Third.  Is  the  verdict  against  the  weight  of  the  evidence? 
We  do  not  so  think. 
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AVe  are  satisfied  that  the  jury  were  justified  from  the  evi- 
dence in  finding  a  special  warranty  on  the  sale  of  the  machine; 
indeed,  we  do  not  well  sec  how  thev  could  have  found  othei" 
wise.  There  can  be  no  question  as  to  the  breach  of  the  war- 
ranty. No  one  protends  that  the  machine  ever  did  good  work- 
It  was  sold  with  warranty  for  $230.  The  evidence,  undisputed' 
was  that,  at  most,  $125  was  its  full  value.  The  defendant  had 
paid  and  plaintiff  had  indorsed  upon  the  note  $143.40.  Upon 
the  evidence  in  this  record  the  plaintiff  was  more  than  paid, 
and  the  jury  did  right  in  returning  their  verdict  for  the 
defendant. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment below  must  be  affirmed. 

Judgment  affirmed* 


The  American  Express  Company 

v. 
Otto  Wettsteix. 


Carriers— Express  Companies — "  C.  O.  D." — Failure  to  Deliver  or 
Notify  Consignor — Loss  by  Fire — Liability  of  Company. 

1.  An  express  company  receiving  a  package  for  transportation  •■  C.  0. 
D.'*  is  bound  to  transmit  it  to  its  destination,  tender  it  within  a  reasonable 
time  to  the  consignee  and  demand  payment;  and  in  cise  of  non-acceptance 
and  non-payment  it  is  the  duty  of  the  company  to  notify  the  consignor. 

2.  The  neglect  by  an  express  company  to  deliver  a  package  and  collect 
the  amount  required  thereon,  and  to  notify  the  consignor  of  such  failure,  for 
an  entire  week,  will  render  the  company  liable  as  to  the  consignor  in  case 
of  loss  by  tire. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Ogle  County;  tlie  Hon. 
Julius  S.  Grinnell,  Judge,  presiding. 

Messrs.  O'Bbikn  &  O'Brien,  for  appellant. 
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When  a  carrier  receives  goods  with  instructions  to  collect 
the  price  for  which  they  are  sold,  before  delivery,  and  carries 
them  to  their  destination,  upon  their  being  tendered  to  the 
consignee,  if  the  latter,  no  matter  for  what  reason,  defers  the 
payment  and  acceptance,  the  carrier  must  retain  them  a 
reasonable  time  to  enable  the  consignee  to  prepare  to  receive 
them,  and  if  he  does  not  he  will  be  liable  to  an  action  by  the 
consignee.  But  he  will  hold  the  goods  in  the  character  of 
warehouseman.  Hutchinson  on  Carriers,  §  392;  The  Great 
"Western  Ky.  Co.  v.  Crouch,  3  Hurl.  &  N.  183;  nor  is  the 
carrier  bound  to  offer  the  goods  more  than  once.  Starr  v. 
Crowley,  McClel.  &  Y.  129. 

Where  the  carrier  tenders  the  goods  to  the  consignee,  and 
he  refuses  to  receive  them,  or  where  they  are  refused  at  the 
consignee's  residence,  or  where  the  carrier  has  done  all  that 
the  law  requires  of  him  toward  accomplishing  a  delivery  and 
from  any  cause  fails  to  effect  it,  and  the  goods  are  of  necessity 
continued  in  his  possession,  he  from  that  time  becomes  respon- 
sible only  as  a  depositary  or  involuntary  bailee,  and  bound 
only  to  the  exercise  of  reasonable  care.  Heugh  v.  London 
and  Xorthwestern  Kailway  Company,  5  L.  Ii.  Exch.  51; 
Hutchinson  on  Carriers,  §  351,  356. 

A  formal  tender  is  not  required.  Young  v.  Smith,  3 
Dana,  91. 

The  consignee  may.  by  his  nets  and  conduct,  as  well  as  by 
formal  writing,  waive  a  complete  delivery.  Schouler  on 
Bailments,  §  508;  Moses  v.  Boston  and  Maine  R  R,  32  N. 
IL  523. 

Any  reasonable  arrangement  ^between  the  carrier  and  con- 
signee as  to  the  mode  of  delivery  will  be  binding  on  the  con- 
signor, and  the  carrier  exonerated.  2  Itedtield  on  Railways, 
page  90,  §  26. 

In  the  Adams  Express  Company  v.  McConnell,  27  Kan.  23S, 
it  is  said:  "  If  the  express  company  failed  to  notify  the  con- 
signee of  the  arrival  of  the  goods,  inasmuch  as  he  knew  of 
their  arrival,  and  refused  to  receive  them,  the  failure  did  not 
work  any  damage."  See  also  Flumer  v.  Buffalo,  etc.,  R  R 
Co.,  44  if.  Y.  510,  511. 
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When  there  is  a  delay  on  the  part  of  the  consignee  in  ac- 
cepting and  paying  for  the  goods,  or  an  absolute  refusal  to 
accept  them,  it  is  not,  as  the  jury  were  told  in  the  first  instruc- 
tion given  for  the  appellee,  the  duty  of  the  carrier,  as  a  mat- 
ter of  law,  to  notify  the  consignor,  in  order  that  the  carrier 
may  be  relieved  of  the  duty  of  a  common  carrier.  Kremer 
v.  Southern  Ex.  Co.,  6  Caldwell  (Tenn.),  356;  Hudson  v.  Bax- 
endale,  2  Hurl.  &  N.  575;  2  Redfield  on  Railways,  25,  40\ 
87,  90,  92;  Smith's  Lead.  Cas.  258  (Sth  Amer.  Ed.,  1885); 
Steamboat  Keystone  v.  Mories,  28  Mo.  243;  Fisk  v.  Newton, 
1  Den.  45;  Mayell  v.  Potter,  2  Johns.  Cas.  371;  Weed  v.  Bar- 
ney, 45  N.  Y.  347;  Marshall  v.  Amer.  Exp.  Co.,  7  Wis.  1; 
Fenner  v.  Buffalo,  etc.,  Ii.  E.  Co.,  44  K  Y.  510;  Xeal  v.  R 
R.  Co.,  8  Jones  (N.  C),  484;  Ostrander  v.  Brown,  15  Johns. 
39;  Angell  on  Carriers,  291,  295;  Witbeek  v.  Holland,  45  N.  Y. 
13;  F.anders  on  Shipping,  276;  Ileugh  v.  London,  etc.,  R.  R. 
Co.,  5  L.  R.  51;  Adams  Ex.  Co.  v.  McConuell,  27  Kan.  238; 
Wilson  v.  Royal  Exchange  Shipping  Co.,  24  Fed.  Rep.  815; 
Redfield  on  Carriers  and  Other  Bailees,  118,  302;  Schouler 
on  Bailments,  §£  500,  507,  note  2;  Adams  Ex.  Co.  v.  Darnel1, 
31  Ind.  22,  23;  Roth  v.  Buffalo,  etc.,  R.  R.  Co.,  34  X.  Y.  548; 
Young  v.  Smith,  3  Dana,  91;  Richardson  v  Goddard,  23  How- 
40;  Amer.  Ex.  Co.  v.  Hackett,  30  Ind.  252,  253. 

Messrs.  Hathaway  &  Baxter,  for  appellee. 

Upton,  J.  This  action  was  commenced  before  a  justice  of 
the  peace,  by  appellee  against  appellant  as  a  common  carrier, 
to  recover  the  value  of  a  package  of  goods  delivered  by  appel- 
lee to  the  appellant  at  Rocheile,  Illinois,  on  the  1st  of  July, 
1887,  to  be  forwarded  by  the  appellant  to  one  Mrs.  Sires,  at 
Hurley,  Wisconsin,  with  instructions  to  the  carrier  to  deliver 
the  same  upon  the  payment  of  the  sum  of  $80. 

The  package  was  a  box  about  two  feet  square,  and  con- 
tained three  dinner  castors,  four  or  five  pickle  castors,  four 
or  five  dozen  knives  and  forks,  and  was  addressed  "Mrs.  M.  A. 
Sires,  Hurley,  Wisconsin,  C.  O.  D.  880,"  on  outside  top  of 
the  box.  At  the  time  of  the  delivery  of  this  package  to  appel- 
lant, and  with  the  same,  was  delivered  a  bill,  specifying  each 
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article  contained  in  the  package,  in  an  open  envelope  left 
with  the  agent  of  appellant  at  llochelle  to  be  forwarded  with 
the  box. 

This  package,  so  received,  was  carried  by  appellant  as  con- 
signed, and  arrived  at  its  destination  (Hurley)  about  July  2, 
1^87,  no  notice  being  given  of  its  arrival  to  the  consignee, 
Mrs.  Sires,  until  July  4,  1887,  on  which  last  named  day  she 
requested  appellant's  agent  to  hold  the  goods  for  a  short  time 
until  her  hotel,  then  in  process  of  erection,  should  be  com- 
pleted. 

The  appellaut  made  no  demand  on  the  consignee  for  the 
payment  of  the  said  sum  of  §80  and  appellant  held  the  said 
package  at  the  request  of  Mrs.  Sires,  consignee,  without  notice 
to  appellee,  the  consignor,  until  the  9th  day  of  July  of  the 
same  year,  when  the  same  was  destroyed  by  fire,  while  in 
appellant's  possession. 

It  was  stipulated  among  other  things  on  the  trial  in  the 
court  below,  "that  the  appellant  was  not  in  any  manner  liable 
for  the  origin  of  the  tire,"  and  "  that  the  usual  time  for 
transmitting  a  letter  by  mail  from  Hurley,  Wisconsin,  to 
Rochelle,  Illinois,  was  not  longer  than  two  days,"  and  "  that 
the  appellant  did  not  notify  the  appellee  that  the  consignee 
had  neglected  to  take  and  pay  for  said  property  in  said  pack- 
age, on  notice  of  its  arrival,"  and  "that  the  value  of  the  prop- 
erty in  question  was  the  sum  of  $80." 

The  appellee  claims  that  appellant  was  guilty  of  such  negli- 
gence in  failing  to  demand  payment  of  Mrs.  Sires  of  the  6aid 
sum  of  $80,  and  in  neglecting  to  tender  the  goods  to  the  con- 
signee, Mrs.  Sires,  and  in  neglecting  to  notify  appellee  that 
the  goods  were  being  held  by  the  appellant  at  the  request  of 
said  consignee,  and  failing  to  notify  appellee  that  appellant  had 
not  delivered  the  same,  that  it  became  liable  to  appellee  for 
the  value  thereof,  $80. 

In  the  justice  court  a  judgment  was  .obtained  from  which 
an  appeal  was  taken  to  the  Circuit  Court  of  Ogle  County, 
where  the  cause  was  heard  by  a  jury  and  a  verdict  given  for 
appellee,  a  judgment  being  rendered  thereon.  The  case  is 
brought  to  this  court  on  appeal  to  reverse  that  judgment. 
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The  contention  is,  whether,  under  the  evidence  in  this  case, 
the  appellant  carrier  receiving  the  goods  C.  O.  D.  (which 
means,  as  6hown  by  the  evidence,  "collect  on  delivery"),  was 
bound  upon  the  arrival  thereof  at  the -place  of  destination  in 
apt  time,  to  tender  the  same  to  the  consignee,  demand  the 
amount  of  the  bill  accompanying  the  shipment,  and  in  case  of 
non-acceptance  or  non-payment,  to  notify  in  apt  time  the 
shipper  or  consignor? 

Great  industry  is  manifested  on  the  part  of  counsel  on  both 
sides  in  the  citations  made  of  adjudications  of  kindred  ques- 
tions in  England  and  the  courts  of  last  resort  in  the  several 
States  of  this  Union,  as  well  as  from  the  text-books  of  authors 
of  acknowledged  ability  and  accurateness,  but,  in  the  view  we 
take  of  this  case,  it  will  not  be  necessary  for  us  to  examine  to 
any  considerable  extent  the  authorities  cited. 

Whatever  may  be  the  rule  of  law  elsewhere,  we  regard  it 
as  settled  in  this  State,  so  far  as  the  questions  involved  in  the 
case  at  bar  are  concerned,  in  the  case  of  Am.  Merchants  Union 
Ex.  Co.  v.  Wolf,  79  Illinois,  430.  In  that  case  it  was  held 
that  an  express  company  is  not  only  required  as  a  common 
carrier  to  transport  the  goods  received  by  it  for  shipment  to 
the  place  of  destination  thereof,  but  the  further  duty  is 
enjoined  upon  it  to  deliver  the  goods  to  the  consignee  at  his 
place  of  residence  or  business,  and  when  directions  are  given  to 
that  effect  by  the  consignor,  it  becomes  the  further  duty  of  the 
express  company  to  collect  the  price  for  which  the  goods  were 
sold  by  the  consignor  to  the  consignee,  and  return  the  money 
to  the  consignor,  and  where  goods  transported  by  an  express 
company  are  tendered  by  it  to  the  consignee,  and  he  fails  to 
receive  and  pay  for  the  same,  it  is  the  duty  of  such  express 
company  to  notify  the  consignor  of  the  goods,  and  when  this 
is  done,  it  is  relieved  from  its  responsibility  as  a  common  car- 
rier, and  holds  the  goods  subject  to  the  order  of  the  consignor, 
but  not  before. 

In  that  case  it  is  further  held  that  an  express  company  can 
discharge  itself  from  responsibility  as  a  common  carrier  in  no 
other  way  than  by  an  actual  delivery  of  the  goods  to  the 
proper  person  at  his  residence  or  place  of   business,  except  by 
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showing  that  it  has  been  excused  from  so  doing,  or  prevented 
by  the  act  of  God  or  the  public  enemy.  If  we  do  not  wholly 
misapprehend  that  case  it  must  be  held  decisive  of  the  case  at 
bar. 

The  instructions  of  the  court  were  in  accord  with  the  rule 
established  in  the  case  above  referred  to,  and  we  think  that 
the  evidence  in  this  case  shows  such  misconduct  and  neglect 
of  duty  on  the  part  of  the  express  company  as  to  render  it 
]iable  in  this  action,  and  that  the  jury  properly  so  found. 

We  hold  the  law  to  be  that  the  liability  of  an  express  com- 
pany as  a  common  carrier,  at  least  in  this  State,  is  not  to  be 
measured  by  that  of  common  carriers  in  general.  The  doctrine 
applied  to  railways  and  transportation  companies  in  general,  is 
well  settled,  that  when  goods  arrive  at  their  destination,  if  the 
consignee  is  not  ready  to  receive  them,  it  is  the  right  of  such 
company  to  store  the  goods  in  a  safe  warehouse,  and  there  hold 
for  consignee  until  called  for,  and  that  ordinarily  no  notice 
is  required  to  be  given  of  the  arrival  of  the  goods  to  consignee 
or  consignor. 

But  this  doctrine,  and  more  of  a  kindred  character,  has  no 
application  to  the  duties  and  obligations  of  an  express  com- 
pany.    Baldwin  v.  The  American  Ex.  Co.,  23  111.  197. 

We  further  hold  that  in  the  case  at  bar  it  was  the  duty  of 
appellant,  upon  receipt  of  the  package  containing  the  goods  in 
question,  consigned  as  before  stated  and  marked  "  C.  O.  D.  $80," 
to  have  delivered  such  package  or  have  offered  to  deliver  the 
same  to  the  consignee  in  person  or  at  her  place  of  business, 
within  a  reasonable  time  after  receipt  thereof  at  the  place  of 
destination,  and  to  have  then  collected  the  amount  as  indicated, 
the  $80,  and  transmitted  the  same  to  the  consignor  at  Kochellc, 
111.,  or  have  offered  to  deliver  the  same  to  consignee  in  person 
or  at  her  place  of  business,  and  if  not  accepted  and  paid  for  in 
apt  time,  to  have  notified  consignor  of  that  fact,  and  held  the 
goods  subject  to  his  order,  and  that  the  holding  the  goods 
from  the  2d  or  3d  day  of  July,  1887,  to  the  9th  day  of  the 
same  month,  without  actual  delivery  or  offer  of  delivery,  and 
without  collecting  the  amount  ordered  to  be  collected,  and  in 
not  notifying  consignor  of  the  non-delivery  of  said  goods,  or 
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the  non-payment  of  the  charges  thereon,  or  of  the  refusal  of 
the  consignee  to  accept  and  pay  for  said  goods,  until  after  the 
9th  of  July,  when  the  tame  were  destroyed  by  fire,  was  such 
unreasonable  delay  and  negligence  on  the  part  of  appellant, 
as  to  render  it  liable  in  this  action  for  the  value  of  said  goods; 
and  finding  no  error  in  the  judgment  of  the  court  below,  the 
same  is  affirmed. 

Judgment  affirmed. 


Chicago  &  Alton  Railroad  Company 

v. 
Albert  Adler. 

Railroad" — Personal  Injury  at  Street  Crossing — Action  for  Damages — 
Dangerous  Rate  of  Speed — Contributory  Negligence — Instructions — Dam- 
ages— Whether  Excessive. 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for  caus- 
ing the  death  of  plaintiff's  intestate,  it  is  held:  That  the  court  properly 
declined  to  instruct  the  jury  to  find  for  the  defendant;  and  that  the  ques- 
tions whether  the  deceased  was  in  the  exercise  of  reasonable  care  and 
whether  the  defendant  was  guilty  of  negligence,  were  for  the  jury. 

2.  The  question  of  damages  rests  in  the  sound  discretion  of  the  jury. 
In  the  case  presented  a  verdict  for  82,400  for  causing  the  death  of  a  healthy, 
industrious  man,  twenty-one  years  of  age,  is  sustained. 

3.  It  is  proper  to  refuse  instructions  which  undertake  to  state  what  acts 
done  or  omitted  on  the  part  6f  the  deceased  would  constitute  such  negli- 
gence as  to  defeat  a  recovery. 

4.  Persons  using  the  streets  in  a  city  have  the  right  to  assume  that  rail- 
way trains  passing  over  the  crossings  will  be  run  with  great  caution  and 
with  due  regard  for  their  rights. 

[Opinion  filed  December  8,  188S.] 

Appeal  from  the  Circuit  Court  of.  Will  County;  the  Hon. 
George  W.  Stipp,  Judge,  presiding. 

Messrs.  Brown  &  Kirby,  for  appellant. 
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It  is  respectfully  submitted  that  in  this  case  there  was  no 
evidence  whatever  of  the  exercise  of  ordinary  care  to  avoid 
injury  upon  the  part  of  the  deceased.  There  is  no  fact  or 
circumstance  from  which  the  jnry  could  infer  the  existence 
and  use  of  ordinary  care.  On  the  contrary,  the  evidence 
shows  that  he  was  grossly  negligent  It  is  essential  in  these 
cases  for  the  plaintiff  to  prove  that  he  was  in  the  exercise  of 
ordinary  care  to  avoid  injury,  and  the  absence  of  such  proof, 
or  facts  from  which  it  could  be  inferred  by  the  jnry,  is  fatal 
to  the  cause  of  the  plaintiff,  upon  whom  the  burden  of  proof 
rests  as  to  that  fact.     C.  &  I.  Co.  v.  Martin.  115  III.  370-3. 

In  cases  where  danger  is  reasonab'y  to  hi  apprehended, 
proof  of  positive  or  special  care  must  be  made.  C,  B.  &  Q. 
K  R.  Co.  v.  Olson,  12  111.  App.  245. 

uOn  approaching  a  railroad  a  traveler  must  use  his  eyes  and 
ears,  and  must  avoid  danger  if  he  can,  notwithstanding  the 
negligence  of  the  company."  Henze  v.  St.  L.,  K.  C.  &  N.  R. 
R.  Co.,  71  Mo.  636;  Purl  v.  St.  L.,  K.  C.  &  N.  R.  R.  Co.,  72 
Mo.  168;  Pa.  Co.  v.  Ruddell,  100  111,  t03;  C.  &  N.  W.  R.  R. 
Co.  v.  Hatch,  79  111.  137. 

Neglect  to  sound  a  whistle  or  ring  a  bell  is  not  such  neglect 
as  will  authorize  a  recovery  of  itself,  but  it  must  be  shown  by 
the  evidence  that  the  injury  was  the  result  of  such  negligence. 
I.  &r  St.  L.  R.  R.  Co.  v.  Blackmail,  63  111.  117;  C,  B.  ife  Q. 
R  R.  Co.  v.  Van  Patten,  64  111.  510;  I.  C.  R.  R.  Co.  v.  Ben- 
ton, 69  111.  74;  C,  B.  &  Q.  R.  R.  Co.  v.  Notzki,  Q6  111.  455. 

The  conclusion  from  all  the  cases  is,  that  if  one  goes  upon 
a  track  without  taking  the  necessary  precautions  to  ascertain 
whether  there  is  an  approaching  train  or  not,  he  is  guilty  of 
gross  negligence  and  ho  can  not  recover.  N.  P.  R.  Co.  v. 
Ileiieman,  49  Pa.  St  60-64;  P.  R.  Co.  v.  Beale,  73  Pa.  St. 
504;  Rorer  on  Railroads,  Vol..  1,  Ch.  17,  Sec.  7,  p.  535. 

The  burden  of  proof  in  this  case  rested  upon  the  plaintiff  to 
prove,  not  only  that  defendant  omitted  to  sound  a  whistle  or 
ring  a  bell,  but  also  to  show  that  he  was  in  the  exercise  of 
care  and  diligence  at  the  time  of  the  accident.  C,  B.  &  Q- 
R.  R.  Co.  v.  Damercll,  81  111.  454,  and  cases  there  cited 

We  maintain  that  all  the  surroundings  put  upon  Beuck   the 
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duty  of  exercising  a  positive  or  special  care  to  avoid  the  dan- 
ger which  he  knew  would  attend  the  crossing  of  these  railroad 
tracks,  and  a  mere  negative  condition  of  going  on  the  tracks 
without  looking  or  listening  would  not  put  him  in  the  position 
of  exercising  ordinary  care.  Such  is  the  law  as  laid  down  by 
this  honorable  court  in  a  well  considered  case.  C,  B.  &  Q. 
E.  E.  Co.  v.  Olson,  12  111.  App.  245;  C,  B.  &  Q.  E.  R  Co- 
v.  Dougherty,  12  111.  App.  1S1;  XL  Ey.  &  T.  Co.  v.  Kallaher, 
12  111.  App.  400. 

Messrs.  Haley  &  O'Donnell,  for  appellee. 

Whether  or  not  a  party  is  guilty  of  negligence  in  not  look- 
ing out  for  an  approaching  train  is  a  question  of  fact  for  the 
jury,  and  where  there  is  evidence  tending  to  establish  the  facts 
relied  on  for  a  recovery,  the  verdict  must  stand.  The  ques- 
tion of  negligence  is  a  question  of  fact  for  the  jury.  L.,  S.  & 
M.  S.  Ey.  v.  O'Connor,  1}5  111.  254;  C.  &  A.  Rj.  Co.  v. 
Carey,  115  III.  115. 

Where  there  is  evidence  tending  to  show  that  a  crossing  is 
of  a  dangerous  character  in  a  populous  place,  and  that  the  in- 
jury was  caused  by  the  rapid  running  of  a  train  there,  a  verdict 
for  plaintiff  will  not  be  disturbed.  C,  B.  &  Q.  E.  R  v.  Payne, 
59  111.  534. 

The  persons  in  charge  of  a  train  are  presumed  to  be  cogni- 
zant of  the  character  of  a  crossing  and  that  persons  are  liable 
at  all  times  to  be  in  the  act  of  passing.  I.  &  St.  L.  E.  E.  v- 
Stables,  62  111.  313. 

Where  a  railroad  company  is  not  restricted  by  law  to  any 
rate  of  speed,  unusual  speed  at  crossings,  where  men  or  animals 
are  generally  exposed  to  danger,  may  be  considered  with  other 
matters — as  a  failure  to  give  signals,  etc. — to  determine  the 
want  of  proper  care.     Thompson  on  Neg.,  Vol.  2,  p.  418,  n.  9- 

A  railroad  company  should  not  permit  obstructions  upon  its 
right  of  way,  near  a  crossing,  which  will  prevent  the  public 
from  observing  the  approach  of  trains.  E.  E.  1.  &  St.  L.  E. 
R  Co.  v.  Hilmer,  72  111.  235. 

There  is  no  precise  rule  as  to  the  duties  which  railway  com- 
panies owe  to  strangers  crossing  their  lines  of  travel,  except 
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where  the  same  is  prescribed  by  statute.  What  will  constitute 
reasonable  care  depends  on  the  circumstances.  A  greater 
degree  of  care  is  required  at  street  crossings  in  populous  cities 
than  at  the  crossing  of  a  country  road.  Thompson  on  Neg., 
Vol.  2,  p.  417. 

C.  B.  Smith,  J.  This  is  an  action  in  case,  brought  by  Al- 
bert Adler,  administrator  of  William  Bcuck,  deceased,  against 
The  Chicago  and  Alton  Kail  road  Company,  charging  that  it, 
negligently  caused  the  death  of  Beuck.  The  undisputed  facts 
as  disclosed  in  this  record  are  these:  In  the  city  of  Joliet, 
where  the  accident  occurred,  there  are  two  streets  crossing 
each  other.  Fourth  avenue  runs  east  and  west.  Eastern 
avenue  runs  northeast  and  southwest  and  crosses  Fourth 
avenue  at  an  angle.  At  the  crossing  of  these  two  avenues  the 
Chicago  and  Alton  railroad  track  also  crosses,  running  nearly 
in  a  north  and  south  direction.  At  this  crossing  there  are 
three  railroad  tracks.  On  the  north  and  south  sides  of  Fourth 
avenue  and  on  the  east  side  of  Eastern  avenue  are  two 
warehouses,  one  on  each  side  of  Fourth  avenue,  and  coming 
close  up  to  the  line  of  Eastern  avenue.  There  is  also  a  scale- 
house  on  the  north  side  of  Fourth  avenue  between  the  rail- 
road tracks  and  the  warehouse,  and  a  little  northeast  of  the 
warehouse  there  was  a  residence.  Both  these  streets  were 
much  used  by  the  public,  being  within  the  corporate  limits  of 
the  city  of  Joliet.  The  railroad  also  seems  to  have  used  this 
point  for  two  or  more  side-tracks  or  switches.  On  the  day 
of  the  accident  Barnum's  show  was  exhibiting  in  Joliet 
only  a  short  distance  from  the  junction  of  these  streets, 
and.  a  large  number  of  people  were  using  the  streets. 
What  was  known  as  the  Denver  train  on  defendant's  road 
going  south  was  due  about  two  o'clock  in  the  afternoon.  The 
deceased,  Beuck,  about  that  time  was  driving  a  single  horse 
and  buggy  westward  on  Fourth  avenue  on  a  gentle  trot,  and 
just  as  he  came  on  the  crossing  of  the  railroad  track  he  was 
struck  by  the  locomotive  drawing  the  Denver  passenger  train 
and  instantly  killed.  The  declaration  charges  the  defendant 
with  having  negligently  caused  his  death  while  the  deceased 
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was  in  the  exercise  of  reasonable  care.     The  general  issue  was 
pleaded.     A  trial  resulted  in  a  verdict  for  plaintiff  of  $'2,400. 
A  motion  for  a  now  trial  by  the  defendant  was  overruled  and 
judgment  rendered  on  the  verdict.     Appellant  brings  the  case 
here  on  appeal  for  review  and  assigns  the  usual  errors.     The 
important  and  material  question  involved  is,  whether   the  de- 
fendant was  guilty  of  such  a  degree  of  negligence  in  running 
its  train  as  to  make  it  liable  for  the  death  of  Beuck.     The 
appellant  insists,  first,  that  defendant  was  not  guilty  of  negli- 
gence in  running  its  train  on  that  day,  and  secondly*  that  if  its 
negligence  be  proven  or  admitted,  then  it  is  excused  by  the 
negligence  of  the  deceased,  which  it  alleges  was  equal  to  or 
greater  than  that  of  defendant     We  have  given  above  the 
situation  of  the  streets  and  the  railroad  track  at  the  point 
where  the  accident  occurred   as  conceded  by  both  parties. 
There  were  some  controverted  questions  involved  on  the  trial 
of  the  case,  which  went  to  affect  the  question  of  negligence  of 
both  parties.     Several  witnesses  swear  for  the  plaintiff'on  the 
trial  that  the  railroad  company  had  left  standing  on  one  of  its 
side  tracks?,  east  of  the  passenger  track,  a  number  of  the  box 
cars  belonging  to  Barnum's  "show  train,"  and  that  they  came 
so  close  up  to  the  north  line  of  Fourth  avenue,  and  lay  there 
northward  for  some  distance  along  the  line  of  the  passenger 
track,  that  the  line  of  vision  was  so  obstructed  that  the  deceased, 
going  westward  on  Fourth  avenue,  could  not  see  the  approach- 
ing train  coming  from  the  north  until  he  was  almost  on  the 
track.     These  cars  lay  westward  from  the  warehouse  and  scale- 
house  and  were  additional  obstructions  to  any  one  seeing  to 
the  north,  who  was  approaching  the  track  from  the  east. 
Some  of   plaintiff's  witnesses  also  swear  positively  that  no 
flagman  was  at  the  crossing  to  give  warning  of  the  approach 
of   the  train.     On  the   part  of   the  defendant  a  number  of 
witnesses  swore  that  there  were  no  cars  standing  on  the  track 
to- obstruct  the  view,  and  that  there  was  a  flagman  standing  in 
the  middle  of  the  crossing  waving  his  flag  at  the  deceased 
and  trying  to  stop  him,  but  that  he  neither  looked  for  the  cars 
nor  saw  the  flagman,  but  drove  straight  on  the  track  after 
some  .person  had  called  to  him  to  stop.     The  proof  is  also  that 
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the  train  was  running  at  the  time  at  a  rate  of  speed  from  fif- 
teen to  twenty  miles  an  hour.  Neither  the  engineer  nor  the 
fireman  denies  this  rate  of  speed.  Several  of  plaintiffs  wit- 
nesses swear  they  heard  no  bell  ringing  and  heard  no  whistle. 
This  is  contradicted  by  the  fireman  on  the  train  as  well  as  by 
other  witnesses,  who  say  they  heard  the  bell.  After  a  care- 
ful examination  of  the  evidence  we  can  not  say  that  the  jury 
were  not  justified  in  finding  the  defendant  guilty  of  negligence 
in  running  its  train  at  that  rate  of  speed  in  a  populous  city 
and  especially  at  a  public  street  crossing,  and  within  a  short 
distance  of  the  "Greatest  6how  on  earth."  The  fast  and 
dangerous  speed  of  the  train  is  one  of  the  acts  of  negligence 
charged  in  the  declaration.  Whether  that  rate  of  6peed  was 
proven  and  was  dangerous  and  reckless  running  in  a  city  and 
at  a  public  crossing,  cither  with  or  without  a  flagman  there, 
was  a  question  of  fact  for  the  jury,  and  unless  we  can  clearly 
see  from  the  evidence  that  they  have  found  erroneously,  or 
been  governed  by  prejudice  or  passion,  we  are  not  warranted 
in  setting  aside  their  finding  under  the  uniform  ruling  of  this 
and  the  Supreme  Court.  So,  also,  wasthe  alleged  negligence 
of  the  deceased  at  the  time  of  his  death  a  question  of  fact  for 
the  jury,  and  we  6ee  no  sufficient  reason  to  interfere  with  their 
finding  upon  the  evidence  in  the  record.  He  was  driving  in 
a  top  buggy,  going  west,  with  the  warehouse  and  weighing 
house  on  the  north  of  him,  and  if  plaintiff's  witnesses  are  cor- 
rect, alsb  a  line  of  Baruum's  cars  lay  in  a  position  to  prevent 
him  seeing  the  train  approach  from  the  north.  One  witness 
who  was  driving  in  the  same  direction  and'  who  had  almost 
reached  the  track,  swears  that  he  neither  heard  nor  saw  the 
train  until  it  came  plunging  on  the  crossing  from  behind  the 
line  of  Barnum's  cars,  and  was  immediately  upon  the  deceased. 
The  degree  of  care  to  be  exercised  by  persons  using  streets 
Und  public  highways  as  well  as  railways  using  the  crossings 
depends  very  much  on  the  situation  and  surroundings  of  both. 
While  it  is  always  and  under  all  circumstances  the  duty  of 
both  to  use  reasonable  care,  still,  reasonable  care  in  one  situa- 
tion might  not  be  reasonable  care  in  another.  Thus  a  rate  of 
speed  for  a  train  in  crossing  a  public  highway  in  the  country, 
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which  would  there  be  reasonable,  might  be  dangerous  and 
reckless  in  a  city  or  town.  Persons  using  streets  in  a  city 
have  a  right  to  suppose  that  railway  trains  passing  over  the 
crossings  will  be  run  with  great  caution  and  with  due  regard 
to  the  rights  of  people  going  on  the  streets.  The  I.  &  St  L. 
Ky.  Co.  v.  Stables,  62  111.  313;  R  R  I.  &  St.  L.  Ky.  Co.  v.  Hill- 
man,  72  111.  235.  It  is  also  the  duty  of  railroad  companies  to 
keep  the  crossings  and  the  approaches  to  them  reasonably  clear 
from  incumbrances  that  hinder  the  public  from  seeing  the 
approach  of  trains. 

Complaint  is  made  that  the  court  erred  in  not  directing  the 
jury  to  find  for  the  defendant.  There  was  no  error  in  this. 
Under  the  state  of  the  evidence  in  this  case,  such  an  instruc- 
tion to  the  jury  would  have  been  manifestly  wrong.  The 
court  6hou!d  never  take  the  case  from  the  jury  unless  it  is  „ 
clearly  satisfied  that  a  verdict  could  not  stand,  and  where  there 
is  substantially  nothing  for  the  jury  to  try.  This  question 
came  before  the  Supreme  Court  in  C,  B.  &  Q.  E.  R  Co.  v- 
Payne,  59  111.  534,  upon  a  state  of  facts  very  similar  to  those 
disclosed  in  this  record.  In  that  case  Payne  was  killed  at  a  , 
public  highway  crossing  in  the  country,  much  used  by  public 
travel,  and  from  its  situation  made  a  dangerous  crossing- 
The  court  was  then  asked  to  instruct  the  jury  to  find  for  the 
defendant,  but  the  court  refused  so  to  do.  In  that  case  the 
road  crossing  was  two  miles  from  a  populous  city,  and  the 
ruling  of  the  court  was  held  correct. 

The  second  and  third  instructions  asked  by  the  defendant 
are  substantially  alike,  and  were  both  properly  refused  by  the 
court.  They  both  distinctly  declare  what  acts  done  or  omitted 
on  the  part  of  the  deceased  would  constitute  such  negligence 
as  to  defeat  a  recovery.  What  acts  done  or  omitted  will  con- 
stitute negligence  is  a  question  of  fact  for  the  jury  to  decide, 
and  not  for  the  court,  upon  the  trial.  Those  two  instructions 
asked  the  court  to  usurp  the  province  of  the  jury.  Wabash 
R  R  Co.  v.  Elliott,  98  111.  481. 

Complaint  is  .made  that  the*  court  modified  another  of 
defendant's  instructions  (not  numbered)  before  giving  it.  The 
modification  simply  submitted  to  the  jury  to  say  whether  the 
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supposed  facts  in  the  body  of  the  instructions,  if  true,  amounted 
to  acts  of  negligence  on  the  part  of  the  deceased.  In  this 
there  was  no  error. 

Complaint  is  also  made  that  the  court  erred  in  giving  plaint- 
iff's instructions.  But  five  instructions  were  asked  by  the 
plaintiff.  We  find  no  error  in  any  of  them;  they  lay  down  the 
simplest  and  plainest  maxims  of  the  law  governing  the  case 
and  we  think  are  free  from,  the  criticisms  made  upon  them. 
We  find  no  error  committed  against  the  defendant  in  the  in- 
structions. Indeed,  the  instructions  given  for  the  defendant 
are  very  elaborate,  (twenty-one  in  number,)  and  lay  down  the 
law  as  clearly  and  forcibly  in  favor  of  the  defendant  as  it  was 
possible  for  the  learned  counsel  to  prepare  and  write. 

It  is  lastly  urged  that  the  court  oXight  to  have  granted  a 
new  trial  because  the  damages  are  excessive.  The  deceased 
was  a  young  man  about  twenty -two  years  of  age  and  was  a 
butcher.  The  evidences  shows  that  he  was  an  active  and  indus- 
trious young  man  ;  that  he  worked  for  Adler  from  the  time 
he  was  twelve  or  fourteen  years  old,  and  that  he  gave  all  his 
earnings  to  his  mother.  Adler  swears  that  his  mother  was  at 
one  time  indebted  to  him  in  the  sum  of  $±00  and  that  this 
young  man  and  his  brother  paid  it  all  off  for  their  mother. 
There  is  no  standard  by  which  to  measure  the  damages  in 
cases  of  this  kind  except  the  sound  judgment  and  discretion  of 
the  jury  and  the  character  and  habits  of  the  deceased  as  dis- 
closed from  the  evidence.  The  damages  can  only  be  com- 
pensatory for  pecuniary  loss.  In  the  City  of  Chicago  v. 
Major,  18  111.  3±9,  a  verdict  for  $800  was  sustained  for  the 
death  of  a  four  year  old  child.  In  C.  &  A.  R.  R.  Co.  v. 
May,  108  III.  288,  a  judgment  was  recovered  by  the  widow  of 
the  deceased,  who  was  a  laborer,  for  $3,250,  and  was  sustained 
on  appeal.  We  do  not  think  the  verdict  in  this  case  was 
excessive  under  the  evidence. 

Perceiving  no  error  in  this  record  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Railroads — Embankment — Overflow  of  Plaintiff* 8  Lands — Variance. 

1.  The  owner  of  land,  overflowed  because  of  the  existence  of  a  railroad 
embankment,  can  not  maintain  an  action  against  the  railroad  company  for 
damages  unless  the  embankment  has  been  created  or  changed  so  as  to  in- 
crease the  damage  to  his  land  since  he  became  the  owner  thereof. 

2.  Where  the  declaration  claims  damages  for  obstructing  a  watercourse, 
and  the  evidence  does  not  establish  the  existence  of  such  watercourse,  the 
variance  is  sufficient  ground  for  reversal.        * 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon- 
Dorranck  Dibell,  Judge,  presiding. 

Messrs.  Brown  &  Kirby,  for  appellant. 

Messrs.  IIaley  &  Donnell,  for  appellee. 

C.  B.  Smith,  J.  The  declaration  in  this  case  contains  four 
counts.  The  first  charges  appellant  with  maintaining  an  em- 
bankment across  plaintiff's  premises,  and  damming  a  water- 
course which  flowed  across  plaintiff's  land,  and  thereby 
tin  owing  the  water  back  and  destroying  the  crops  and  grass- 

The  second  count  alleges  that  on  January  1, 1881,  there  was 
a  watercourse  across  plaintiff's  premises,  through  which  ran 
surface  water  on  said  premises,  and  that  defendant  and  others 
erected  an  embankment  between  plaintiff's  premises  and  the 
adjoining  land,  in  such  negligent  manner  as  to  prevent  the 
water  collecting  on  plaintiff's  land  from  flowing  through 
said  watercourse,  and  that  defendant  operated  the  railroad 
and  maintained  the  embankment  until  the  commencement  of 
the  suit,  and  thereby  the  wraters  were  thrown  back  on  plaint- 
iff's premises,  to  his  damage,  etc. 
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The  third  and  fourth  counts  are  substantially  the  same  as 
the  first  and  second,  botli  alleging  that  a  watercourse  existed 
on  plaintiff's  land,  and  that  the  defendant  maintained  the 
grade,  and  raised  the  grade  across  his  land,  whereby  the  water 
failed  to  flow  off,  and  plaintiff  was  thereby  damaged. 

The  defendant  below  pledded  the  general  issue,  and  a  trial 
was  had,  resulting  in- a  verdict  and  a  judgment  for  the  plaintiff 
for  $1,55S.50.  A  motion  for  anew  trial  was.  overruled  and 
judgment  rendered  on  the  verdict.  Appellant  brings  the  case 
here  for  review. 

The  plaintiff  owned  102  acres  of  land,  but  prior  to  the  time 
he  bought  his  land  the  Illinois  River  Railroad  Company  had 
bought  its  right  of  way  from  the  canal  commissioners,  and 
had  made  its  embankment  and  constructed  its  road.  The 
plaintiff  purchased  from  the  same  party.  Plaintiff  himself 
testifies  that  he  knew  the  railroad  was  built  when  he  bought 
the  land,  aftid  knew  the  embankment  was  there,  and  knew  that 
it  flooded  the  land  he  bought;  that  it  kept  the  water  back 
until  it  raised  and  ran  over  the  embankment,  and  the  effect 
was  to  flood  that  quarter  of  section,  and  it  did  flood  it 
There  is  no  evidence  in  this  record  to  6how  that  the 
railroad  company  has  done  anything  to  increase  the  dam- 
age to  the  land  since  the  plaintiff  bought  it.  There  is 
evidence  to  show  that  the  embankment  has  been  since  raised 
about  eight  inches,  but  there  is  no  proof  to  show  that  the 
increase  in  the  height  of  the  embankment  lias  been  the  cause 
of  any  additional  back  flowing  of  the  water,  and  certainly  no 
evidence  that  any  additional  damage  has  been  caused  over 
what  resulted  from  the  first  embankment,  made  before  the 
plaintiff  bought  his  land. 

The  plaintiff  can  not  recover  for  any  damage  caused  by 
obstructions  made  before  he  bought  his  land,  and  which  have 
since  then  been  maintained  in  the  same  manner,  without  show** 
ing  that  such  changes  have  been  made  in  the  embankment  as 
to  throw  additional  burdens  on  his  land. 

This  precise  question  was  settled  in  the  T,  W.  &  W.  Ry.  Co. 
v.  Morgan,  72  111.  155.  The  court,  in  that  case,  says:  "The 
appellee  did  not  own  the  lands  when  the  company  graded  and 
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constructed  its  road  at  that  point.  Whatever  damage  was 
done  by  reason  of  grading  the  road-bed  was  to  his  grantor. 
In  the  absence  of  all  evidence  on  that  subject,  it  may  be  pre- 
sumed that  the  company  adjusted  the  damage  with  him.  If 
the  former  owner  did  not  complain,  certainly  his  grantee  can 
not.  He  purchased  the  land  with  the  incumbrance  of  the 
railroad  upon  it.  lie  could  see  exactly  how  the  farm  was 
affected  by  the  construction  of  the  railroad.  It  is  not  averred 
the  company  has  since  made  any  change.  This  ca^e  is  clearly 
within  the  principle  of  cases  of  the  I.  C.  R.  R.  Co.  v. 
Allan,  39  111.  205,  and  T.,  W.  &  W.  Ry.  Co.  v.  Hunter,  50 
111.  325."  These  cases  are  decisive  against  the  judgment  in 
this  case  upon  the  evidence  and  pleadings  in  this  record. 

There  is  another  reason  why  this  judgment  must  be  reversed. 
Every  count  in  the  declaration  alleges  that  a  watercourse 
crossed  plaintiff's  land,  and  that  the  water  flowed  through  the 
watercourse,  and  that  the  defendant  obstructed  this  water- 
course. We  do  not  think  the  evidence  shows  the  existence  of 
a  watercourse,  and  there  was,  therefore,  a  variance  between 
the  pleadings  and  the  proof.  For  the  foregoing  reasons  the 
judgment  is  reversed  and  remanded. 

Reversed  and  remanded. 


Edward  C.  Hegeler 

v. 
The  First  National  Bank  of  Peru,  Illinois. 

Bill  to  Set  Aside  Judgment  by  Confession — Fraudulent  Concealment — 
Estoppel  in  Pais. 

The  mere  failure  of  a  creditor  to  make  public  his  possession  of  judgment 
notes  given  to  him  by  his  debtor,  is  not  fraudulent,  wher^e  he  does  nothing 
to  persuade  or  influence  others  to  give  the  debtor  credit. 

[Opinion  filed  December  8,  18S8.] 
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In  error  to  the  Circuit  Court  of  La  Salle  County;  the  Hon. 
Dorrance  Dimell,  Judge,  presiding. 

Messrs.  Bull,  Strawn  &  Ruger,  for  plaintiff  in  error. 

A  deed  not  at  first  fraudulent  may  become  so  by  being  con- 
cealed or  not  pursued,  if  creditors  are  thereby  induced  to  give 
credit  to  the  grantor.  Hildreth  v.  Sands,  2  Johns.  Ch.  35; 
Ferine  v.  Dunn,  3  Johns.  Ch.  508. 

If  an  instrument  is  made  with  the  intent  to  hinder  and  delay 
creditors,  it  is  not  purged  because  the  creditor  may  also  have 
had  some  other  purpose  in  view.  Reid  v.  Xoxon,  48  111.  323; 
Merry  v.  Bostwick,  13  III.  398. 

Kerr  on  Fraud  and  Mistake,  p.  42,  says :  "  Fraud,  in  contem- 
plation of  a  court  of  equity,  may  be  said  to  include,  properly, 
all  acts,  omissions  and  concealments  *  *  *  by  which  an 
undue  or  unconscientious  advantage  is  taken  of  another."  Cit- 
ing Belcher  v.  Belcher,  10  Yerg.  121;  Kennedy  v.  Kennedy, 
2  Ala.  571;  Gale  v.  Gale,  19  Barb.  249. 

Aud  on  page  43:  u  Fraud  may  be  collected  and  inferred 
from  the  matters  and  circumstances  of  the  transaction  as  being 
an  imposition  and  cheat  on  other  persons  not  parties  to  the 
transaction."  Citing  Jones  v.  Bolles,  9  Wall.  364;  Phelen  v. 
Clark,  19  Conn.  42  L 

In  Bank  of  U.  S.  v.  Ilousman,  6  Paige,  534,  it  is  likewise 
held  that  a  deed  otherwise  bona  fide  becomes  void,  if  concealed, 
and  others  have  been  induced  to  trust  the  grantor,  upon  the 
belief  that  he  was  owner  of  the  property  conveyed. 

In  Hildreth  v.  Sands,  2  Johns.  Ch.  48,  the  court  holds  that 
"a  deed  not  fraudulent  at  first  may  afterward  become  so  by 
being  concealed,  or  not  pursued,  by  means  of  which  creditors 
have  been  drawn  in  to  lend  their  money." 

In  Scrivener  v.  Scrivener,  7  B.  Monroe,  374,  the  facts  were 
that  a  deed  was  withheld  from  the  records  for  some  time  after 
its  execution,  until  the  credit  of  the  grantor  (founded  in  part 
on  the  apparent  ownership  of  the  land)  was  exhausted,  when 
the  deed  was  put  upon  record.  The  court  says:  "  The  deed 
has  thus  been,  evidently,  a  means  of  deceiving  and  defrauding 
others,  and  there  is  some  reason  to  infer  that  it  was  originally 

Yoi.  XXVIII  8 


114  Appellate  Courts  of  Illinois. 

Vol.  28.]  Hegel er  v.  First  Nat.  Bank  of  Peru. 

so  intended.  At  any  rate,  it  has,  by  being  so  long  kept  secret, 
and  finally  put  upon  record,  after  the  grantor  became  embar- 
rassed, *  »  •*  been  made  the  instrument  of  fraud  against 
the  creditors  of  the  grantor." 

In  Gregg  v.  Martin,  12  Allen,  498,  the  facts  were  that  the 
principal  defendant  had  assigned,  openly  and  for  a  valuable 
consideration,  the  wages  he  expected  to  earn  under  an  exist- 
ing contract.  They  were  attached  under  trustee  process  by 
subsequent  creditors,  and  the  court  held  that  "  an  assignment 
of  future  wages  to  be  earned  under  an  existing  contract,  if 
made  for  the  purpose  of  preventing  them  from  being  attached 
by  trustee  process,  is  void ;  and  the  fact  that  it  was  made 
openly  and  for  a  good  consideration  is  immaterial."  Citing 
Boylen  v.  Leonard,  2  Allen,  407;  Clapp  v.  Leatherbee,  18 
Pick.  131, 138;  Parkman  v.  Welch,  19  Id.  231,  237;  Kimball 
v.  Thompson,  4  Cush.  441. 

In  the  case  at  bar  the  judgment  notes  were  kept  concealed 
for  the  express  purpose  of  sustaining  the  credit  of  the  glass 
company,  and  thereby  enabling  it  to  obtain  credit,  borrow 
money,  etc.,  and  then  to  be  used  without  a  moment's  warning, 
and  to  the  injury  and  prejudice  of  such  subsequent  creditors. 

Mr.  G.  S.  Eldridge,  for  defendant  in  error. 

Lacey,  P.  J.  This  was  a  bill  in  equity  filed  by  plaintiff  in 
error  against  defendant  in  error,  for  the  purpose  of  setting 
aside  certain  jadgmeuts  by  confession  in  favor  of  defendant  in 
error  against  the  Do  Steiger  Glass  Company.  The  statement 
.of  the  facts  and  pleadings,  as  far  as  necessary,  is  about  as 
follows: 

On  December  22,  1882,  the  First  National  Bank  of  Peru,  a 
corporation  doing  business  under  the  national  banking  act> 
obtained  two  judgments  by  confession  in  the  Circuit  Court  of 
La  Salle  county  against  the  De  Steiger  Glass  Company,  the 
first  for  $35,050  and  costs,  of  which  sum  $50  was  attorney's 
fees,  and  the  second  for  $5,325  and  costs.  Upon  the  same  day 
executions  were  issued  upon  said  judgment  to  the  sheriff  of 
La  Salle  county,  aud   by  him  levied  upon  a  large  amount  of 
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real  estate  as  the  property  of  the  De  Steiger  Glass  Company, 
and  the  same  advertised  for  sale. 

On  December  26,  1882,  the  La  Salle  National  Bank  recov- 
ered a  judgment  by  confession  in  the  same  court  against  the 
De  Steiger  Glass  Company,  for  $7,437.34  and  costs,  and  an 
execution  thereon  was  issued  that  day. 

On  January  1,  18S3,  a  judgment  by  confession  was  obtained 
by  Edward  C.  Hegeler  against  the  De  Steiger  Glass  Com- 
pany in  the  same  court  for  $14,500  and  costs,  and  an  execution 
was  issued  thereon  on  the  same  day  to  the  same  sheriff,  and 
levied  on  real  and  personal  property;  and  the  same  was  re- 
turned unsatisfied,  but  with  the  levy  not  released,  after  the 
commencement  of  this  suit. 

On  January  11,  1883,  the  La  Salle  Coal  Mining  Company 
recovered  a  judgment  by  confession  in  the  same  court  against 
the  De  Steiger  Glass  Company  for  $2,945.17. 

Numerous  other  judgments  against  the  De  Steiger  Glass 
Company  followed  in  circuit  and  justice  courts,  the  details  and 
amounts  of  which  need  not  now  be  stated. 

On  June  13,  1883,  the  First  National  Bank  of  Pern  recov- 
ered a  third  judgment  in  La  Salle  County  Circuit  Court  against 
the  De  Steiger  Glass  Company  for  $18,137.47  and  costs,  by 
summons  and  default. 

Meantime  on  April  4,  1883,  a  few  days  before  the  date 
fixed  for  the  sale  of  the  real  estate  of  the  De  Steiger  Glass 
Company  on  the  executions  of  the  First  National  Bank  of 
Peru,  Mr.  Hegeler  filed  his  original  bill  in  this  case,  attacking 
the  validity  of  the  judgment  60  obtained  against  the  De 
Steiger  Glass  Company  by  the  First  National  Bank  of  Peru, 
and  asking  that  they  and  the  executions  and  levies  thereunder 
be  set  aside,  and  the  property  of  the  De  Steiger  Glass  Com- 
pany distributed  among  all  the  creditors  of  that  company. 
The  bill  was  filed  in  behalf  of  all  such  creditors. 

Service  was  had  on  the  First  National  Bank  of  Peru  before 
the  day  fixed  for  the  sheriff's  sale;  and  at  that  6ale  a  notice 
was  read  on  behalf  of  Mr.  Hegeler,  stating  the  filing  of  the 
bill  and  the  object  sought  by  it.  But  no  injunction  having 
been  obtained  the  First  National   Bank  of   Peru  caused  the 
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sheriff  to  proceed  and  sell  the  several  tracts  levied  upon,  and 
the  bank  became  the  purchaser  at  such  price  that  its  judg- 
ment for  $35,050  was  returned  satisfied  in  full,  and  its  judg- 
ment for  $5,325  was  returned  satisfied  to  the  extent  of 
$5,290.46,  leaving  a  little  over  $35  unsatisfied,  besides  interest. 
The  bank  has  since  taken  out  sheriff's  deeds  for  part  of  the 
property. 

The  question  to  be  decided  is  whether  the  two  judgments 
of  the  defendant  in  error  are  fraudulent  as  to  the  claim  of 
the  plaintiff  in  error,  Hegeler.  The  plaintiff  in  error  is  the 
onlv  one  who  has  sued  out  this  writ  of  error.  The  date  of 
the  two  notes  upon  wh  ch  the  judgments  in  favor  of  defend- 
ant in  error  was  confessed  bore  date  January  10,  18S2,  and 
were  each  due  in  January,  1882,  and  each  accompanied  by  a 
powrer  of  attorney  to  confess  judgment  at  any  time;  that  the 
indebtedness  for  which  the  notes  were  given  was  existing 
long  ,prior  to  the  giving  of  these  notes  and  the  respective 
power  of  attorneys,  and  it  is  admitted  that  the  notes  were 
given  for  honafide  indebtedness. 

It  is  charged  in  the  bill  at  the  time  the  notes  were  given 
that  the  said  De  Steiger  Glass  Works  was  insolvent,  wThich 
was  known  to  defendant  in  error;  that  it  had  cause  for  so  believ- 
ing; that  just  prior  thereto  the  glass  works  offered  to  mort- 
gage its  property  to  the  defendant  in  error  to  secure  said 
indebtedness,  but  the  bank  refused  because  it  would  injure  the 
credit  of  the  said  glass  company  and  prevent  it  from  obtain- 
ing further  credit  and  loans,  and  therefore  it  took  the  notes 
with  the  power  of  attorney  attached  thereto  and  agreed  to 
conceal  the  same,  and  to  allow  the  said  glass  company  to 
retain  the  full  control  of  the  property  frep  from  any  record 
or  known  lien;  that  in  pursuance  of  such  agreement  the 
defendant  in  error,  with  the  intention  of  allowing  the  said 
glass  company  to  obtain  new  and  future  credit  elsewhere,  and 
to  defraud  its  creditors,  did  keep  concealed  in  its  possession 
for  over  eleven  months,  till  December  22,  1882,  said  judg- 
ment notes,  wThen  it  entered  judgment  thereon  and  took 
executions,  and  made  levies  as  aforesaid,  with  express  intent 
of  defeating  the  just  claims  of  appellant,  etc.,  incurred  during 
the  period  of  said  concealment. 
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It  charges  that  in  consequence  of  the  false  representations 
of  said  glass  company  and  the  fictitious  credit  it  secured  by 
defendant  in  error  in  allowing  it  to  retain  all  its  property 
apparently  free  from.incumbrances,  without  which  the  plaintiff 
in  error  would  not  have  loaned  the  6aid  glass  company  the 
amount  of  money  for  which  his  notes  were  subsequently 
given,  that  the  plaintiff  in  error  loaned  his  money.  And  it 
is  claimed  that  in  equity  the  defendant  in  error's  judgment 
ought  to  be  postponed  to  that  of  plaintiff  in  error's.  Now 
we  think  the  evidence  fails  to  show  that  defendant  in  error 
acted  in  bad  faith  or  was  wilfully  trying  to  entrap  any  one 
into  loaning  the  glass  works  money,  or  that  it  acted  in  such  a 
way  as  to  be  chargeable  with  actual  fraudulent  intent. 

It  probably  knew  that  the  glass  works  were  somewhat 
embarrassed,  but  thought  with  friendly  treatment  it  would  be 
able  to  pay  its  debts  and  come  out  of  its  embarrassments,  and 
was  willing  to  take  the  chances  of  losing  its  own  debt  in  order 
to  befriend  its  debtor. 

There  was  no  particular  effort  to  conceal  the  existence  of 
the  notes  and  power  of  attorney  more  than  defendant  in 
error  did  not  give  it  any  publicity.  In  fact  no  one  ever 
inquired  of  it  about  the  existence  of  the  notes  or  the  stand- 
ing of  the  glass  company,  and  especially  not  the  plaintiff  in 
error.  Counsel  for  plaintiff  in  error  claim  that  there  is  a 
great  distinction  between  the  rights  of  prior  and  subsequent 
creditors  of  the  debtor  company,  as  far  as  the  plaintiff  in 
error's  equities  are  concerned,  he  being  a  creditor  accruing 
subsequently  to  the  execution  of  the  notes. 

But  we  think  that  the  distinction  is  more  fanciful  than 
real,  and  no  just  claim  to  any  such  vantage  can  be  set  up 
unless  the  rules  of  estoppel  in  pais  can  be  applied. 

Now  we  think  that  there  can  be  no  such  grounds  success- 
fully urged  in  this  or  similar  cases,  unless  there  was  some 
intent  to  defraud,  and  some  action  of  which  the  plaintiff  in 
error  knew  and  acted  on  to  his  disadvantage,  being  induced 
thereto  by  defendant  in  error.  If  plaintiff  in  error,  prior  to 
his  loaning  his  money  to  the  glass  company,  inquired  of  de- 
fendant in  error  of  the  company's  condition  financially  and 


118  Appellate  Courts  of  Illinois. 

Vol.  28.]  Hegeler  v.  First  Nat.  Bank  of  Peru, 

informed  it  he  was%about  to  make  it  a  loan,  and  the  defendant 
in  error  had  made  false  statements  in  regard  to  and  denied  or 
concealed  the  existence  of  the  notes,  then  the  doctrine  of 
estoppel  might  apply.  But  in  a  case  like  this,  where  nothing 
was  done  to  mislead  any  one,  except  the  fact  of  the  existence 
of  the  defendant  in  error's  own  debt  and  notes,  with 
power  of  attorney  to  confess  judgment  and  the  failure  to 
make  it  public,  we  can  see  no  grounds  for  applying  the  doc- 
trine of  estoppel. 

If  such  should  be  the  rule  of  law  no  creditor  who  conceived 
his  debtor  to  be  hard  pressed  and  "shaky  "  would  dare  to  give 
the  debtor  any  leniency.  He  must  make  proclamation  of  his 
claims  to  the  world  and  sue  immediately  or  take  the  chances  of 
being  postponed  to  all  subsequently  accruing  creditors.  Be- 
cause, as  is  claimed  here,  he  would  have  good  reason  to 
know  that  his  debtor  might  obtain  a  fictitious  credit  as  a  man 
of  means,  and  be  liable  to  contract  debts  on  the  strength  of 
it,  when  in  fact  if  his  debts  were  paid  or  the  public  knew  of 
his  real  condition,  he  would  not  be  likely  to  be  deceived. 

As  we  think,  the  case  of  Field  v.  Ridgely,  116  111.  424,  fully 
settles  the  law  against  the  contention  of  the  plaintiff  in  error. 
In  that  case  the  court  uses  this  language,  which  is  peculiarly 
applicable  to  the  facts  of  this  case :  u  We  are  aware  of  no 
principle  outside  of  self-interest  and  prudence  in  business  that 
requires  the  holder  of  a  mortgage  to  put  it  on  record  at  any 
particular  time.  By  not  doing  so  promptly  he  runs  the  risk 
of  having  it  postponed  to  junior  liens  and  even  of  losing  the 
benefit  of  it  altogether.  As  to  subsequent  purchasers  and 
creditors  without  notice  such  securities  take  effect  from  the 
time  of  filing, only.  As  to  the  complaint  that  appellees  held 
the  notes  so  long  without  giving  notice  of  their  having  them? 
we  perceive  no  force  in  it.  There  is  no  law  or  mercantile 
usage,  so  far  as  we  are  advised,  that  requires  one  in  business  to 
disclose  the  state  of  his.  accounts  with  his  customers,  and  there 
are  manifest  reasons  why  this  should  not  be  done,  except  when 
the  creditor  is  especially  interrogated  on  the  subject  by  one 
having  a  personal  interest  in  knowing." 

We  think  this  decision  covers  every  point  urged  against  the 
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validity  of  plaintiff  in  error's  judgments.  The  application  is 
obvious.  Many  of  the  same  authorities  cited  in  this  case 
were  cited  in  that  to  support  Field,  and  were  by  the  Supreme 
Court  fully  considered  and  nothing  in  them  was  found  to 
incline  it  to  hold  as  Field's  attorneys  contended  was  the  law; 
and  the  same  principle  being  involved  here  we  see  no  reason 
why  the  rule  announced  is  not  decisive. 

This  being  the  onlv  error  assigned  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


Frank  Langworthy  et  al. 

v. 
Ida  Golden. 

Will s — Construction — Legaci/ — Bill  to  Enforce  Payment — Lien  upon 
Testator* 8  Land — Statute  qf  Limitations — Deed — Constructive  Notice, 

1.  A  legacy  to  a  granddaughter,  to  be  paid  out  of  the  testator's  estate 
when  she  arrives  at  the  age  of  eighteen,  is  a  lien  upon  land  belonging  to 
the  estate,  where  the  personal  property  is  insufficient. 

2.  The  statute  of  limitations  does  not  apply  to  a  legacy. 

3.  In  order  that  the  record  of  a  deed  should  be  constructive  notice  of  its 
existence,  it  should  lie  in  the  apparent  chain  of  title  to  the  land  in  ques- 
tion. 

[Opinion  filed  December  8,  1S88.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the  lion. 
George  W.  Stipp,  Judge,  presiding. 

Messrs.  Eckels  &  Kyle,  for  appellants. 

Legacies  must  be  paid  out  of  the  personal  property  of  the 
testator  unless  otherwise  expressly  provided  in  the  will.  Iles- 
lop  v.  Gatten,  Ex.,  etc.,  71  III.  528;  Ileslot  v.  Hosier,  8  111. 
App.  22. 

Even  where  a  legacy  is  made  a  lien  upon  real  estate,  the 


98    119 
49    882 


120  Appellate  Courts  of  Illinois. 

...■-■■  -  i         n  1 1  ■  * — — "■ 

Vol.  28.]  Langworthy  v.  Golden. 

personal*  property  mii6t  be  first  resorted  to.  Willard's  Eq. 
Jur.  489. 

Before  tlie  appellee  could  have  recourse  upon  the  real 
estate  of  the  testator,  it  was  incumbent  on  her  to  show  that 
William  Ilunter  did  not  leave  personal  estate  sufficient  to  pay 
said  legacy.  The  legatee  is  bound  by  the  recital  in  the  will, 
and  from  the  language  used  it  is  apparent  that  the  testator 
had  both  money  and  chattel  property. 

The  statute  of  limitations  i6  as  binding  on  courts  of  equity 
as  on  courts  of  law,  and  in  equity,  as  at  law,  the  statute  begins 
to  run  when  the  cause  of  action  accrues.  Angell  on  Lim., 
Sees.  25-30;  2  Story  Eq.  Jur.,  Sec.  1520. 

It  is  undoubtedly  true  that  the  courts  have  held  that  the  stat- 
ute of  limitations  does  not  run  against  certain  kinds  of  express 
trusts.  But  that  is  only  when  the  controversy  is  between  the 
trustee  and  the  cestui  que  trust  Angell  on  Lim.,  Sees.  166, 
174. 

But  that  is  not  this  case.  If  there  is  any  relation  of  trust 
existing  between  the  appellee  and  any  of  the  appellants  it  \& 
in  the  nature  of  a  resultant  trust.  It  becomes  so  bv  reason  of 
or  as  a  result  of  the  purchase  of  the  land.  But  even  in  case 
of  express  trusts  the  statute  begins  to  run  from  the  time  the 
trustee  denies  the  trust  and  commences  to  deal  with  the  prop- 
erty as  his  own,  and  the  cestui  que  trust  becomes  aware  of  the 
fact  that  he  is  so  dealing  with  the  property. 

Mr.  John  Scott,  for  appellee. 

It  is  a  well  settled  principle  of  law  that  where  a  testator 
gives  several  legacies  and  provides  for  the  payment  of  debts, 
as  in  this  case,  without  creating  any  express  trust  for  their 
payment,  and  then  makes  a  general  residuary  disposition  of 
the  balance  of  his  estate,  blending  the  realty  and  personalty 
together  into  one  fund,  the  real  estate  will  be  charged  with 
the  payment  of  the  legacies,  and  there  is  no  exception  to  this 
rule.  Hill  on  Trustees  (4th  Am.  Ed.)  360;  2  Perry  on  Trusts, 
Sees.  569,  570,  571;  Lewis  v.  Darling,  16  IIow.  10;  Harris  v. 
Ply,  7  Paige,  421;  1  Redfield  on  Wills,  271,  279;  Gallagher's 
Appeal,  4S  Pa.  St.  121;  Sherman  et  al.  v.  Sherman,  4  Allen, 
392. 
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A  plea  of  the  statute  of  limitations  to  an  ordinary  action 
for  a  legacy  has  never  been  known;  it  has  long  been  a  settled 
principle  that  the  statute  does  not  apply  in  such  a  case,  and 
courts  of  chancery  have  refused  to  adopt  the  rule  of  limita- 
tion in  suits  for  a  legacy.  Angell  on  Limitations,  Sees.  90 
and  168;  Perkins  v.  Cartwell,  4  Ear.  (Del.)  270;  2  Perry  on 
Trusts,  Sec.  82S;  Whiting  v.  Whiting,  4  Gray,  207. 

Appellee  would  not  be  guilty  of  laches  unless  her  claim  was 
barred  by  the  statute  of  limitations.  Gibbons  et  a),  v.  Hoag, 
95  111.  65;  Smith  v.  Ramsey  et  al.,  1  Gil.  378. 

A  legacy  will  draw  interest,  generally  from  the  time  of 
payment  limited  in  the  will.  Loring  v.  Woodward,  41  N.  II. 
391;  Hill  on  Trustees,  364. 

Lacey,  P.  J.  This  was  a  bill  in  equity  filed  by  the  appellee 
to  enforce  the  payment  of  a  specific  legacy  claimed  to  be  due 
her  under  and  by  virtue  of  the  will  of  her  grandfather,  Win. 
Hunter,  Sr.  It  is  sought  to  establish  a  lien  to  the  amount  of 
the  bequest  on  a  certain  eighty-acre  tract  of  land  owned  by 
Wm.  Hunter,  Sr.,  in  his  lifetime,  and  of  which  he  died  seized. 

Erastus  B.  Hunter,  now  deceased,  was  the  father  of  appel- 
lee and  the  residuary  legatee  and  devisee  in  the  will  of  his 
father. 

Frank  Langworthy  and  J.  T.  Corbin  are  the  present  holders 
of  the  legal  title  to  the  land  through  mesne  conveyances  from 
said  Erastus,  the  former  having  acquired  title  to  one  forty- 
acre  tract,  through  conveyances  prior  to  the  latter  to  the  other 
forty-acre  tract.  Joseph  Booher  and  Jacob  H.  Wariield  are 
the  mortgagees  of  said  land  from  the  said  Langworthy  and 
Corbin,  respectively,  and  are  made  parties  herein. 

The  third  and  last  clauses  of  the  will  of  the  said  Wm. 
Hunter,  Sr.,  is  the  one  under  which  the  appellee  claims  the 
right  to  establish  her  lien  and 6aid  last  clause  reads  as  follows: 
"  I  give  and  bequeath  to  my  beloved  wife,  Margaret,  all  the 
balance  of  my  estate,  both  real  and  personal,  during  her  nat- 
ural life  (including  the  $100  bequeathed  to  my  granddaughter, 
which  is  to  be  paid  out  of  the  estate  when  she  arrives  at  the 
above  mentioned  age),  and  at  the  death  of  my  wife  the  prop- 
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erty,  then  both  real  and  personal,  to  my  son,  Erastus  B.,  and  I 
constitute  and  appoint  my  son,  the  said  Erastus  B.,  and  my 
neighbor,  John  W.  Bush,  executors  of  tin's  ray  last  will  and 
testament,  hereby  revoking  and  canceling  all  other  and 
former  wills  heretofore  made  by  me." 

The  third  and  preceding  clause  of  the  will  gave  to  appellee 
§100  to  be  paid  to  her  when  she  arrived  at  the  age  of  eighteen. 

The  bill  and  proof  shows  that  there  was  no  personal  prop- 
erty left  of  any  considerable  amount,  and  that,  while  the  will 
was  probated,  no  letters  of  executorship  ever  issued  and  only 
820  of  the  legacy  was. ever  paid  to  appellee.  It  also  appears 
that  some  eleven  or  twelve  years  had  elapsed  since  the  appel- 
lee came  of  age  before  the  filing  of  the  bill  herein. 

The  court  below  found  the  amount  of  appellee's  legacy  of 
§100  and  accrued  interest  thereon  from  November  5,  1875, 
less  §20  which  it  found  was  paid  to  her,  and  decreed  a  lien  on 
paid  land,  and  decreed  a  sale  of  the  whole  of  the  tract  or  so 
much  thereof  as  would  be  suflicient  to  satisfy  said  legacy. 

That  this  legacy  was  a  lien  on  the  real  estate  of  the  said 
testator  we  can  have  no  doubt.  The  words  "  I  give  and 
bequeath  to  my  beloved  wife  all  the  balance  of  my  estate, 
both  real  and  personal,  during  her  natural  life,  including  the 
§100  above  bequeathed  to  my  granddaughter,  which  is  to  be 
paid  out  of  the  estate  when  she  arrives  at  the  above  men- 
tioned age,"  clearly  imply  that  the  testator  meant  that  only 
the  residuum  should  go  to  the  life  tenant  and  then  to  the 
residuary  legatee  after  the  widow's  death,  and  that  the  §100 
should  be  ]  aid  out  of  the  entire  estate,  the  real  estate  as  well 
as  the  pergonal  estate. 

The  words  granting  the  life  estate  to  testator's  wife, 
"  including  the  §100,"  etc.,  only  mean  that  she  was  to  have 
the  life  interest  in  the  estate,  including  the  §100,  to  the  time 
appellee  became  of  the  age  of  eighteen  years.  Then  it  was 
to  be  paid  out  of  the  estate. 

If  the  life  tenant  failed  to  pay  it,  the  residuary  legatee 
6hould  do  so  out  of  the  estate,  and  in  case  both  failed,  the 
land  should  be  holden.  See  construction  of  similar  will  in 
Gardner  v.  Gardner,  3  Mason,  178.     We  do  not  understand 
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that  the  appellee's  claim  is  barred  by  virtue  of  the  15th  and 
16th  section?  of  Chap.  S3  of  the  R.  S.,  nor  by  analogy  to  said 
statute.  The  statute  of  limitations  does  not  apply  to  a  legacy. 
Angell  on  Limitations,  Sees.  90  and  168;  2  Perry  ©n  Trusts 
Sec.  828;  Whiting  v.  Whiting,  4  Gray,  207;  and  the  appellee 
was  not,  under  the  circumstances,  guilty  of  laches.  Gibbons  v. 
Hoag?  95  111.  45. 

We  do  not  find  from  the  evidence  that  any  portion  of  the 
land  remained  in  Frances  B.  Hunter,  as  is  claimed  by  appellant; 
hence  the  \  oint  raised  by  appellant's  counsel  that  such  por- 
tion should  be  first  sold,  need  not  be  considered.  There  is  no 
description  anywhere  shown  by  which  such  supposed  portion 
can  be  identified.  Langworthy's  deed  from  Frances  B.  Hunter, 
who  held  the  title  to  the  entire  eighty  acres  at  the  time,  calls 
for  forty  acres  off  the  south  end  of  the  said  tract,  and  Corbin's 
deed,  executed  by  her  afterward,  calls  for  the  N.  E.  \  of  the 
K.  E.  J  of  same  section,  being  the  north  part  of  the  6ame 
eight v-acre  tract. 

Presumably  the  Langworthy  forty  was  the  entire  half  of 
the  eighty,  there  being  no  proof  to  the  contrary,  and  the  other 
description  includes  all  in  the  governmental  division,  be  the 
same  more  or  less. 

The  appellant  also  makes  the  point  that  as  between  Lang- 
worthy  and  Corbin  the  land  of  the  latter  should  be  first  sold, 
being  in  the  inverse  order  of  alienation — thus  insisting  on  the 
rule  applicable  to  mortgages  where  different  parcels  have  been 
successively  conveyed  by  the  mortgagor.  Under  the  state  of 
the  evidence  it  will  not  be  necessary  to  inquire  whether  the  rule 
would  he  applicable  here.  There  appears  no  evidence  in  the 
record  that  Corbin  had  actual  notice  of  the  sale  and  convey- 
ance of  any  portion  of  the  land  to  Langworthy  at  the  time  of 
his  purchase.  And  the  existence  of  Langworthy's  deed  of 
record  would  not  be  constructive  notice  of  the  latter's  title. 

In  order  that  the  record  of  a  deed  should  be  constructive 
notice  of  its  existence,  it  should  lie  in  the  apparent  chain  of 
title  of  the  land  purchased  by  the  grantee.  The  deed  from 
Mrs.  Hunter  to  Langworthy  is  collateral  to  the  chain  of  title 
to  Corbin's  forty-acre  tract.     It  was  not   in  the  chain  of  his 
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title,  and  it  was  not  necessary  to  examine  it  in  order  to  verify 
the  title  to  the  tract  he  proposed  to  purchase. 

Under  the  circumstances  Corbin  had  no  notice  that  Lang- 
worthy  had  acquired  title  to  the  south  half  of  the  eighty.  As 
to  this  rule  of  law,  we  quote  Iglehart  v.  Crane,  42  111.  261; 
Carbine  v.  Pringle,  90  111.  302;  Wait  et  al.  v.  Smith,  92  111. 
385;  Irish  v.  Sharp,  89  111.  261;  Kodgers  v.  Cavanangh,  24  111. 
583;  Dexter  v.  Harris,  2  Mason,  531;  Manly  v.  Pettee,  38111. 
128. 

Notice  to  Corbin  of  the  deed  to  Langworthy  was  necessary 
even  if  the  lien  had  been  a  mortgage,  in  order  to  make  the 
rule  applicable.     Lock  v.  Fulford,  52  111.  166. 

We  are  satisfied  with  the  finding  of  the  court  below  that 
the  money  had  not  been  paid.  We  think  there  was  no  suffi- 
cient proof  of  payment  of  the  legacy,  except  as  to  the  $20 
allowed  by  the  court.  Seeing  no  error  in  the  record  the 
decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


28      124 
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Asad   Udell 

v. 

Henry  W.  Howard. 


Exemptions — Sale  under  Execution — Double  Damages  —Verdict — Evi- 
dence. 

1.  While  a  debtor  may  select  articles  amounting  in  value  to  the  exemp- 
tion to  which  he  is  entitled  under  the  statute,  he  must  offer  to  turn  over  the 
balance  of  his  property  to  satisfy  the  execution;  failing  to  do  this,  he  can 
not  recover  the  statutory  penalty  merely  because  his  choice  was  not  respected. 

2.  A  finding  of  the  court  contrary  to  the  decided  weight  of  evidence,  is 
good  ground  for  reversal. 

[Opinion  filed  December  8,  18S8.] 

Appeal  from  the  Circuit  Court  of  McIIenry  County;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 
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•Mr.  C.  P.  Barnes,  for  appellant. 

Messrs.  T.  D.  Murphy  and  O.  H.  Giluiore,  for  appellee. 

Lacey,  P.  J.  This  was  an  action  in  trespass  brought  by 
the  appellee  to  recover  of  the  appellant  the  penalty  under  the 
statute  allowing  damages  for  double  the  value  of  the  property 
sold,  for  selling  the  personal  property  of  the  appellee,  which 
he  claims  was  exempt  from  levy  and  sale  under  execution. 
The  cause  was  tried  by  the  court  and  resulted  in  the  finding 
of  the  court  for  the  appellee  in  the  sum  of  $400,  and  judgment 
against  appellant  for  that  amount  and  costs.  From  this  judg- 
ment this  appeal  is  taken. 

The  court,  in  finding  for  the  appellee  the  sum  of  $400,  in- 
cluded a  part  of  the  penalty  claimed  under  the  statute;  for  the 
property  sold,  as  shown  by  the  evidence  and  claimed  in  the 
declaration,  to  wit,  375  bushels  of  oats,  two  sets  double  har- 
ness, one  corn  sheller  and  set  Howe  scales,  one  grindstone 
and  one  pair  bob  sleighs,  nine  acres  of  corn  and  twenty -five 
tons  of  hay,  was  worth  only  the  sum  of  $325,  as  fixed  by  the 
appraisers  selected  by  the  appellant,  by  his  deputy,  as  sheriff, 
under  the  statute,  at  the  demand  of  appellee,  and  there  is  no 
evidence  that  the  property  was  worth  more. 

It  appears  from  the  pleadings  and  the  evidence  that  the  appel- 
lant, as  sheriff  of  Mc Henry  county,  held  an  execution  issued 
out  of  the  Circuit  Court  of  said   county  in   favor  of  Charles 

a* 

Herrington  in  the  sum  of  $496  and  costs  against  the  appellee, 
of  date  of  August  20,  1884. 

In  October  of  1884,  the  appellant's  deputy  went  to  appellee 
and  demanded  property.  The  appellee  demanded  his  exemp- 
tions under  the  statute  and  being  a  man  of  family,  residing 
with  the  same,  he  was  entitled  to  his  exemptions  of  $400.  It 
seems  that  the  sheriff  had  already  levied  on  the  articles  in 
question  and  possibly  some  others,  before  or  at  the  time  the 
appraisers  were  selected  and  acted. 

But  the  sheriff  yielded  to  the  demand  for  appraisal  and 
received  the  appellee's  schedule  and  appointed  the  appraisers, 
who  fixed  the  value  of  all  the  property  mentioned  in  the 


126  Appellate  Courts  of  Illinois. 

Vol.  28.  J  Udell  v.  Howard. 

schedule  at  near  81,300.  There  were  horses,  cows  and  such 
things  that  were  not  levied  on  at  all,  and  left  in  the  appellee's 
possession,  of  a  value  of  more  than  $400. 

It  seems  that  the  appellee  had  abundance  of  property  to  pay 
the  debt  and  have  the  amount  of  his  exemptions  remaining, 
but  it  seems  that  he  wanted  to  select  the  particular  property 
the  appellant  had  levied  on  and  was  about  to  advertise.  It 
will  be  admitted  that  under  the  statute  he  had  a  right  of  choice 
and  selection,  provided  lie  turned  out  or  offered  to  turn  out  the 
balance  of  his  property  to  the  sheriff  to  satisfy  the  execution. 

But  where  a  penalty  is  sought  to  be  enforced,  as  in  this  case, 
he  must  bring  himself  clearly  within  the  provisions  of  the 
statute.  Did  the  appellee  do  this?  We  think  the  evidence 
fails  to  show  that  lie  did.  At  the  time  the  appraisal  was 
made  the  appellant's  deputy  asked  appellee  what  property  he 
wanted  to  select  for  his  exemption.  The  latter  named  over 
some  of  the  articles  that  had  been  levied  on  till  he  had  gotten 
about  $400  worth  and  asked  the  deputy  to  give  him  enough 
oats  to  make  up  the  balance. 

The  sheriff  at  the  time  thought  he  had  no  right  to  divide 
the  bin  of  oats  and  the  matter  stopped  there  for  that  time. 
Howard  did  not  at  that  time  offer  to  turn  out  any  other  prop, 
erty  in  place  of  that  he  wanted  to  select,  as  we  think  the  evi- 
dence shows. 

It  seems  that  all  the  property  was   left  on  the  appellee's 

place,  none   of   it  being    removed.     Afterward,  before    the 

property  in  question  was  advertised  for  sale,  the  deputy  sheriff, 

.Eberle,  in    presence  of   C.  Barnes,  had  a  conversation  with 

appellee  at  his  horse  barn  about  the  exemptions. 

The  deputy  told  aprellee  that  he  had  come  down  to  see 
about  his  exemptions  and  see  if  he  was  ready  to  turn  out  the 
balance  of  the  property  in  the  schedule.  As  Barnes  testified, 
appellee  replied  :  "  I  am  not  prepared  to  do  it  now."  The 
deputy  sheriff  replied  he  would  have  to  do  it  then  if  at  all, 
for  he  was  going  to  post  the  notices  for  sale. 

There  was  no  one  present  but  the  deputy,  Barnes  and  the 
appellee.  The  appellee  testifies  in  regard  to  this  conversation 
that  Barnes  and  Eberle  wanted  to  know  if  the}'  would  turn 
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out  $400  to  him  if  lie  would  turn  them  out  the  balance  of  the 
property  mentioned  in  the  schedule?  He  said :  "  I  told  them 
I  would  turn  them  out  what  was  outside  of  tlje  mortgage  and 
if  I  had  a  right  to  turn  out  the  balance  I  would."  This, 
according  to  his  own  statement,  was  an  equivocation  and 
equivalent  to  a  refusal.  Even  if  any  of  the  property  had  been 
mortgaged,  which  the  evidence  does  not  disclose,  the, appellee 
had  an  interest  in  it  subject  to  execution  and  he  should  have 
surrendered  it  or  expressed  himself  willing  to  do  so. 

"Who  could  decide  whether  he  had  a  right  to  turn  it  out  but 
himself?  The  appellee  has  not  been  stripped  of  all  his  prop- 
erty, but  was  left  his  $400,  but  not  in  the  particular  articles  he 
claims  he  desired;  a  large  portion  of  his  debt  lias  been 
paid  by  the  sale,  and  when  he  seeks  to  recover  a  heavy  penalty 9 
merely  because  his  choice  has  not  been  respected,  he  must,  as 
we  have  before  said,  bring  himself  clearly  within  the  provisions 
of  the  statute.  He  must  be  the  actor  and  turn  out  or  offer  to 
turn  out  all  his  property  not  selected,  thus  bringing  himself 
within  the  provisions  of  the  statute.  McMasters  v.  Alsop,  85 
111.  157. 

As  to  the  claim  which  appellee  sets  up,  that  he  offered  to 
turn  out  the  balance  of  his  property  at  the  time  of  the 
attempted  selection  when  the  appraisement  was  made,  we  can 
only  sav  that  the  decided  weight  of  the  evidence  seems  to  be 
against  it;  yet  if  he  did,  at  that  time,  make  such  an  offer,  he 
must  not  afterward,  before  the  property  is  delivered  to  him, 
withdraw  it  by  refusing  to  do  it  or  in  doing  what  was  equiva- 
lent to  a  refusal,  as  he  did  on  the  occasion  of  the  last  conversa- 
tion. 

Because  the  finding  of  the  court  is  contrary  to  the  decided 
weight  of  the  evidence,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Mouses  Casler  et  al. 

v. 

Asahel  B.  Byers. 

Mortgages  —  Foreclosure — Correction   of   Erroneous   Description — Re- 
a  cknow  ledg  m  e  n  t —  How  est  en  d —  Dotcer — Fai  I  tire    to    Be  lea  se — Estoppe  I — 
Solicitor's  Fees — How  Ascertained* 

1.  Upon  a  bill  to  foreclose  a  morteraore,  it  appearing  that,  owing  to  the 
omission  of  the  word  "one/'  the  description  read,  ''township  forty —  (41)." 
to  correct  which  supposed  error  the  word  *•  one  "  was  inserted  with  the 
consent  of  the  mortgagor  and  wife,  after  which  the  deed  was  re-acknoivl- 
edged,  no  reference  to  a  release  of  homestead  or  dower  being  made  in  the 
notary's  certificate,  it  is  held:  That  the  mortgagors  were  entitled  to  no 
homestead  as  against  the  mortgagee;  that  the  amendment  added  nothing  to 
the  force  of  the  mortgage;  that  the  omis-ion  was  simply  an  ambiguity 
which  might  have  been  explained  by  oral  testimony;  and  that  the  correc- 
tion related  back  to  the  original  making  of  the  mortgage,  no  new 
acknowledgment  or  record  being  necessary. 

2.  In  the  case  presented,  the  appellant  having  persuaded  appellee  to 
make  advances  upon  certain  statements  of  fact,  of  a  large  amount  of  money 
for  his  benefit,  he  is  estopped  to  deny  the  truth  of  such  statements. 

8.  What  is  a  reasonable  solicitor's  fee  in  a  given  case  is  a  question  of 
fact  to  be  determined  by  the  weight  of  the  evidence.  In  the  case  presented 
an  allowance  of  8500  is  sustained  by  a  majority  of  the  court.  Smith,  J.f 
dissents,  on  the  ground  that  the  allowance  is  exorbitant,  and  the  mode  by 
which  it  was  ascertained,  illegal. 

[Opinion  filed  December  8,  1888.] 

In  error  to  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  O.  II.  Horton,  Judge,  presiding. 

Mr.  IIartey  A.  Jones,  for  plaintiffs  in  error, 

Mr.  William  Lathrop,  for  defendant  in  error. 

C.  B.  Smith,  J.  This  was  a  bill  filed  by  Asahel  B.  Byers, 
appellee,  against  Moses  Casler  and  his  wife,  Catherine  M.  Cas- 
ler, appellants,  to  foreclose  a  mortgage.  The  material  facts 
appearing  in  this  record  are  these: 
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On  the  8th  day  of  April,  1876,  Moses  Casler  executed  his 
note  to  Richard  L.  Devine  for  $3,350,  and  on  the  same  day 
Casler  and  his  wife,  to  secure  the  note,  executed  their  mortgage 
to  Devine,  conveying  thereby  the  S.  E.  J  of  the  S.  E.  J  of 
section  Xo.  8,  and  the  K".  £  of  the  S.  W.  J,  section  No.  9,  all 
in  township  41  north,  range  3,  east  of  the  3d  principal  me- 
ridian, containing  120  acres. 

This  mortgage  and  its  acknowledgment  contained  a  proper 
release  of  dower  and  homestead,  and  contained  a  power  of 
sale.  The  note  was  due  in  five  years  and  drew  ten  per  cent, 
interest,  payable  annually.  In  December,  1S79,  Devine  dis- 
covered what  he  supposed  was  an  error  in  the  description  of 
the  township  in  the  mortgage.     The  printed   portion  of  the 

mortgage  gave  the  township  thus,  "  forty ;"  but  the  figures 

in  writing  immediately  following  the  word  "forty  "  and  the 
blank  were  thus,  "(41);"  so  that  the  whole  description  as  to  the 

township  was  thus :  "  township  forty (41)."     The  land  was 

in  fact  in  township  forty-one.  On  discovering  this  supposed 
error,  Devine  took  a  notary  and  called  on  Casler  and  his  wife, 
and  obtained  their  consent  to  correct  the  error  by  writing  the 
word  "one"  in  the  blank  after  "forty,"  and  then  had  the 
mortgage  re-acknowledged;  but  the  notary,  in  writing  out  his 
certificate,  omitted  all  reference  to  any  release  of  homestead 
or  dower,  and  the  mortgage  was  again  recorded. 

After  the  note  and  mortgage  bocame  due  Devine  adver- 
tised it  for  sale,  in  default  of  payment  under  the  power  con- 
ferred in  the  mortgage,  and  in  his  advertisement  recited  the 
amount  due  November  1,  1SS1,  at  85,042.86.  Casler  became 
alarmed  lest  he  should  lose  his  farm  and  appealed  to  Bycrs  to 
help  him.  The  farms  of  these  two  men  adjoined.  Byers  was 
a  man  of  considerable  means,  with  a  large  farm,  and  a  neigh- 
bor of  Casler.  Casler  told  him  they  were  going  to  sell  him 
out.  Byers  told  him  he  would  see  what  he  could  do  for  him. 
Byers  did  not  h&ve  the  money  but  went  to;  one  R.  D.  Rowen 
to  see  if  he  could  borrow  it.  fie  succeeded  in  borrowing 
£4,000  of  Rowen  with  the  promise  of  getting  $500  more  in 
the  spring.  Casler  had  agreed  to  reduce  the  amount  of  the 
mortgage   to  $4,500,  if  Byers  would  help  him.     Casler  bor- 
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rowed  the  other  §500  from  Updike.  At  the  time  appellee 
applied  to  Rowen  for  the  loan  he  asked  Rowen  to  take  the 
loan  himself,  but  Rowen  was  then  about  starting  to  Califor- 
nia and  said  he  had  no  time  to  attend  to  it,  but  would  take  the 
loan  himself  in  the  spring  when  he  returned,  if  the  security  was 
satisfactory;  and  Byers  then  expected  to  be  relieved  of  the 
loan  to  Casler  in  the  spring.  When  the  parties  met  at  De- 
vine's  to  pay  him  his  money  and  transfer  the  note  and  mort- 
gage to  appellee  it  was  found  that  Casler  could  not  reduce 
the  amount  of  the  mortgage  to  $±,500,  and  that  he  lacked 
$84.80  of  having  enough.  Appellee  loaned  him  this  amount 
also,  with  an  agreement  that  it  should  be  paid  back  in  thirty 
days,  but  it  has  never  been  paid. 

Aside  from  this  mortgage  made  to  Devine  by  Casler,  it  ap- 
pears that  there  were  other  dealings  between  these  two  men 
which  had  been  running  for  years,  and  that  Casler  had  exe- 
cuted chattel  mortgages  to  Devine  at  different  times  to  secure 
debts,  and  it  also  appeared  that  Devine  had  taken  judgments 
against  Casler,  and  that  there  were  unsettled  dealings  between 
them  up  to  the  day  of  the  transfer  of  the  note  and  mortgage 
to  appellee.  The  mortgage  became  due  April  8,  1881.  On 
March  10,  1881,  the  evidence  shows  that  Casler  and  Devine 
then  had  a  settlement  of  their  atfairs  and  reduced  the  result 
to  writing  and  signed  it.  By  this  settlement  Casler  owed 
Devine,  including  the  amount  of  the  mortgage,  $±,S55. 

Again,  on  November  23,  1881,  when  Devine,  Casler  and 
Bvers  were  all  together  at  Devine's  bank,  the  account  was  all 
gone  over  between  Casler  and  Dovine  in  the  presence  of  ap- 
pellee, and  the  precise  amount  due  on  the  note  and  mortgage 
again  agreed  on  and  reduced  to  writing  and  signed  by  Casler, 
wherein  it  is  stated  that  the  precise  amount  due  on  said  note 
and  mortgage  is  $4,500,  neither  "more  nor  less,"  and  tin's 
agreement  was  given  to  appellee  as  the  true  amount  due  on 
the  mortgage  which  he  was  buying  for  the  sole  benefit  of  his 
friend  and  neighbor  CasleV,  and  to  save  his  farm  from  being 
sold;  and  to  further  accommodate  him  he  extended  the  time  of 
payment  of  the  mortgage  for  five  years  and  reduced  the  rate 
of  interest  from  teu  to  seven  per  cent.    After  this  settlement, 
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then,  appellee  paid  Devine  the  $±,500  and  took  an  assignment 
of  the  note  and  mortgage.  After  this  arrangement  wa6  com- 
pleted, Casler  requested  appellee  to  keep  the  note  and  mort- 
gage himself  and  not  let  Rowen  have  it.  He  again  complied 
with  this  request. 

When  the  note  and  mortgage  became  dne  it  was  not  paid 
and  this  bill  is  tiled  for  the  foreclosure  of  that  mortgage. 

The  defendants,  Casler  and  his  wife,  answer  the  bill  and  deny 
that  they  requested  appellee  to  buy  the  note  and  mortgage 
and  deny  that  they  agreed  that  any  particular  sum  was  due, 
and  allege  that,  at  the  time  appellee  bought  the  note,  theie 
was  an  unsettled  account  between  Casler  and  Devine  and  that 
appellee  knew  it  at  the  time  of  his  purchase,  and  deny  there 
is  now  due  on  said  mortgage  81,500,  or  any  interest  thereon 
to  appellee,  and  allege  that  while  the  note  was  in  De vine's 
hands  Casler  had  paid  §2,500  on  the  note  and  that  appellee 
knew  it.  There  is  no  claim  of  homestead  set  up  in  the  answer. 
The  case  was  referred  to  the  master  who  took  the  evidence 
and  reported  it  back  to  the  court.  The  case  was  heard  on  bill, 
answer,  replication  and  proofs  taken,  and  a  decree  rendered 
for  complainant  in  conformity  with  the  prayer  of  the  bill  for 
the  amount  due  on  the  note  and  mortgage  and  $500  solicitor's 
fee.     Appellants  have  brought  the  record  here  for  review. 

Appellants  first  assign  for  error  that  the  court  erred  in  not 
decreeing  that  they  were  entitled  to  a  homestead  as  against 
snch  mortgage.  This  claim  is  based  on  the  assumption  that 
the  mortgage  as  it  was  first  executed  did  not  cover  the  land 
in  township  41,  alnd  that  after  it  was  amended  by  inserting  the 
word  "one"  after  "forty"  there  was  no  new  acknowledgment 
waiving  homestead.  There  is  nothing  in  this  objection.  The 
mortgage  covered  the  land  in  dispute  as  it  was  first  executed 
and  needed  no  correction.  The  amendment  added  nothing  to 
the  force  of  the  mortgage  except  possibly  to  save  calling  a 
witness,  some  time,  to  show  which  land  the  Caslers  owned. 
The  mortgage  in  fact  covered  land  in  both  townships,  and 
where  a  deed  or  mortgage  may  admit  of  two  constructions  the 
grantee  is  at  liberty  te  select  the  one  most  favorable  to  him- 
self.    Sharp  v.  Thompson,  100  111.  447. 
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At  least  it  was  but  an  ambiguity,  which  might  be  explained 
by  oral  testimony  on  the  trial,  and  the  mortgage  located  on 
the  right  land.  But  if  there  was  any  defect  of  description 
Casler  and  his  wife  corrected  it  at  once  upon  their  attention 
being  called  to  it.  This  correction  would  relate  back  to  the 
original  making  of  the  mortgage  and  needed  no  new  acknowl- 
edgment or  recording. 

Appellants  next  urge  that  they  were  not  estopped  to  show 
what  the  real  amount  due  on  said  note  and  mortgage  was,  even 
in  the  hands  of  appellee.  They  claim  the  right  to  go  back 
and  show  payment  of  all  or  a  large  part  of  this  mortgage  to 
Devine  while  he  held  it.  That  they  can  not  be  permitted  to 
do  this  now,  under  the  facts  in  this  record,  is  too  plain  for 
argument.  The  proof  is  clear  and  uncontradicted  that  Byers 
bought  this  mortgage  at  the  request  of  the  defendant  Casler 
to  save  his  farm  for  him;  that  he  himself  had  to  borrow  all 
the  money  to  do  it;  that  he  made  not  one  cent  in  the  transac- 
tion and  did  not  desire  to  do  so;  that  it  was  a  pure  act  of  grace 
and  friendship.  He  knew  nothing  at  all  about  the  dealings 
between  Devine  and  Casler  except  that  Casler  t«>ld  him  that 
Devine  had  advertised  his  farm  for  sale,  and  stated  the  amount 
in  his  notice  at  over  $5,000.  That  was  the  amount  Casler 
wanted.  Appellee  told  him  he  could  not  raise  so  much  but 
that  if  he  could  reduce  it  to  $1,500  he  would  6ee  what  he  could 
do  for  him.  Before  appellant  paid  his  money  and  took  an 
assignment,  he  had  Devine  and  Casler  make  a  settlement  of 
their  affairs  and  had  them  decide  for  themselves  the  exact 
amount  due  on  this  mortgage  and  to  put  that  question  forever 
at  rest,  he  required  them  to  put  it  in  writing  and  Casler 
signed  it.  In  addition  to  this  guaranty  of  the  correction  of 
the  statement  here  shown  is  another  statement  in  writing  made 
inside  of  a  year  before,  also  signed  by  Casler,  showing  there 
was  then  due  on  said  mortgage  $4,855.  To  permit  him  now 
to  come  in  and  deny  his  solemn  admissions  and  declarations 
made  to  Byers  and  to  induce  Byers  to  act  upon  them  and  to 
rely  upon  their  truth  and  to  advance  a  large  amount  of  money 
for  appellant's  benefit,  would  be  to  perpetrate  a  gross  fraud 
and  allow  appellant  to  take  advantage  of  his  own  wrong.    The 
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doctrine  of  estoppel  is  that  where  a  person  by  his  words  or 
conduct  voluntarily  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things  and  induces  him  to  rest  on 
that  so  as  to  change  his  previous  condition  he  will  be  estopped 
to  aver,  against  the  latter,  a  different  state  of  things.  The 
People  ex  rel.  v.  Brown,  67  111.  435.  Under  the  uncontra- 
dicted facts  in  this  case  the  doctrine  of  estoppel  applies  to  the 
fullest  extent,  and  in  the  view  we  take  of  the  case  it  is  wholly 
immaterial  what  the  6tate  of  accounts  may  be  as  between 
Devine  and  Casler. 

The  majority  of  the  court  are  of  the  opinion  that  there  16 
no  ground  for  reversal  on  account  of  an  excessive  attorney's 
fee.     The  appellee  had  loaned  his  money  to  take  up  a  mort- 
gage at  the  request  of  Casler,  as  an  accommodation,  and  the 
mortgage   contained  a  provision  for  the  payment  of  a  rea- 
sonable  attorney's  fee  in  case  it  had    to  be  foreclosed.     It 
was  necessary  to  foreclose  it,  and  the  appellee,  on  account 
of  the  factions  opposition  of  Casler,  the  maker  of  the  mort- 
gage, was  compelled  to  pay  out  a  large  amouut  for  attorneys. 
The  amount  of  their  fee  was  ascertained  by  resort  to  the  evi- 
dence of  two  attorneys,  who  testified  that  a  reasonable  amount 
for  solicitor's  fees  in  the  case  was  8500,  and  the  appellee  cross- 
examined  the  witnesses,  but  failed  to  introduce  any  rebutting 
evidence.     Under  such  evidence,  we  are  of  the  opinion  that 
we  can  not  absolutely  say  the  fee  was  not  reasonable.     As  was 
well  said  in  Lamar  Ins.  Co.  v.  Parnell,  19  111.  App.  212,  "what 
is  a  reasonable  attorney's  fee,  in  a  given  case,  is  a  question  of 
fact  to  be  determined,  like  others,  by  the  weight  of  evidence. 
*    *     *     The  subject  being  in  its  nature  matter  of  opinion, 
whatever  might  be  our  own,  independently  of  that  of  others 
given  under  oath  and  cross-examination,  it  would  be  unrea- 
sonable, arbitrary,  and  against  well  settled  precedent  to  reverse 
the  decree  of  this  finding  upon  the  evidence."     We  fully  con- 
cur in  this  view.     In  the  case  of  Reynolds  et  al.  v.  McMillan, 
63  111.  46,  in  which  the  court  condemned  thfe  manner  of  allow- 
ing witnesses  to  express  an  opinion  as  to  what  was  a  reasona- 
ble attorney's  fee,  it  must  be  remembered  that  this  was  under 
a  special  statute,  and  in  that  case  minors  were  interested,  and 
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every  objection  that  can  be  made  is  held  in  their  favor.  The 
court  say :  "  Infants  are  the  peculiar  care  of  chancery,  and 
courts  should  not  hesitate  to  protect  them  against  exorbitant 
fees." 

In  the  case  at  bar  the  appellants  are  of  full  age,  and  if  they 
vvere  not  satisfied  with  the  tefctinuny  as  given  by  the  wit- 
nesses as  to  tiie  basis  on  which  they  formed  their  opinion  as 
to  §500  being  a  reasonable  attorney's  fee,  they  could,  and  it 
was  their  duty  to,  cross-examine  and  fully  ascertain  upon  what 
such  opinion  was  based.  No  objection  w7as  made  to  the  evi- 
dence at  the  time  and  no  witnesses  introduced  to  contradict  it. 

We  all  concur  in  affirming  the  decree  in  all  things  except  as 
to  the  allowance  of  $500  as  solicitors  fees,  and  upon  thnt 
question  the  writer  of  this  opinion  dissents  from  a  majority 
of  the  court,  and,  hereafter  speaking  for  himself  only,  is  of 
opinion  the  decree  ought  to  be  reversed  upon  that  point,  and 
remanded,  with  directions  to  allow  a  reasonable  attorney's  fee 
in  conformity  with  the  language  of  the  mortgage.  I  hold 
that  the  allowance  of  $500  js  extortionate  and  oppressive,  and 
that  there  is' nothing  appearing  in  this  record  to  justify  any 
such  fee.  In  my  opinion  it  amounts  to  judicial  robbery.  The 
excuse  urged  by  counsel  for  appellee  for  this  part  of  the 
decree  is  that  the  defendant  made  a  bitter  and  long  tight. 
This  he  had  a  legal  right  to  do,  and  for  this  luxury  he  is  justly 
compelled  to  pay  all  the  costs  of  both  parties. 

The  legal  questions  involved  in  the  case  were  of  the  simplest 
character.  The  bill  was  filed  February  28,  18S7,  in  De  Kalb 
County,  and  in  April,  18S7,  on  motion  of  defendant,  the  venue 
was  changed  to  Winnebago  and  a  trial  had  at  the  October  term, 
and  a  decree  rendered  October  26,  1S87.  Less  than  eight 
months  intervened  from  the  beginning  to  the  end  of  this  suit; 
a  much  shorter  time  than  is  usually  occupied  in  disposing  of 
a  controverted  chancery  suit.  From  five  to  ten  days  would 
have  been  ample  time  to  take  all  the  evidence  before  the 
master  and  the  record  shows  that  only  eight  days,  in  fact,  were 
consumed. 

No  great  legal  skill  or  learning  was  needed  at  any  stage  of 
the  case.     But  I  hold  that  the  court  proceeded  erroneously  in 
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tiie  ascertainment  of  the  amount  it  would  allow,  and  the  mode 
adopted  here  has  been  expressly  prohibited  by  the  Supreme 
Court  in  the  case  of  Kcynolds  v.  McMillan,  63  111.  46.  That 
was  a  case  in  partition  under  the  statute.  Section  40  of  that 
statute  provides  that  in  amicable  proceedings  for  the  partition 
of  estates,  the  court  may  allow  a  reasonable  solicitor's  fee  to 
be  cha-ged  as  costs  among  the  parties  in  interest.  In  that 
case  it  was  proper  to  allow  the  fee,  and  in  order  to  determine 
what  a  reasonable  solicitor's  fee  was,  the  court  allowed  wit- 
nesses to  testify  and  give  their  opinions  as  to  what  was  a 
reasonable  fee,  and  they  gave  it  as  their  opinion  that  $1,000  was 
a  reasonable  fee  for  such  services. 

The  Supreme  Court  very  properly  held,  first,  that  the 
method  of  their  finding  what  a  reasonable  fee  was,  was  erro- 
neous, and  held  that  the  proper  question  was  "what  is  the 
usual  and  customary  fees  for  such  services;"  and  second,  that 
$1,000  was  an  exorbitant  and  excessive  fee;  and  for  the  allow- 
ance of  that  fee  the  cause  was  reversed.  In  the  case  before 
us  the  mortgage  provided  for  a  reasonable  solicitor's  fee  in 
case  of  foreclosure,  using  precisely  the  same  language  as  the 
statute.  The  court,  in  both  cases,  must  ascertain  what  is  a 
reasonable  fee,  and  I  know  of  no  reason  why  the  mode  adopted 
in  the  one  case  for  ascertaining  that  fact,  should  be  different 
from  1he  mode  adopted  in  the  other. 

In  the  case  at  bar  appellee  called  two  witnesses  only,  to 
prove  the  fees.  The  following  question  was  asked  both  of 
them :  "What,  in  your  judgment,  would  be  a  reasonable  attor- 
ney's fee  to  be  allowed  in  this  case  to  the  complainant  for  the 
foreclosure  of  this  mortgage,  judging  from  the  amount  in- 
volved and  what  yon  saw  of  the  papers,  and  depositions  taken 
in  the  case?  The  amount  Maimed  by  complainant  is  something 
over  $5,000.  The  papers  will  show  that  about  eight  days  time 
has  been  spent  in  taking  depositions  in  this  case  and  that  the 
venue  was  changed  from  De  Kalb  to  this  county." 

The  first  witness  answered  that  he  had  practiced  law  nine 
years  and  that  $400  or  $500  would  be  a  reasonable  fee. 

The  second  witness  answered  that  he  was  a  lawyer  since 
1865,  and  that  $500  would  be  a  reasonable  fee.     The  court 
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selected  the  highest  figure.  These  questions  and  answers 
come  precisely  within  the  method  adopted  in  Reynolds  v.  Mc- 
Millan, supra,  and  which  were  then  held  erroneous.  The  6ame 
rule  was  followed  by  this  court  in  Dorsey  v.  Corn,  2  111.  -A pp. 
533.  In  this  latter  case  the  court  go  farther  than  the  Supreme 
Court  and  say  that  the  chancellor  should  not  be  governed  alone 
by  the  opinions  of  attorneys,  but  should  exercise  his  own 
judgment  and  sense  of  justice  in  the  allowance  of  fees.  I 
differ  from  the  majority  of  the  court  with  reluctance,  but  I 
am  so  firmly  convinced  that  that  part  of  the  decree  allowing 
$500  for  solicitor's  fee  is  illegal  in  its  mode  of  ascertainment 
and  directly  contrary  to  the  rule  of  this  and  the  Supreme 
Court,  and  also  that  it  is  excessive  and  exorbitant  in  amount, 
and  so  abhorrent  to  my  sense  of  justice,  that  I  must,  with  great 
deference  to  my  brethren,  enter  my  protest  against  it.  The 
decree  is  affirmed  by  a  majority  of  the  court. 

Decree  affirmed. 


William  T.  Irwin,  Administrator, 

v. 
Mary  Wollpert  et  al. 

Wills — Annuity — Bill  by  Administrator  to  Enforce  Payment — Real 
Property — Conflicting  Titles — Parol  Agreement  to  Convey — Evidence. 

1.  The  law  does  not  allow  an  administrator  to  engage  in  litigation  to 
settle  conflicting  titles.     Fie  must  take  and  deal  with  the  title  as  he  finds  it. 

2.  It  is  well  settled  that  a  claim  of  title  based  upon  a  parol  agreement 
must  be  supported  by  evidence  both  clear  and  satisfactory,  particularly  when 
the  claim  is  an  old  one. 

3.  Upon  a  bill  filed  by  an  administrator  to  enforce  the  payment  of  an 
alleged  balance  of  an  annuity  which  was  originally  charged  upon  two  lots, 
one  of  which  was  conveyed  prior  to  the  death  of  the  annuitant,  who  joined 
in  the  conveyance,  this  court  affirms  the  decree  of  the  court  below  dismiss- 
ing the  bill  for  want  of  equity,  the  annuitant  having  had  control  of  and 
derived  all  the  income  from  the  premises,  either  by  herself  or  her  agents, 
during  her  lifetime. 

[Opinion  filed  December  8,  1888.] 
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Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
S.  S.  Page,  Judge,  presiding. 

Messrs.  Kellogg  &  Cameron,  for  appellant 

Messrs.  Dan.  F.  Raum  and  N.  Ulbich,  for  appellees. 

C.  B.  Smith,  J.  This  is  a  bill  filed  by  Wm.  T.  Irwin,  ad- 
ministrator of  the  estate  of  Christiana  G.  Young,  deceased, 
against  Mary,  John  and  Charles  Wollpert,  her  grandchildren. 
Christiana  G.  Young  was  the  widow  of  George  Matthaus 
Young,  who  died  testate  in  April,  1873,  seized  in  fee  simple 
of  lots  one  and  two,  block  sixty-six,  in  Monson  &  Sanford's 
addition  to  Peoria. 

By  his  will  George  Matthaus  Young  devised  lot  (1)  to  his 
son,  Gottlieb  M.  Young,  in  fee,  and  lot  two  (2)  he  devised  in 
foe  to  Mary,  John  and  Charles  Wollpert,  minor  children  of 
iiis  deceased  daughter,  Julia  C.  Wollpert.  In  a  subsequent 
clause  of  his  will  he  charges  these  two  lots  with  a  three  hun- 
dred dollar  annuity,  clear  from  all  taxes  and  improvements,  to 
be  paid  to  his  wife,  quarterly,  every  year  during  her  life,  and 
provides  that  in  case  this  annuity  is  not  paid  promptly  that 
she  may  take  possession  and  collect  rents  for  herself. 

Christiana  Gottlieb  Young  died  in  1886,  and  Irwin  was'  ap- 
pointed her  administrator.  This  bill  is  now  filed  to  enforce  pay- 
ment of,  what  is  claimed,  an  unpaid  balance  due  of  said  annuity, 
and  to  make  it  a  charge  against  said  lot  two ;  lot  one  having 
been  conveyed  by  the  deed  of  the  widow  herself,  her  son 
joining  with  her,  so  that  no  demand  can  be  made  against  it. 
It  is  alleged  in  the  bill  that  at  the  time  of  the  widow's  death 
there  was  a  large  sum,  amounting  to  $ 3,000,  still  due,  which  had 
accrued  to  her  as  a  part  of  her  annuity,  and  which  had  not 
been  paid  to  her  nor  to  any  person  for  her  during  her  life- 
time. The  answers  admit  the  allegations  of  the  bill  except  as 
to  there  being  anything  yet  due,  and  as  to  that  they  say  that 
the  widow,  in  her  lifetime,  had  been  largely  overpaid,  and  that 
she  had,  in  fact,  taken  possession  of  both  lots  shortly  after  her 
husband's  death,  and   either  by  herself  or  her  agents,  had 
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received  all  the  rents  during  her  lifetime.  Susannah  Young, 
wife  of  Gottlieb  M.  Young,  who  was  also  made  a  defendant  to 
the  original  bill,  answers  that  she  had  a  claim  against  the  estate 
of  Christiana  G.  Young  for  care,  boarding  and  nursing  for  a 
number  of  years  prior  to  her  death,  and  she  also  claims  in  her 
answer  that  she  had  a  parol  contract  with  George  Matthaus 
Young  in  his  lifetime  to  the  effect  that  if  she  would  build  a 
house  on  lot  one,  sho  should  have  the  lot,  and  that  in  pursu- 
ance of  such  contract  she  built  the  house  with  her  own 
money  at  a  cost  of  $2,000,  and  that  by  that  means  made 
the  only  rental  value  the  lot  had;  and  she  further  insists  that 
she  never  received  any  rents  therefrom  nor  anything  from  the 
mortgage  put  on  it.  The  bill  was  dismissed  as  to  Susannah 
Young  and  M.  Scherff.  The  case  was  referred  to  the  master, 
with  direction  to  take  the  evidence  and  report  conclusions, 
which  he  afterward  did,  finding  against  the  complainant  in 
the  bill,  and  finding  that  Christiana  G.  Young  had  had  the 
possession  and  control  of  both  lots  either  by  herself  or  her 
agents,  and  had  collected  and  received  rent  and  profits  there- 
from largely  in  excess  of  her  annuity,  during  her  natural  life, 
and  that  there  was  nothing  due  her.  Exceptions  were  taken 
to  the  master's  report  and  overruled  by  the  court.  Thereupon 
thp  complainant  asked  and  obtained  leave  to  amend  his  bill. 
The  bill  was  so  amended  as  to  allege  a  claim  of  ownership  in 
fee  only,  in  George  Matthaus  Young,  of  lot  one  (1),  at  the  time 
of  his  death  and  making  the  will,  but  that  in  fact  the  equitable 
fee  in  said  lot  one  was  in  Susannah  Young  at  the  time  of  the 
death  of  George  Matthaus  Young,  by  reason  of  the  agreement 
between  the  said  George  M.  and  Susannah  Young,  which  said 
agreement  was  in  substance  as  follows :  That  in  the  lifetime 
of  George  M.  Young,  deceased,  he  made  a  verbal  agreement 
with  Susannah  Young,  wife  of  Gottlieb  M.  Young,  now  also 
deceased,  to  give,  grant  and  convey  said  lot  one  in  block  sixty- 
six  to  said  Susannah  Young,  if  she  would  cause  to  be  built  a 
dwelling  house  thereon,  and  that  the  said  Susannah  Young, 
in  the  lifetime  of  George  M.  Young,  fully  performed  her  part 
of  said  agreement  by  causing  the  house  to  be  built  with  her 
own   money,  not  derived   from  her  husband,   at   a   cost  of 
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$2,000  and  that  she  entered  upon  and  took  possession  of 
said  house  and  kept  possession  of  the  said  house  and  lot 
until  it  was  sold  under  a  trust  deed  in  1879,  which  had 
been  executed  by  Susannah  Young,  her  husband,  and  Christiana 
G.  Young — all  joining  in  the  deed.  The  amended  bill  further 
averred  that  by  reason  of  6uch  agreement  and  the  building 
of  said  house,  the  equitable  fee  passed  in  the  lifetime  of 
George  M.  Young  to  said  Susannah  Young,  but  that  said 
George  M.  Young  never,  in  his  lifetime,  performed  said  agree- 
ment by  making  a  conveyance  of  said  lot  one  to  said  Susannah 
Young,  nor  have  his  legal  representatives  since  his  death. 

Wherefore  complainant  prays  that  the  fact  of  said  agree- 
ment to  convey  may  be  considered  in  connection  with  the 
relief  prayed  for  in  the  original  bill,  and  that  the  said  unpaid 
annuity  may  be  decreed  a  lien  accordingly  upon  said  lot  two 
(2),  and  for  other  and  further  relief,  etc. 

Mary  Wollpert,  in  her  answer  to  this  amended  bill,  denies 
every  material  averment  in  it,  and  in  'addition  to  her  denial 
pleads  the  statute  of  frauds  and  relics  on  the  same,  as  against 
the  parol  agreement  set  up  in  the  amendment. 

She  further  answers  and  says  that  Christiana  G.  Young 
accepted  the  provisions  and  terms  of  the  will,  and  thus  treated 
her  husband  as  the  owner  in  fee  of  said  lot  one  (1),  and  that 
her  administrator  is  now  estopped  from  saying  he  was  not  the 
owner.  Charles  and  John  Wollpert  make  substantially  the 
same  answer  as  their  sister  Mary  to  the  amended  bill.  We 
regard  this  amendment  and  all  proceedings  under  it  as  wholly 
foreign  to  the  original  purpose  of  this  bill.  It  was  an  attempt 
by  the  administrator  to  do  indirectly  what  he  could  not  do  by 
a  direct  proceeding,  viz.,  to  settle  and  adjust  the  title  to  lot 
one  as  between  Susannah  Young  and  her  husband  or  his  heirs, 
he  being  dead,  and  none  of  them  then  being  parties  to  the 
bill.  The  bill  had  before  then  baen  dismissed  as  to  Susannah 
Young,  and  her  husband  was  dead,  and  if  they  had  children 
they  were  not  made  parties.  The  law  does  not  allow  an 
administrator  to  engage  in  litigation  to  settle  conflicting  titles, 
lie  must  take  and  deal  with  the  title  as  he  finds  it.  The 
court  could  not  release  lot  one  from  tins  claim  set  up,  for 
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unpaid  annuity,  without  first  deciding  the  title  was  not  what 
it  purported  to  be,  and  was  not  in  fact  in  George  Young  at 
the  time  of  his  death.  But  while  we  do  not  recognize  the 
propriety  of  this  amendment,  and  do  not  wish  to  be  under- 
stood as  giving  it  our  approval,  still,  we  have  treated  it  as 
though  properly  made,  and  have  considered  the  evidence 
offered  under  it  as  court  and  counsel  treated  it  below.  We 
have  carefully  studied  the  evidence  in  this  record  and  are 
entirelv  satisfied  with  the  finding  of  the  master  and  the 
decree  of  the  court.  After  the  death  of  her  husband,  some- 
times the  widow,  Christiana  C.  Young,  herself  collected  and 
received  the  rents  of  both  lots,  and  had  the  actual  and  exclu- 
sive possession  of  both  of  them.  While  she  was  thus  receiv- 
ing the  whole  rents  of  both  lots,  her  son  Gottlieb  and  his 
wife,  Susannah,  wrote  her  to  make  her  home  with  them,  at 
White  Hock,  Illinois,  whither  6ho  went,  and  from  that  time 
until  her  death  she  lived  with  her  son  and  his  wife,  until  she 
died,  as  a  member  of  the  family.  After  the  mother  went  to 
live  with  her  son  he  collected  all  the  rents  on  both  lots  up 
to  the  time  of  his  death,  in  April,  1881,  except  as  to  lot  one, 
for  which  he  received  rents  only  until  1S79,  when  it  was  sold, 
and  after  the  death  of  Gottlieb  Young  the  mother  still 
resided  with  Susannah  until  March,  1886,  when  she  died,  and 
during  all  that  time  Susannah  Young  collected  all  the  rents 
from  the  remaining:  lot  two.  The  evidence  discloses  that 
Gottlieb  and  his  wife  together  got  all  the  rents  until  after  the 
death  of  Christiana  G.  Young,  and  that  they  were  acting  as 
her  agents  with  her  knowledge  and  consent,  and  that  they  got 
the  benefit  of  all  this  money  for  the  keeping  of  Christiana. 
The  mother  was  undoubtedly  a  source  of  great  care  to  her  son 
and  his  wife.  They  were  giving  her  a  home  and  feeding  and 
clothing  her  and  meeting  all  her  wants.  She  knew  her  son 
was  attending  to  her  property  and  collecting  not  only  her 
annuity  of  §300  a  year,  but,  in  fact,  collecting  all  the  rents, 
amounting  to  good  deal  more  than  that,  and  that  it  was  all 
appropriated  by  the  family.  We  think  there  can  be  no 
reasonable  doubt  but  that  she  secured  all  her  legal  demands 
against  these  lots  and  much  more,  at  the  hands  of  her  son  act- 
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ing  for  her,  and  as  her  agent,  with  her  knowledge  and  con- 
sent. 

We  do  not  think  the  claim  made  by  Susannah  Young  that 
she  bought  lot  one  in  consideration  that  6he  would  build  a 
house  on  it,  is  sustained  by  the  proof.  The  subsequent  con- 
duct of  herself,  her  husband,  and  of  George  Matthaus  Young 
and  his  widow,  all  strongly  contradict  that  claim.  At  all 
events,  she  claims  only  through  a  parol  agreement  of  pur- 
chase. The  law  is  well  settled  that  where  such  a  claim  of 
title  is  set  up,  the  proof  must  be  clear  and  satisfactory  and  free 
from  substantial  doubt,  and  more  especially  60  when  the  claim 
is  a  very  old  one.  as  in  this  case,  over  twenty  years  having 
elapsed  since  it  is  claimed  this  parol  contract  was  made. 
Wood  v.  Thornly,  53  111.  464;  Langston  v.  Bates,  84  111.  524. 
Bat  under  the  undisputed  facts  in  this  case,  the  hardship  to 
Susannah  Young  in  expending  $2,000  to  build  a  house  on  this 
lot  one  (1)  is  not  so  great  as  contended.  In  the  first  place, 
instead  of  the  deed  being  made  to  her,  as  she  now  claims  it 
ought  to  have  been  done,  it  was  given  to  her  husband  by  will. 
She,  with  her  husband,  shared  the  rents  accruing  from  the 
house  for  a  number  of  years,  and  until  she,  her  husband  and 
Christiana  G.  Young  all  joined  in  a  trust  deed,  and  borrowed 
$2,000  on  the  lot,  which  was  paid  to  her  husband.  She  un- 
doubtedly shared  with  her  husband  and  her  family  the  benefits 
of  this  money.  They  would  still  own  the  house  and  lot 
had  they  chosen  to  pay  the  trust  deed  and  redeem  the 
lot.  The  manifest  purpose  of  this  bill  is  to  raise  a  fund 
out  of  lot  two  (2)  to  pay  a  claim  set  up  against  Christiana 
G.  Young's  estate  by  Mrs.  Susannah  Young,  for  keeping  the 
old  lady  during  her  residence  with  her  own  son,  at  his  invita- 
tion, and  covering  a  period  when  Gottlieb  M.  Young,  the  hus- 
band of  Susannah  Young,  was  receiving  all  the  rents  and 
profits  of  both  lots  one  and  two,  and  appropriating  them  to 
the  support  of  his  mother  and  family.  The  proof  is  that  the 
Wollpert  children  have  never  received  a  cent  of  rent  from 
the  lot  given  them  by  their  grandfather  in  1S73,  but,  on  the 
contrary,  they  have  been  compelled  to  pay  some  of  the  taxes. 

With  the  exception  of,  perhaps,  a  year  or  so,  Gottlieb  Young 
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and  his  wife  have  received  every  dollar  of  rent  paid  on  this 
lot  No.  2  from  1873  until  18S7,  besides  also  receiving  all  the 
rent  on  lot  one  from  1873  to  1879,  for  which  they  have  ren- 
dered no  consideration  except  furnishing  a  home  in  their  own 
family  for  Gottlieb's  own  mother  and  at  their  own  solicita- 
tion. The  total  amount  received  by  both  of  them  over  and 
above  taxes  and  repairs  is  shown  to  be  $3,917.55.  This  amount 
would  allow  thern  six  dollars  a  week  for  the  care  and  board  of 
Mrs.  Christiana  G.  Young  for  the  time  she  lived  with  them, 
covering  a  period  of  about  thirteen  years. 

The  proof  not  only  shows  that  Gottlieb  Young  and  his  wife 
were  the  afetual  and  only  agents  of  Christiana  G.  Young  and 
received  for  her  more  than  her  annual  annuity,  but  it  also 
shows  that  the  purpose  of  this  suit  is  6imply  to  raise  a  fund  to 
again  pay  Susannah  Young  for  keeping  her  mother-in-law. 

We  are  unable  to  tiud  any  merit  or  equity  in  the  case  and 
the  decree  of  the  Circuit  Court  dismissing  the  bill  is  affirmed- 

Dec?*ee  affirmed. 


Ole  M.  Tomle 

v. 

Leah  J.  Hampton. 

Personal  Injuries — Defect  in  Sidewalk  Built  on  Private  Property — 
Action  against  Owner  for  Damages — Xuisance — Damages — Measure  of — 
Instructions — Comparatice  Negligence — Isandlord  and  Tenant, 

1.  To  the  general  rale  that  the  landlord  is  not  liable  where  a  third  per- 
son is  injured  through  a  failure  to  keep  in  repair  premise*  occupied  by  a 
tenant,  there  are  two  exceptions:  first,  when  the  landlord  agrees  to  keep 
the  premises  in  repair;  second,  where  the  premises  were  erected  with  a 
nuisance  upon  or  connected  with  them,  by  means  of  which  the  injury  com- 
plained of  occurred. 

2.  A  person  who  has  made  a  public  sidewalk  upon  his  own  premises, 
can  not  be  heard  to  say,  an  injury  having  oxurred  through  a  defect  therein, 
that  it  was  not  a  public  way. 

3.  An  unprotected  opening  in  a  sidewalk,  (en  inches  wide  and  five  feet 
long,  is  a  nuisance  per  se. 
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4.  In  the  case  presented,  it  is  held:  That  the  appellant  can  not  complain 
of  an  instruction  petting  forth  that,  if  plaintiff  was  guilty  of  some  negli- 
gence, yet  if  it  was  slight  and  the  defendant's  negligence  was  gross,  when 
compared  with  each  other,  the  plaintiff  might  still  recover*  that  an  instruc- 
tion given  by  the  court  on  its  own  motion,  though  in  p.irt  irrelevant, 
states  correct  propositions  of  law,  and  did  not  mislead  the  jury;  and  that 
the  court  properly  refused  to  give  certain  instructions  for  the  defendant, 
prepared  on  the  theory  that  the  landlord  would  not  be  liable  if  the  premises 
were,  at  the  time  of  the  accident,  in  possession  of  a  tenait. 

5.  In  actions  to  recover  damages  for  personal  injuries,  there  is  no  inflex- 
ible rule  as  to  the  measure  of  damages,  except  that  the  recovery  is  limited 
to  compensation  for  injury  and  suffering.  What  is  a  proper  allowance  in  a 
particular  case,  rests  in  the  sound  discretion  of  the  jury,  subject  to  review 
and  correction  by  the  court  in  case  of  the  abuse  of  such  discretion. 

[Opinion  filed  December  8,  18S8.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  lion. 
Isaac  G.  Wilson*,  Judgq,  presiding. 

Mr.  Charles  Wheaton,  for  appellant. 

Hessrs.  A.  J.  Hopkins,  N.  J.  ALDRicuandF.  II.  Thatcher, 
for  appellee. 

C.  B.  Smith,  J.  This  is  an  action  on  the  case  brought  by 
Leah  J.  Hampton,  a  minor,  by  her  next  friend,  against  Ole  M. 
Tomle,  the  appellant,  to  recover  damages  for  an  alleged  injury 
to  plaintiff  caused  by  the  alleged  negligence  of  the  defendant. 
The  declaration  contains  several  counts.  The  gram?nen  of 
the  charge  is  that  for  ton  years  last  past  the  defendant 
owned  a  business  house  on  the  south  side  of  Wilson  street, 
one  of  the  most  public  streets  in  the  town  of  Batavia;  that  the 
front  of  eaid  building  was  abutting  the  sidewalk  along  the  line 
of  Wilson  street;  that  on  the  front  line  of  said  building  there 
was  a  glass  show  window,  and  that  on  the  front  of  said  build- 
ing there  was  an  uncovered  opening  in  the  sidewalk  adjacent 
to  the  front  wall  and  running  along  with  the  wall  and  under 
the  show  window  a  distance  of  five  feet  in  length  and  ten 
inches  wide;  that  the  hole,  when  left  open,  uncovered  a  vault 


144  Appellate  Courts  of  Illinois. 

Vol.  28.  J  Toinle  v.  Hampton. 

m 

or  cellar  below  to  the  depth  of  ten  feet,  and  that  the  defend- 
ant had  negligently  maintained  the  building  for  ten  years  in 
that  dangerous  and  unsafe  condition  and  rented  it  to  persons 
for  business  purposes. 

That  at  the  time  of  the  injury  complained  of  it  was  rented 
toYincent  &  Patchin  for  a  valuable  consideration  for  the  pur- 
pose of  a  drug  store,  and  that  the  plaintiff,  in  the  night  time, 
was  sent  to  the  drug  store  by  her  parents  on  a  lawful  errand, 
and  while  looking  in  the  show  window  at  the  articles  there 
displayed  she  fell  into  and  through  the  opening  in  the  side- 
walk, while  using  all  due  care,  and  was  injured. 

The  defendant  pleaded  the  general  issue.  A  trial  was  had 
resulting  in  a  verdict  for  the  plaintiff  for  $2,000,  and  after 
overruling  a  motion  for  a  new  trial  the  court  rendered  judg- 
ment on  the  verdict.  The  defendant  brings  the  case  here  on 
appeal  and  assigns  the  usual  errors.  In  considering  the  case 
we  shall  consider  only  such  assignments  of  error  as  have  been 
relied  upon  by  appellant  in  the  argument. 

There  seems  to  be  no  substantial  dispute  as  to  the  facts,  ex- 
cept so  far  as  they  relate  to  the  character  of  the  injury  received 
by  the  plaintiff.  The  record  discloses  substantially  this  state 
of  facts:  Appellant  was  and  is  the  owner  of  a  block  consist- 
ing of  three  store  buildings  in  Batavia,  fronting  on  Wilson 
street,  which  runs  east  and  west  through  the  town.  When 
this  block  of  buildings  was  erected  the  front  line  of  the  block 
was  set  back  from  the  inside  of  the  sidewalk  about  six  feet,  and 
upon  this  intervening  space  between  the  sidewalk  and  the 
front  of  the  buildings  the  defendant  had  placed  stone  flagging 
up  to  the  front  of  his  buildings,  and  a  little  above  the  edge  of 
the  sidewalk,  and  thereby  covered  all  the  open  space  except 
the  hole  before  referred  to,  and  increased  the  width  of  the 
public  sidewalk  that  much. 

Prior  to  this  injury  one  Geis  occupied  the  store  west  of  the 
one  involved  in  this  controversy,  appellant  himself  occupy- 
ing the  one  next  east  of  it  for  a  furniture  store.  Vincent  & 
Patchin  occupied  the  drug  6tore  as  the  tenants  of  appellant, 
before  and  at  the  time  of  the  injury,  uuder  a  written  lease. 
This  written  lease  contained  no  provision  requiring  appellant 
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to  keep  the  building  in  repair.  Under  the  drug  store  and 
under  this  opening  in  the  sidewalk  was  a  cellar  and  excavation 
about  nine  feet  deep.  The  cellar  was  used  for  the  purposes 
of  the  drug  store  and  the  opening  in  the  sidewalk  for  light 
and  ventilation  to  the  cellar. 

The  lower  end  or  bottom  of  the  show  window  was  about 
eight  inches  above  the  level  of  the  walk  under  the  window, 
and  the  molding  at  the  bottom  of  the  show  window  projected 
out  from  the  surface  of  the  wall  about  two  and  one-half 
inches.  Ten  years  ago  there  was  a  board  walk  immediately 
fronting  this  drug  store  and  a  railing  was  then  built  around 
this . opening  in  the  walk  to  protect  people  from  getting 
into  it 

Defendant  tore  away  the  board  platform  or  sidewalk  and 
the  railing  around  the  opening  and  replaced  the  boards  with 
stone  flagging,  but  did  not  replace  the  guard  or  railing  around 
the  opening  he  then  left;  nor  did  he  then  or  since,  up  to  the 
time  of  the  injury,  place  any  kind  of  guard  or  protection  over 
or  around  it. 

Immediately  after  plaintiff  was  hurt  he  nailed  a  board  over 
it.  This  opening  was  not  absolutely  necessary  either  for 
lighting  or  ventilating  the  cellar,  although  it  aided  in  lighting. 
There  were  other  openings  in  the  cellar  which  lighted  and 
ventilated  it.  The  six  feet  between  the  sidewalk  and  the  front 
of  the  store  belonged  to  the  defendant,  and  the  stone  flagging 
was  put  there  by  him  for  the  purpose  of  showing  and  displaying 
goods,  and  it  was  certainly  used  by  the  public  just  a6  the  side- 
walk was  used  in  passing  along  in  front  of  the  stores  as  well  as 
the  approaches  to  them.  The  drug  store  and  cellar  were  in  the 
possession  and  control  of  Vincent  &  Patchin  and  had  been  for 
two  years  prior  to  the  accident,  under  a  lease  from  the  defend- 
ant, and  they  were  paying  hi  in  rent. 

This  was  the  condition  of  tilings  at  that  place  on  the  night 
of  the  10th  of  October,  1883.  On  that  evening,  after  dark, 
the  appellee,  then  a  little  girl  nine  years  old,  was  directed  by 
her  father  to  go  with  her  brother,  a  little  older  than  herself,  to 
this  drug  store,  to  buy  a  bottle  of  Pond's  Extract.  As  they 
approached  the  store  the  appellee  noticed  several  men  in  the 
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store  and  wanted  her  brother  not  to  go  in  until  the  men  went 
out,  and  while  thus  waiting  they  were  both  attracted  to  this 
fatal  window  to  look  at  a  silver  butter  dish  with  a  picture  of  a 
cow  on  it.  Upon  stepping  up  to  the  window  the  appellee,  not 
seeing  the  hole  in  the  sidewalk  by  reason  of  the  darkness, 
stepped  into  it  and  fell  to  the  bottom  of  the  cellar  upon  some 
stone  flagging.  Up  to  this  point  there  is  no  dispute  about  the 
facts  as  we  have  recited  them. 

Appellee  claims  that  in  falling  she  received  serious  and  per- 
manent injuries;  that  she  suffered  greatly  for  a  long  time  and 
was  compelled  to  remain  in  the  house  and  in  bed  for  a  long 
time  and  afterward  go  on  crutches,  and  that  she  could  not  go 
to  school  for  six  months  or  more,  and  that  one  limb  is  now 
shorter  than  the  other,  and  that  when  lying  on  her  right  side 
she  has  no  control  of  her  urinary  muscles  and  that  there  is  an 
involuntary  discharge  of  urine ;  that  she  has  never  been  well 
since  the  hurt  and  that  before  the  hurt  she  was  a  healthy  and 
sound  child.  This  condition  of  plaintiff  is  supported  by  sev- 
eral credible  witnesses.  The  defendant,  on  the  contrary,  urges 
that  her  injuries  are  but  slight  and  that  no  permanent  injury 
came  to  her,  and  that  appellee  and  her  family  are fcC  shamming" 
for  the  purpose  of  extorting  a  large  amount  of  money  from 
the  defendant. 

The  verdict  seems  large,  but  there  is  ample  proof  in  the 
record  to  support  appellee's  claim  as  to  the  character  of  the 
injury  and  the  nature  of  her  sufferings  to*  justify  the  jury  find- 
ing her  injuries  to  be  permanent.  There  is  no  inflexible  rule 
to  measure  the  damages  in  such  cases,  except  that  it  be  for 
compensation  for  injury  and  suffering,  and  its  ascertainment 
must  rest  in  the  sound  judgment  of  the  jury  upon  the  facts  in 
each  particular  case,  subject,  of  course,  to  review  and  correc- 
tion by  the  court  for  abuse  when  the  court  can  clearly  see  that 
the  jury  have  been  governed  or  influenced  by  improper  mo- 
tives, such  as  passion  or  prejudice,  or  have  clearly  mistaken 
the  facts  in  the  case.  We  can  not  say  in  this  case  that  the 
jury  have  so  far  departed  from  their  duty  as  to  justify  us  in 
setting  aside  the  verdict  on  that  ground.  But  the  chief  con- 
tention, in  this  case,  of  appellant,  is  not  bo  much  against  the 
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amount  of  the  verdict  as  against  the  right  of  plaintiff  to 
recover  at  all.  Counsel  for  appellant  contends  very  earnestly 
in  a  very  elaborate  argument  that  the  plaintiff  can  not  recover 
upon  the  admitted  facts  in  this  case,  and  bases  this  contention 
on  the  fact  that  the  appellant  was  not  in  possession  of  the 
building  and  had  no  control  over  it,  and  owed  no  duty  to  the 
plaintiff  in  regard  to  the  opening  in  the  walk,  and  that  if  there 
is  any  liability  it  is  upon  the  tenants.  He  contends  that  it  was 
the  duty  of  the  tenants  to  keep  the  building  in  safe  repair. 
The  general  rule  in  cases  of  accident  happening  to  third  parties 
on  account  of  failure  to  keep  the  premises  which  are  occupied 
by  tenants  in  repair,  is  that  the  landlord  is  not  liable.  But 
there  are  two  well  recognized  exceptions  to  this  rule: 

1.  When  the  landlord  by  express  agreement  with  his  ten- 
ant agrees  to  keep  the  premises  in  repair. 

2.  If  the  premises  are  erected  with  a  nuisance  upon  or 
connected  with  them  by  means  of  which  the  injury  complained 
of  occurred,  then  the  landlord  is  liable. 

In  this  case  there  was  no  agreement  to  repair  and  if  the 
defendant  is  liable  it  is  under  the  second  exception  to  this  rule. 

In  Gridley  v.  The  City  of  Bloomington,  68  111.  47,  a  flag- 
stone placed  over  a  vault  in  the  sidewalk  by  the  landlord,  was 
broken,  and  it  was  replaced  by  a  defective  covering  put  there 
by  the  tenant.  The  injured  party  brought  suit,  but  the  land- 
lord was  held  not  liable  because  he  did  not  make  the  defective 
walk. 

In  Miller  v.  Morrcll,  125  Mass.  545,  the  tenant  occupied  a 
honse  a  little  back  from  the  street,  and  a  walk  led  from  the 
street  to  the  house.  The  injured  person  was  calling  on  the 
tenant  at  night  to  collect  or  settle  a  bill,  and  in  approaching 
the  house  he  fell  off  the  walk  and  was  injured  for  want  of 
railing  or  a  light  to  keep  him  on  the  walk.  There  was  no 
defect  in  the  wa*k  itself.     The  landlord  was  held  not  liable. 

In  Bryan  v.  Williams,  87  N.  Y.  471,  the  tenant  occupied  a 
building  for  laundry  purposes  run  by  steam  from  a  shaft  run 
through  the  building.  The  tenant  erected, for  his  owrn  con. 
venience  a  partition  wall  running  near  the  shaft.  The  injured 
party  was  passing  between  the  wall  and  shaft  and  was  hurt  and 
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the  landlord  was  held  not  liable.  The  court  then  uses  this 
language:  "A  lessor  maintaining  structures  not  per  se  a 
nuisance,  but  which  "become  so  only  by  the  manner  in  which 
they  are  used  by  the  lessee,  is  not  liable  therefor"  Citing 
Swords  v.  Edgar,  59  N.  Y.  28;  87  Pa.  St.  475  and  126  Mass. 
545. 

The  foregoing  cases  sufficiently  illustrate  the  rule  that  the 
landlord  is  not  liable  when  the  original  structure  was  not  per 
se  a  nuisance. 

The  distinction  recognized  in  the  above  cases,  however,  seem 
to  have  been  disregarded  in  King  v.  Thompson,  S7  Pa.  St- 
475.  The  facts  in  that  case  were  almost  literally  like  the  facts 
in  the  case  at  bar.  A  hole  sixteen  inches  wide  and  three  feet 
long  was  left  in  the  sidewalk  unprotected,  in  front  of  a  build- 
ing and  in  front  of  a  cellar  window,  for  the  "purpose  of  light 
and  ventilation.  An  injury  occurred  to  a  person  walking  into 
the  hole  and  the  landlord  was  sued,  but  was  held  not  liable. 
The  ruling  in  this  case  can  only  be  harmonized  with  the  gen- 
eral rule  stated  upon  the  ground  that  the  court  did  not  regard 
the  hole  in  the  sidewalk  as  a  nuisance  per  se. 

But  whatever  the  rule  may  be  in  England  and  in  other  States 
we  regard  the  law  as  well  settled  in  this  State,  that  when  a 
landlord  leases  premises  with  a  nuisance  per  se  attached  to  them, 
and  an  injury  results  to  a  stranger,  without  his  fault,  then  the 
landlord  is  liable. 

In  Stephani  v.  Brown,  40  111.  428,  the  injury  resulted  to 
Brown  by  falling  through  a  defective  grating  in  the  sidewalk. 
Stephani  owned  certain  premises  in  Chicago,  and  for  his  own 
convenience  and  without  the  authority  of  the  city  raised  the 
sidewalk  in  front  of  his  building  and  dug  a  vault  under  it,  and 
put  a  wooden  grating  over  a  part  of  the  walk  in  front  of  the 
window  in  the  building  and  adjoining  the  wall  for  the  purpose 
of  light  and  ventilation.  Afterward  defendant,  being  the 
owner,  leased  the  premises  to  a  third  party,  and  while  the  ten- 
ant was  in  possession  the  plaintiff,  in  passing  along  the  side- 
walk, stepped  upon  the  grating,  which,  being  defective,  gave 
way,  and  she  was  precipitated  into  the  vault  below  and  was 
injured. 
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It  will  be  seen  that  the  facts  in  that  case  were  more  favor- 
able to  the  owner  of  the  premises  than  in  the  case  before  us.  * 
In  that  case  the  owner  put  a  wooden  grating  over  the  open- 
ing he  made  in  the  sidewalk.  In  the  case  before  us  no  cover- 
ing was  put  over  the  hole.  The  same  defense  was  made  there 
that  is  urged  here  with  so  much  earnestness.  It  was  contended 
that  if  there  was  any  liability  it  ^vas  on  the  tenant  and  not  the 
landlord.  But  the  court  held  that  whoever  does  anything 
either  on,  above  or  below  the  street  surface  to  render  its  use 
dangerous  or  hazardous  without  lawful  authority,  is  guilty 
of  a  nuisance,  and  that  persons  who  suffer  injuries  therefrom 
without  their  fault  have  a  remedy  against  the  author  or  per- 
son continuing  the  nuisance. 

Mr.  Justice  Breese  in  giving  the  opinion  of  the  court  in 
that  case  further  says:  "The  principal  ground  of  defense 
relied  on  by  appellants  is  that  they  were  not  in  possession  of 
the  premises  at  the  time  of  the  accident,  but  they  were  leased 
to  Schon  thaler,  who  then  was  the  actual  occupant,  and  there- 
fore they  were  not  responsible.  The  proof  shows  that  appel- 
lants bnilt  the  sidewalk  as  it  was  at  the  time  of  the  accident; 
they  were  therefore  the  authors  of  the  nuisance,  and,  leasing 
the  premises  to  another,  being  such  authors,  they  are  in  law 
guilty  of  continuing  the  nuisance.  "Wagoner  v.  Germaine,  3 
Den.  306." 

In  Gridley  v.  Bloomington,  68  111.  47,  the  court  expressly 
recognize  the  authority  in  Stephani's  case  and  refer  to  it  with 
approval.  And  again  in  City  of  Peoria  v.  Simpson,  110 
111.  294,  the  court  say:  "The  owner  is  liable,  if  at  all,  be- 
cause the  premises  were  let  with  the  nuisance  upon  them,  and 
that  liability,  if  any  existed,  continued  notwithstanding  the 
possession  of  the  tenant,  and  continued  up  to  the  time  of  the 
accident."  The  same  defense  was  urged  there  as  here,  that 
the  owner  was  not  liable  because  the  premises  were  leased 
and  in  the  possession  of  tenants.  This  defense  was  overruled, 
although  the  case  was  reversed  because  of  an  erroneous  in- 
struction. 

In  Keichenbacher  v.  Pahmeyer,  8  HI.  App.  217,  the  defend- 
ant built  a  hotel  and  leased  it  to  a  tenant.     Before  leasing  the 
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hotel  the  defendant  had  suspended  a  chandelier  from  the  ceil- 
ing of  one  of  the  rooms  in  so  defective  and  unsafe  a  manner 
that,  after  the  tenant  took  possession  and  was  using  it,  the 
chandelier  gave  way  and  fell  upon  the  plaintiff,  injuring  him, 
while  he  was  using  due  care.  The  landlord  was  sued  and  made 
the  defense  that  if  any  liability  existed  it  was  upon  the  tenant 
and  not  upon  him,  but  the  court  overruled  the  objection  and 
followed  the  rule  in  Stephani's  case. 

The  same  rule  was  followed  in  The  Union  Brass  Manufact- 
uring Co.  v.  Lindsay,  10  111.  App.  583. 

The  foregoing  cases  decided  by  our  Supreme  Court  and  by 
this  court  are  all  in  point,  and  are  conclusive  against  the  ap- 
pellant and  binding  upon  us.  Appellant  seeks  to  escape  the 
force  of  theso  decisions  upon  the  ground  that  the  walk  im- 
mediately in  front  of  his  buildings  in  which  the  hole  was 
made  was  upon  his  own  ground,  some  six  feet  from  the  inside 
of  the  sidewalk.  But  this  can  avail  him  nothing.  He  saw 
fit  to  make  a  public  sidewalk  upon  his  own  premises  and  in- 
vite the  public  to  his  6tores  to  trade  and  to  see  his  wares,  and 
he  can  not  now  be  heard  to  say  the  public  had  no  right  there, 
or  that  it  was  not  a  public  way.  We  think  the  hole  left  in 
the  sidewalk  of  appellant  uncovered  or  in  any  way  unprotected 
was  a  public  nuisance  per  se. 

It  may  be  true  that  the  chances  for  adult  persons  to  get 
into  it  in  the  daytime  would  be  remote,  but  both  adults  and 
children  have  the  right  and  do  use  streets  at  night,  and  they 
have  the  right  to  presume  that  neither  the  public  nor  private 
individuals  have  left  pitfalls  in  them.  It  is  not  necessaty  that 
a  hole  in  the  sidewalk  should  be  large  enough  for  a  man  to 
fall  in  before  it  can  become  a  nuisance.  Children  have  as 
much  right  to  be  protected  in  their  persons  against  dangerous 
walks  in  a  city  as  adults,  and  it  is  no  excuse  to  say  that  this 
hole  was  only  large  enough  to  let  the  little  girl  fall  through. 
A  hole  left  in  a  public  sidewalk,  without  covering  or  protec- 
tion, where  people  constantly  come  and  go,  large  enough  to  be 
dangerous  to  body  or  limb,  is  a  public  nuisance  per  *6,  without 
reference  to  what  the  purpose  was  in  leaving  it  thus.  Nor  is 
there   any   hardship   or  inconvenience   in  this  rule.     These 
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openings  under  sidewalks  are  proper  and  necessary  and  boles 
left  in  the  walk  are  often  necessary  to  their  approach,  and 
their  protection  by  grating  or  other  covering  is  easy  and 
simple  without  preventing  air  or  light  from  passing.  In  ad- 
dition to  the  fact  that  appellant  made  this  hole  and  must  be 
chargeable  with  a  knowledge  of  its  dangerous  character,  he 
was  twice  warned  that  some  one  would  bo  hurt  or  killed  in  it. 
He  can  not  justly  complain  now  that  he  is  called  on  to  pay  for 
damages  resulting  from  his  own  gross  and  long  continued 
wilful  negligence  after  he  was  twice  warned  of  the  danger  he 
and  others  were  in. 

Lastly,  the  appellant  insists  that  the  court  erred  in  giving 
the  second  instruction  asked  by  the  plaintiff.  That  instruction 
informed  the  jury  that  if  they  found  from  the  evidence  that 
plaintiff  was  guilty  of  some  negligence,  yet  if  her  negligence 
was  slight  and  the  defendant's  negligence  was  gross,  when 
compared  with  each  other,  that  the  plaintiff  might  still  re- 
cover. Counsel  insist  this  instruction  was  like  the  one  given 
in  the  C.,  13.  &  Q.  E.  R  Co.  v4  Johnson,  103  111.  512. 

We  do  not  think  the  instructions  are  alike.  The  instruc- 
tion which  was  held  bad  in  Johnson's  case  told  the  jury  that, 
even  if  they  believed  Johnson  was  not  exercising  ordinary 
care,  that  still  he  might  recover,  if  his  negligence  was  slight, 
and  the  defendant's  negligence  gross  when  compared  with  each 
other.  It  has  been  uniformly  held  in  all  the  cases  6inco  John- 
son's case,  #upra,  was  decided,  that  when  the  plaintiff  did  not 
exercise  ordinary  care  he  could  not  recover,  no  matter  how 
gross  the  negligence  of  the  defendant,  unless  it  amounted  to  a 
wilful  tort.  This  is  the  doctrine  laid  down  in  the  case  last 
above  cited,  and  many  cases  there  referred  to.  The  instruc- 
tion given  in  this  case  did  not  have  that  element  in  it.  It 
stated  a  correct  proposition  of  law  as  applying  purely  to  the 
question  of  comparative  degrees  of  negligence.  The  jury 
had  been  clearly  instructed  in  other  instructions  given  for 
both  plaintiff  and  defendant,  that  the  plaintiff  could  not  re- 
cover if  she  had  been  wanting  in  reasonable  care  at  the  time. 

Defendant  makes  some  complaint  of  the  instruction  or 
charge  given  by  the  court  on  its  own  motion,  upon  the  ground 
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that  some  part  of  it  was  irrelevant.  This  observation  is  cor- 
rect; but,  while  6ome  part  of  it  was  irrelevant,  it  stated  correct 
propositions  of  law  and  could  do  the  defendant  no  harm  nor 
mislead  the  jury. 

Defendant's  refused  instructions  are  all  prepared  on  the 
theory  that  the  landlord  would  not  be  liable  if  the  premises 
were  in  possession  of  a  tenant.  They  were  all  properly  re- 
fused for  the  reasons  heretofore  given. 

Finding  no  substantial  error  in  this  record  the  judgment  is 
affirmed. 

Judgment  affirmed. 

Note. — This  case  was  first  beard  and  considered  while  Judges  Baker  and 
Welch  were  on  the  bench,  and  the  judgment  was  affirmed  and  the  case  as- 
signed to  Judge  Baker  to  prep  ire  the  opinion;  but,  before  the  opinion  was 
prepared,  he  was  elected  to  the  Supreme  Bench  and  Judge  Welch  had  died, 
and  the  record  was  again  reviewed  after  Judges  Upton  and  Smith  came 
upon  the  bench,  and  again  affirmed.  This  accounts  for  the  delay  in  filing 
toe  opinion. 


George  Groom 

v. 

Robert  Parables. 


Criminal  Conversation— Damages — Evidence — Jurisdiction. 

1.  In  an  action  to  recover  damages  for  criminal  conversation  with  the 
plaintiff's  wife,  the  marriage  may  be  proved  by  a  copy  of  the  record 
thereof  in  a  parish  register. 

2.  A  general  objection  to  the  introduction  of  a  copy  of  a  record  does 
not  raise  the  question  of  its  secondary  character,  or  as  to  its  authentication, 
but  only  the  question  of  its  competency. 

3.  In  the  case  presented,  it  is  held:  That  the  refusal  to  allow  the  wife 
to  testify  was  proper;  and  that  the  verdict  for  the  plaintiff  is  supported  by 
the  evidence. 

[Opinion  filed  December  8,  1SS8.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  the  Hon. 
William  Brown,  Judge,  presiding. 
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Mr.  J.  M.  Hunter,  for  appellant. 

Messrs.  IIenry  Mackay  and  Geokge  L.  Hoffman,  for  appel- 
lee. 

Lacey,  P.  J.  This  was  an  action  on  the  case  commenced 
by  the  appellee  against  the  appellant  to  recover  damage  for 
criminal  conversation  with  appellee's  wife.  There  was  a  trial 
and  verdict  and  judgment  for  the  latter  in  the  sum  of  $711, 
from  which  judgment  this  appeal  is  taken. 

It  is  complained  that  the  evidence  fails  to  support  the  ver- 
dict; that  the  proof  of  marriage  was  not  legally  made,  and 
that  appellee's  instructions  were  erroneous.  We  fail  to  find 
any  force  in  any  of  the  objections.  The  fact  as  to  the  act  of 
criminal  conversation  with  appellee's  wife  is  well  supported 
by  the  evidence,  and  we  do  not  feel  at  liberty  to  interfere  with 
the  judgment  for  the  reason  that  there  was  not  sufficient  evi- 
dence. This  we  state  generally;  for  it  is  not  necessary  to  go 
into  a  detailed  examination  of  the  evidence.  The  proof  of 
marriage  is  sufficiently  made.  A  copy  of  the  parish  register 
in  London,  England,  was  properly  introduced — it  is  true  against 
the  objection  of  the  appellant — but  the  objection  was  only 
general  and  not  special,  and  only  reached  to  the  competency 
of  the  evidence.  Such  general  objections  do  not  raise  the 
question  as  to  the  secondary  character  of  the  evidence,  such  as 
being  a  copy,  nor  does  it  raise  the  question  as  to  its  Authenti- 
cation. Buntain  v.  Bailey,  27  111.  409.  It  need  not  be  shown 
by  the  proof  in  the  first  instance  that  the  marriage  was  in 
accordance  with  the  laws  of  England;  such  fact  will  be  pre- 
sumed at  least  prima  facie,  from  the  fact  alone  of  the  mar- 
riage.    Hutchins  v.  Kimball,  31  Mich.  126. 

Besides  the  above  evidence,  appellee  testified  on  the  trial  to 
the  fact  of  the  marriage;  the  complaint  that  the  wrife  of  ap- 
pellee was  not  allowed  to  testify  has  no  force.  She  was  not  a 
competent  witness  at  common  law,  and  she  had  not  been  made 
so  by  statute.     Crose  v.  Kutledge,  81  111.  266. 

Objection  is  made  to  appellee's  1st,  2d,  3d,  4th,  6th,  8th  and 
9th  instructions,  but  a  careful  examination  of  them  shows  us 
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that  they  are  not  objectionable  and  are  in  the  main  correct. 
The  instructions  as  a  whole  seem  to  be  fair  and  full,  and 
neither  party  has  any  right  to  complain  of  them. 

Finding  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 


City  of  Peoria 

v. 
Susan  E.  Crawl. 


Municipal  Corporations — Diversion  of  Surface  Water — TitU  to  Land 
Diimag  ed — Evidence. 

1.  A  person  having  the  actual  possession  of  land  will  be  regarded  and 
deemed  the  true  owner  thereof  until  the  contrary  is  made  to  appear. 

2.  In  a  suit  to  recover  damage*  for  an  injury  occasioned  by  the  wrongful 
or  negligent  manner  in  which  work  is  done  on  the  streets  of  a  city,  it  is 
unnecessary  to  prove  that  it  was  done  by  persons  employed  by  the  city,  such 
being  the  reasonable  presumption. 

[Opinion  filed  December  8,  1888.] 

Appeal  fr^m  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 


Mr.  John  M.  Tennery,  for  appellant 

Mr.  Isaac  C.  Edwards,  for  appellee. 

Upton,  J.  This  action  on  the  case  was  commepced  by  the 
appellee  against  the  appellant  in  the  Circuit  Court  of  Peoria 
County,  to  recover  damages  caused,  as  is  alleged,  by  the  appel- 
lant diverting  the  surface  water  of  a  large  territory  in  appel- 
lant city  from  its  natural  course,  and  improperly  and  negli- 
gently conducting  the  same  by  means  of  a  sewer  constructed 
and  maintained  by  appellant  upon  the  lot  of  land  of  appellee. 
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and  flooding  the  same,  for  which,  on  trial  in  said  court  by  a 
jury,  appellee  obtained  a  verdict  for  $250,  upon  which  ver- 
dict judgment  was  rendered  in  the  court  below,  and  to  reverse 
which  the  suit  was  brought  to  this  court  by  appeal.  The 
main  contention  here  is,  that  the  appellee  in  the  court  below 
did  not,  by  evidence  introduced,  show  an  actual  paper  title  in 
herself  to  the  land  claimed  to  have  been  damaged  by  the 
wrongful  act  of  appellant. 

It  is  insisted  on  the  part  of  the  appellant  that  such  was 
indispensable  to  a  recovery  in  the  court  below  or  in  this  court: 

1st.  Because  the  appellee  in  the  declaration  filed  in  this 
case,  avers,  after  description  of  the  "locus  in  quo"  that  ushe 
held  and  occupied  the  same  under  title  in  fee  simple,"  etc. 

2d.  Because  the  action  is  brought  and  seeks  to  recover 
damages  for  a  permanent  injury  to  the  fee,  and  not  for  an 
injury  to  a  possessory  interest  merely. 

The  plaintiff  testified  that  she  was  in  the  actual  possession 
and  the  owner  of  the  lot  in  question  at  the  time  of  the  injury 
complained  of,  and  had  been  for  a  period  of  over  twenty  years 
(with  the  exception  of  a  few  months  when  she  resided  on 
some  other  premises  nearer  the  city). 

She  is  sustained  in  her  evidence  by  some  six  other  wit- 
nesses, indeed  by  all  the  testimony  upon  that  point  in  the 
case  on  the  trial  below. 

In  Shoup  et  al.  v.  Shields  et  ah,  116  111.  488,  which  was 
an  action  of  trespass  quare  clausum  /regit  to  recover  dam- 
ages for  entering  the  close  of  the  plaintiff,  and  cutting  down 
a  hedge  growing  thereon,  it  was  there,  as  here,  contended,  that 
because  the  appellees  failed  to  show  a  fee  simple  title  to  the 
land  then  in  dispute  by  a  regular  chain  of  title  from  the  Gov- 
ernment down  to  plaintiffs,  no  recovery  could  be  had.  The 
court  held  in  that  case,  "that  it  was  not  necessary  to  show  a 
chain  of  title  from  the  Government."  "It  would  have  been 
enough  to  have  6hown  no  more  than  possession." 

In  McLean  v.  Farden  et  al.,  61  111.  106,  which  was  an  action 
of   trespass  quare  clausum  f regit  for  alleged  unlawful  entry    % 
upon  lands  and  cutting  trees  thereon,  the  court  held  that  the 
person  having  the  actual  possession  of  land,  will  be  regarded 
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and  deemed  the  true  owner  thereof  until  the  contrary  is  made 
to  appear;  and  that  whoever  would  dispute  that  possessory 
title,  can  only  do  so  by  exhibiting  paramount  title. 

Jn  the  case  of  The  City  of  Chicago  v.  McGraw,  75  111.  566» 
which  was  an  action  of  trespass  guare  clausum  for  injuries 
done  to  land  by  excavating  the  Illinois  and  Michigan  Canal, 
which  manifestly  was  a  permanent  injury  to  the  land,  the 
court  held  that,  in  trespass  to  real  estate  in  the  actual  possession 
of  the  plaintiffs,  when  no  effort  is  made  by  the  defense  to  show 
title  in  any  one  else,  proof  of  title  other  than  of  possession  is 
not  necessary. 

We  conclude,  therefore,  that  the  points  above  stated  of  appel- 
lant are  not  well  tikin,  and  that  the  court  below  did  not  err  in 
that  regard. 

A  further  point  is  made  by  appellant,  which  is  that  it  is  not 
sufficiently  shown  by  this  record  that  the  appellant  did  or 
caused  the  work  done,  or  culvert  built,  which  caused  the  injury, 
which,  as  is  contended,  could  have  been  done  in  this  case  by 
the  records  or  ordinances  of  appellant  city. 

The  appellant's  city  engineer,  Geo.  F.  Weigretman,  testified 
that  he  was  the  city  engineer  of  the  city  of  Peoria,  and  had 
been  such  for  six  years  prior  to  that  time;  that  he,  as  such 
engineer,  had  charge  of  the  work  when  the  culvert  complained 
of  was  put  in,  and  that  it  was  done  under  his  supervision.  The 
work  was  nearly  finished  in  the  fall  of  1884,  but  some  was 
done  in  the  spring  of  1SS5. 

It  is  a  reasonable  presumption,  where  work  is  done  on  the 
streets  of  a  city,  that  it  is  done  by  the  proper  authorities  of 
the  city,  and  in  a  suit  to  recover  damages  for  an  injury 
occasioned  by  the  wrongful  or  negligent  manner  of  doing 
such  work  it  is  not  necessary  to  prove  that  it  was  done  by 
persons  employed  by  the  city.  The  City  of  Chicago  v.  Brophy, 
79  111.  277;  The  City  of  Chicago  v.  Johnson,  53  111.  94,  and 
cases  cited. 

We  have  carefully  examined  the  record  in  this  case  and  we 
think  the  jury  were  warranted  in  the  verdict  rendered  in  the 
case,  and  that  the  court  was  fully  justified  in  the  instructions 
given,  and  finding  no  error  therein  the  judgment  is  affirmed. 

Judgment  affirmed.     ' 
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Jonathan  S.  McDonald  198b  4285 

v. 
The  President  and  Trustees  of  the  Village  of 

Lockport. 

Municipal  Corporations — Defective  Sidewalk — Personal  Injury — Becor- 
eryfrom  Village — Action  over  against  Abutting  Property  Owner — Former 
Adjudication — Evidence — Powers  of  Village  Trustees. 

1.  Where  a  municipal  corporation  which  has  been  required  to  pay  dam- 
ages for  a  personal  injury  caused  by  a  defective  sidewalk,  the  owner  of  the 
abttting  property  having  joined  in  the  defense,  brings  suit  to  recover  the 
amount  bo  paid  from  such  owner,  be  can  not  again  litigate  questions 
involved  in  the  first  suit. 

2.  In  the  case  presented,  it  was  only  necessary  for  the  plnintiff  to  prove 
that  the  negligence  of  the  defendant  was  the  cause  of  the  injury,  and  that 
judgment  against  it  had  been  obtained  and  paid. 

3-  A  village  board  of  trustees  can  only  bind  the  village  when  acting  in 
their  corporate  capacity,  and  such  act  must  be  of  record.  Instruction  or 
directions  to  a  police  constable  by  individual  members  of  the  board  acting 
separately  do  not  bind  the  municipality. 

4.  In  the  case  presented,  the  court  properly  directed  a  verdict  for  the 
appellee,  it  having  made  by  its  evidence  a  prima  facie  case,  and  the  defend- 
ant having  failed  to  make  any  defense. 

[Opinion  Sled  December  8,  1SSS.] 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Dorrancb  Dibell,  Judge,  presiding. 

Mr.  C.  W.  Brown,  for  appellant. 

Messrs.  Hill  &  Haven,  for  appellant. 

C.  B.  Smith,  J.  In  1885  appellant  owned  and  occupied  a 
building  on  the' north  side  of  Tenth  street,  in  the  village  of 
Lockport.  Desiring  a  better  sidewalk  in  front  of  his  building 
he  tore  away  the  old  one  and  excavated  the  earth  under  the 
same  about  eight  feet  deep,  and  laid  a  new  stone  sidewalk  in 
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the  place  of  the  old  one,  about  eleven  feet  wide,  and  thirty 
feet  loner.  Some  time  after  this  new  sidewalk  was  laid  by 
appellant,  and  being  need  by  the  public,  one  Randall  Lynn, 
on  the  4th  of  March,  1886,  fell  into  a  hole  in  said  sidewalk 
and  was  injured.  For  this  injury  Lynn  sued  the  village  of 
Lcckport.  A  trial  of  this  suit  was  had  resulting  in  a  judg- 
ment in  favor  of  Lynn  for  $200  and  costs  taxed  at  $63.05. 

Lynn's  declaration  contained  two  counts.  The  substance  of 
the  first  being  that  the  sidewalk  in  question  had,  for  a  long 
time  prior  to  the  injury  complained  of,  been  out  of  repair  and 
a  large  opening  in  the  sidewalk  left  open  and  unguarded  and 
that  he,  while  exercising  due  care  in  passing  over  said  walk 
in  the  night  time,  fell  into  such  hole  and  was  injured.  The 
second  count  charges  that  a  large  stone  forming  a  part  of  the 
sidewalk  had  been  removed  out  of  its  place  and  thereby  left 
a  hole  in  the  sidewalk,  into  which  he  fell  while  exercising  due 
caution.  Both  counts  allege  negligence  on  the  part  of  the 
city.  The  defendant  pleaded  the  general  issue.  Appellant 
here  was  served  with  notice  that  the  village  had  been  sued 
and  requested  to  appear  and  defend.  He  appeared  by  his 
attorney  and  assisted  in  the  defense.  The  village  was 
defeated  and  paid  the  full  amount  of  judgment,  costs  and 
interest. 

This  suit  is  now  brought  against  McDonald,  the  appellant, 
by  the  village  of  Lockport  to  recover  over  against  him  the 
amount  of  the  former  judgment  against  the  village.  The 
declaration  alleges  the  negligent  manner  of  building  the  side- 
walk by  McDonald  and  its  dangerous  character,  the  injury  to 
Lynn  and  his  recovery  of  a  judgment  against  the  village,  and 
its  payment.     The  defendant  pleads  the  general  issue. 

On  the  trial  the  village  proved  its  corporate  existence,  the 
ownership  of  the  property  along  which  the  sidewalk  was 
built,  that  appellant  built  it,  that  it  was  dangerous,  and  that 
Lynn  fell  into  it  in  the  night  time  and  sustained  injuries  for 
which  he  recovered.  The  notice  to  appellant  to  appear  and 
defend,  and  the  fact  that  he  did  appear  and  assist  in  the 
defense,  was  admitted.  It  was  also  admitted  that  the  village 
had  paid   the   full   amount   of  judgment,  interest  and  costs, 
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amounting  in  all  to  the  sum  of  $267,65.  The  record  of  the  suit 
of  Lynn  against  the  village  was  also  introduced.  The  proof 
fully  established  the  identity  of  the  two  causes  of  action. 
Thereupon  the  appellee  rested  its  case. 

To  meet  this  case,  so  made,  the  appellant  introduced  one 
Sly,  the  marshal  of  police,  a  constable  of  the  village.  Appel- 
lant asked  witness  "  if  he  had  any  instructions  or  directions 
from  the  village  trustees  in  reference  to  that  opening?"  to 
which  appellee  objected,  and  the  objection  was  sustained  and 
exception  taken.  Witness  testified  that  he  told  McDonald  to 
fix  the  place,  and  that  McDonald  asked  him  if  that  would  do  ? 
Appellee  objected  to  witness  giving  any  further  conversation 
between  himself  and  McDonald,  which  objection  was  sustained 
and  exception  taken. 

This  witness  was  also  asked  if  he  acted  with  a  knowledge 
of  the  trustees  in  looking  after  the  sidewalks,  and  if  he  acted 
in  his  official  capacity  in  doing  what  he  did,  to  which  objec- 
tion was  made  and  sustained  and  exception  taken.  We  think 
the  court  ruled  correctly  in  excluding  this  testimony.  Any 
authority  to  bind  the  village  must  have  been  a  matter  of  rec- 
ord. The  individual  officers  of  the  board,  acting  separately, 
could  not  bind  the  village  by  any  instructions  or  directions  any 
of  them  might  give  the  officers.  They  can  only  bind  the 
village  when  acting  in  their  corporate  capacity,  and  those  acts 
must  be  shown  by  the  record. 

Appellant  also  called  Randall  Lynn,  who  testified  that  Mc- 
Donald's building,  where  he  was  hurt,  was  just  opposite  the 
city  hall.  He  \  ;s  then  asked  to  state  if  the  lamp  on  the 
street  in  front  of  the  city  hall  was  lighted  and  binning  that 
night,  to  which  objection  was  made  and  sustained,  and  excep- 
tion taken.  Appellant  <hen  offered  to  prove  by  the  witness 
and  the  corporate  records  that  the  village  had  for  years  under. 
taken  to  light  the  streets,  including  the  6treet  in  controversy, 
and  that  Lynn  was  hurt  on  a  dark  night;  that  the  lamp  in 
front  of  the  city  hall  was  not  lighted  on  that  night;  that,  if 
it  had  been  lighted,  the  holes  in  the  sidewalk  could  have  been 
seen  by  Lynn  and  avoided;  that  the  failure  to  light  the  lamp 
contributed  to  Lynn's  injury,  and  that  the  police  constable  had 
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been  charged  by  the  records  with  the  duty  of  lighting  the 
lamps,  including  the  one  in  front  of  the  city  hall,  but  the 
court  refused  the  offer  and  exception  was  taken.  We  think 
the  court  was  correct  in  this  ruling.  This  evidence  would 
have  been  competent  in  the  suit  of  Lynn  against  the  city. 
But  appellant  having  been  notified  to  appear  and  defend  that 
suit,  was  bound  by  the  judgment  there*  had  and  can  not  now 
litigate  the  questions  then  involved,  in  this  suit.  All  that 
appellee  was  bound  to  prove  in  this  case,  was  that  appellant 
was  the  author  of  the  mischief  for  which  the  village  had  been 
convicted  and  that  it  had  paid  the  judgment.  Upon  this  evi- 
dence the  right  of  appellee  to  recover  was  absolute.  Gridley 
v.  The  City  of  Bloomington,  68  III.  47;  Todd  v.  The  City  of 
Chicago,  18  111.  App.  505;  City  of  Bloomington  v.  Roush, 
13  111.  App.  341.  The  appellant  offering  no  further  evidence, 
the  court  thereupon  directed  the  jury  to  return  a  verdict  for 
the  appellee  for  the  sum  of  $207.65,  which  the  jury  did,  and 
the  appellant  had  judgment  on  the  verdict. 

The  appellee,  by  its  evidence,  made  &  prima  facie  case,  and 
the  appellant  having  failed  to  offer  anything  against  it,  there 
was  no  error  in  the  court  directing  a  verdict  for  the  appellee. 
There  was  nothing  for  the  jury  to  try,  and  to  have  sent  them 
out  to  consider  of  their  verdict  would  have  beeu  but  an  idle 
ceremony. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


John  Lynch 

v. 

D.  B.  Jackson  et  al. 


Mortgages — Deed  Absolute  in   Form — Separate  Defeasance — Forfeit- 
ure— Bill  to  Redeem — Limitations — Laches — Notice  to  Devisee. 

1 .  A  conveyance  of  lands,  absolute  in  form,  made  by  a  debtor  to  a  cred- 
itor who,  by  separate  instruments  executed  at  the  same  time,  agrees  to 
ve-convey  upon  payment  of  the  indebtedness,  is  a  mortgage. 
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2.  In  the  case  presented,  upon  a  bill  to  redeem,  it  is  held:  That  the  deed 
and  contract  in  question  are  to  be  construed  as  a  mortgage;  that  the 
mortgagee  and  his  devisee,  the  defendant,  having  failed  to  declare  a  for- 
feiture and  foreclose  the  mortgage  after  the  expiration  of  the  two  years 
limited  in  flie  contract,  the  mortgagor  is  entitled  to  redeem  and  to  an 
accounting  for  rents  and  profits,  although  his  bill  was  not  filed  until  a  little 
over  five  years  after  the  note  became  due;  and  that  the  defendant  is  charge- 
able with  at  least  constructive  notice  of  the  rights  of  the  complainant. 

3.  In  this  State  it  seems  that  the  right  of  redemption  against  a  mort- 
gagee in  possession  extends  during  the  statutory  period  for  foreclosure. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Gourt  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  It.  C.  Montony  and  A.  C.  Little,  for  appellant 

Messrs.  Chas.  Wheaton  and  M.  O.  Southworth,  for  appel- 
lees. 

C.  B.  Smith,  J.  This  was  a  bill  brought  by  John  Lynch, 
appellant,  against  D.  B.  Jackson  and  others,  appellees,  to 
redeem  from  a  mortgage  certain  premises  described,  and  for 
an  accounting  as  to  rents  and  profits. 

The  facts  as  disclosed  by  the  record  are  these:  Prior  to  the 
21st  day  of  August,  1877,  John  Lynch  and  S.  L.  Jackson, 
the  father  of  D.  B.  Jackson,  had  business  transactions  result- 
ing in  Lynch  becoming  indebted  to  Jackson  upon  different 
promissory  notes,  some  of  them  secured  upon  the  property 
now  in  controversy.  These  notes  had  become  past  due,  and 
were  doubled  up  on  one  or  two  occasions  and  renewed,  and 
constantly  growing,  and  no  part  of  principal  or  interest  being 
paid  until,  on  August  21,  1S77,  they  reached  the  sum  of 
81,850,  principal  and  interest.  Samuel  L.  Jackson  then  noti- 
fied Lynch  that  he  would  wait  no  longer  for  his  money,  and 
that  it  must  be  at  once  paid  or  he  would  throw  him  out  of 
the  property  covered  by  the  mortgage  in  thirty  days; 
Jackson  proposed  to  Lynch  to  deed  him  the  property  in  satis- 
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faction  of  the  debt;  Lynch  declined  to  do  it,  begging  farther 
time,  which  Jackson  positively  refused  to  give. 

Lynch  and  Jackson  spent  the  whole  of  the  21st  day  of 
August  trying  to  adjust  the  matter. 

They  finally  came  together  and  it  was  agreed  that  Lynch 
and  his  wife  would  execute  an  absolute  deed  for  the  premises 
to  Jackson,  and  that  Jackson  would  obligate  himself  to  re-sell 
the  property  to  Lynch  at  the  expiration  of  two  years,  on 
condition  of  Lynch  paying  up  the  $1,850,  with  interest.  This 
contract  thus  executed  was  as  follows  : 

"Articles  of  agreement  made  this  twenty-first  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sev- 
enty-seven, between  Samuel  L.  Jackson  of  the  city  of  Aurora, 
Kane  County,  Illinois,  party  of  the  first  part,  and  John  Lynch 
of  the  same  city,  county  and  State  aforesaid,  party  of  the  sec- 
ond part.  Witnesseth,  that  the  said  party  of  the  first  part 
hereby  covenants  and  agrees  that,  if  the  party  of  the  second 
part  shall  first  make  the  payments  and  perform  the  covenants 
hereinafter  mentioned  on  his  part  to  be  made  and  performed, 
the  said  party  of  the  first  part  will  convey  and  assure  to  the 
party  of  the  second  part,  in  fee  simple,  clear  of  all  incum- 
brances whatever  hereafter  accruing,  by  a  good  and  sufficient 
warranty  deed,  the  following  lot,  piece  or  parcel  of  land,  viz.* 
Situated  in  the  city  of  Aurora,  "Kane  County  and  State  of 
Illinois,  and  described  as  follows :  Commencing  at  a  point 
twerfty-two  feet  northerly  from  the  southeasterly  corner  of  lot 
No.  6,  in  block  5,  of  the  original  plat  of  West  Aurora,  as 
recorded,  and  running  westerly  sixty  feet  at  right  angles  with 
River  street;  thence  northerly  along  the  east  line  of  lands 
heretofore  belonging  to  W.  Y.  Plum,  twenty-one  feet:  thence 
easterly  to  River  street;  thence  southerly  twenty-one  feet  to 
the  place  of  beginning :  And  being  all  and  the  same  this  day 
deeded  from  the  said  John  Lynch  and  his  wife  to  me,  the  said 
Samuel  L.  Jackson,  and  being  the  store  and  lands  on  said  River 
street.  And  the  said  party  of  the  second  part  hereby  cov- 
enants and  agrees  to  pay  to  said  party  of  the  first  part  the  sum 
of  one  thousand  eight  hundred  and  fifty-two  dollars  ($1,852) 
two  years  from  the  date  of  these  presents,  with  annual  interest 
at  ten  per  cent,  per  annum,  according  to  the  tenor  of  one  eer- 
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tain  promissory  note  executed  by  said  John  Lynch,  and  paya- 
ble to  the  said  party  of  the  first  part  two  years  after  date 
thereof,  with  annual  interest  at  tqn  per  cent,  per  annum,  dated 
the  twenty-first  day  of  August,  1877,  and  for  the  same  sum 
above  mentioned,  to  wit,  the  sum  of  $1,852.     And  in  case  of 
the  failure  of  the  said  party  of  the  second  part  .to  make  said 
payments  of  interest  or  principal,  or  perform  any  of  the  cov- 
enants on  his  part  hereby  made  and  entered  into,  this  contract 
shall,  at  the  option  of  said  party  of  the  first  part,  be  forfeited 
and  determined,  and  the  party  of  the  second  part  shall  forfeit 
all  the  payments  by  him  made  on  this  contract,  and  such  pay- 
ments may  be  retained  by  the  party  of  the  fiist  part  in  satis- 
faction and  liquidation  of  all  damages  by  him  sustained.     And 
it  is  further  mutually  covenanted  and  agreed  by  and  between 
the  said  parties  that  said  party  of  the  first  part  shall  take,  keep 
and  retain  the  possession,  occnrancy  and  control  of  said  ian,ds 
and  premises  during  the  continuance  of  this  contract,  with  a 
right  to  rent  or  lease  the  same.     And  it  is  further  mutually 
agreed  that  the  said  party  of  the  first  part  shall  pay  all  taxes 
due,  past  due  and  to  become  due  on  said  premises,  and  also 
make  all  necessary  repairs  on  said  lands  and  premises,  and  shall, 
from  the  rents  received  from  the  same,  pay  and  liquidate  such 
repairs  and  taxes,  and  apply  any  surplus  upon  the  note  above 
described,  and  for  any  surplus  of  expenses  for  repairs  and 
taxes  over  the  rent  that  may  be  received  the  party  of  the  sec- 
ond part  6hall  be  liable  to  the  party  of  the  first  part  h.s  a  further 
indebtedness  under  this  contract,  to  be  paid,  with  ten  per  cent, 
interest  thereon,  at  the  expiration  of  the  time  expressed  for 
the  payment  of  the  principal  of  said  note. 

"  And  it  is  also  mutually  agreed  that  the  party  of  the  fir^t 
part  may  get  the  premises  insured  for  his  own  benefit,  to  the 
amount  not  to  exceed  $1,500,  during  said  two  years,  and  the 
costs  and  expenses  of  which  shall  be  a  further  indebtedness 
under  and  subject  to  the  terms  of  this  contract.  It  is  mutually 
agreed  that  all  the  covenants  and  agreements  herein  contained 
shall  extend  to  and  be  obligatory  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  respective  parties. 

"S.  L.  Jackson,    [l.  s.] 
44  Joijn  Lynch,       [l.  s.]  " 
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This  contract  and  the  deed  and  notes  were  all  signed  and 
delivered  at  the  same  time,  all  being  one  transaction.  It  is 
manifest  that  the  contract  was  a  mere  defeasance  to  the  deed, 
and  that  the  deed,  though  absolute  in  form,  was  intended  only 
as  a  security  for  the  debt,  and  was  but  a  mortgage.  The 
terms  of  thejcontract  are  so  clear  and  conclusive  upon  that 
point  that  no  discussion  could  make  it  plainer.  The  law  upon 
this  subject  is  so  well  settled  that  the  citation  of  authorities 
in  its  support  seems  but  a  useless  ceremony,  and  we  shall  con- 
tent ourselves  with  the  citation  of  a  single  case — Snider  v. 
Griswold,  37  111.  216. 

Indeed,  we  do  not  understand  appellees  as  making  any  seri- 
ous contention  that  this  was  not  a  mortgage.  They  rest  their 
defense  upon  the  ground  of  laches  and  estoppel.  S.  L.  Jack- 
son took  possession,  made  repairs,  paid  the  taxes  and  received 
the  rents.  At  the  end  of  the  two  years  Lynch  failed  to  pay 
the  note.  Neither  he  nor  S.  L.  Jackson  gave  the  matter  any 
attention;  Jackson  remained  in  possession  until  his  death, 
which  occurred  about  one  year  after  the  note  became  due. 
About  a  month  before  his  death  he  made  a  will,  dividing  his 
property  among  his  children,  and  gave  this  property  in  dis- 
pute to  his  6on,  D.  B.  Jackson,  who  immediately  went  into 
possession  and  remained  in  possession,  treating  the  property  in 
all  respects  as  his  own  until  this  suit  was  brought. 

Appellant  Lynch  filed  this  agreement  of  defeasance  for 
record  immediately  after  it  was  made  and  delivered  to  him- 
Taking  the  property  as  a  gift,  and  chargeable  also  with  notice 
of  what  the  recorded  contract  contained,  D.  B.  Jackson  holds 
the  property  precisely  as  his  father  held  it,  and  can  claim  no 
exemptions  or  rights  in  relation  to  the  property  which  his 
father  could  not  have  claimed.  This  contract  notified  him 
that  he  was  holding  and  improving  the  property  and  collect- 
ing rents  as  a  mortgagee  whose  duty  it  was  to  apply  all  above 
repairs  and  taxes  on  appellant's  note.  He  went  into  posses- 
sion under  this  mortgage  and  remained  in  possession  with  full 
legal  knowledge  of  the  obligation  to  apply  all  in  excess  of 
taxes,  interest  and  repairs  on  this  note.  lie  can  not  claim  that 
he  was  innocently  and  iguorantly  making  these  improvements 
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and  that  appellant  was  standing  by  and  permitting  him  to 
improve  his  property  without  informing  him  of  his  rights. 
Appellant  contracted  in  this  defeasance  that  his  note  might  be 
paid  by  the  rents  unless  Jackson  elected  to  declare  a  forfeit- 
ure on  failure  to  pay  the  note.  There  is  no  proof  that  such 
a  forfeiture  was  ever  declared.  It  is  a  maxim  of  the  law  that 
"  once  a  mortgage  always  a  mortgage,"  until  it  is  satisfied. 
Miller  v.  Thomas,  14  111.  428. 

If  this  property  had  once  passed  into  the  hands  of  a  stran- 
ger for  a  valuable  consideration  without  actual  or  constructive 
notice  of  this  defeasance,  then  very  different  questions  would 
arise.  But  here  the  constructive  notice  to  appellee  of  the 
rights  of  appellant  is  clear,  and  the  strong  probabilities  are 
that  he  had  actual  notice  of  the  nature  of  the  transaction  be- 
tween his  father  and  appellant.  But  constructive  notice  is  as 
effectual  to  protect  appellant's  right  as  actual  notice.  Appel- 
lee's position,  then,  as  well  as  that  of  his  father  before  him, 
was  simply  that  of  a  mortgagee  in  possession,  nothing  more 
or  nothing  less;  the  father  with  actual  contract  knowledge  of 
that  fact,  and  the  son,  being  but  a  volunteer,  took  it  charge- 
able with  its  burdens  in  his  father's  hands,  with  the  added 
constructive  knowledge  the  record  gave  him;  that  the  only 
right  he  had  in  the  property  was  that  of  a  mortgagee,  and 
that  under  the  defeasance  he  might  declare  a  forfeiture  and 
foreclose  the  mortgage,  or  he  might  waive  the  forfeiture  and 
continue  in  possession,  under  the  terms  of  the  defeasance, 
until  the  note  with  its  accruing  interest  was  paid  with  the  sur- 
plus rents  over  taxes  and  repairs,  and  then  surrender  back  the 
premises  to  appellant.  This,  in  our  judgment,  was  the  clear 
legal  effect  of  that  defeasance.  Finding,  as  we  do,  that  this 
was  a  mortgage,  the  only  remaining  question  for  us  to  deter- 
mine is,  has  anything  intervened  to  prevent  appellant  having 
the  right  to  redeem?  The  appellee  urges  that  he  has  lost 
this  rightly  his  delay  in  bringing  his  bill  and  by  estoppel. 

In  this  State  no  definite  rule  was  ever  laid  down  as  a  limita- 
tion of  time  upon  the  right  of  mortgagors  to  redeem  from  mort- 
gagees in  possession  until  the  case  of  Locke  v.  Caldwell,  91  III. 
417,  which  came  before  the  Supreme  Court  in  1879.     Prior  to 
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that  time  the  cases  involving  that  question  seemed  to  be  detc- 
mined,  not  so  much  upon  any  statute  of  limitations  as  upon 
the  circumstances  and  equities  surrounding  each  particular 
case.  In  the  case  above  referred  to,  the  court  holds  that  the 
law  of  limitations  is  that  the  right  of  a  mortgagee  to  foreclose 
and  that  of  a  mortgagor  to  redeem  are  mutual.  The  ques- 
tion there  arose  as  to  the  right  of  a  mortgagor  to  redeem  a 
certain  town  lot,  and  also  certain  other  lands,  upon  a  bill  filed 
for  that  purpose.     The  court  use  this  language: 

"It  is  the  well  settled  general  rule  that  twenty  years'  posse- 
sion by  the  mortgagee,  without  account  or  the  acknowledgment 
of  any  subsisting  mortgage,  is  a  bar  to  the  equity  of  redemption, 
unless  the  mortgagor  can  bringhimself  within  the  provisions  of 
the  statute  of  limitations.  Demarest  v.  Wynkeep,  3  Johns. 
Ch.  129.  In  Harris  v.  Mills,  28  111.  44,  this  court  has  held 
.  that  when  the  note  secured  by  the  mortgage  was  barred  after 
sixteen  years,  the  mortgage  would  also  be  barred. 

"The  general  rule  which  has  been  stated,  as  to  twenty 
years  possession  by  the  mortgagee  barring  the  equity  of 
redemption,  is  reciprocal,  and  the  mortgagee  will  be  equally 
barred  by  the  lapse  of  time." 

In  this  case  the  court  quotes  with  approval  the  language 
of  Chancellor  Kent  in  Moore  v.  Cable,  1  Johns.  Ch.  38(5, 
where  he  declares  the  rule  to  be,  that  twenty  years  actual 
possession  by  the  mortgagee  is  necessary  to  bar  the  equity  of 
.redemption  in  the  mortgagor.  And  the  same  doctrine  was 
held  in  Bollinger  v.  Choteau,  20  Mo.  80.  There  a  bili  to 
redeem,  was  filed  thirty -six  year*  after  the  mortgage  was  made, 
and  sixteen  years  had  elapsed  after  the  mortgagee  had  taken 
possession. 

"In  general,  the  respective  rights  of  the  mortgagee  and 
mortgagor,  with  regard  to  foreclosure  on  the  one  hand  and 
redemption  on  the  other,  are  treated  as  mutual;  that  is,  the 
existence  of  the  former  is  held  to  involve  that  of  the  latter, 
and  vice  versa,  and  the  fact  that  the  one  can  not  be  legally 
enforced  under  the  circumstances,  is  regarded  as  sufficient  to 
preclude  a  claim  for  the  other.  It  is  said  the  right  to  redeem 
and  foreclose  are  reciprocal  and  commensurable.  2  Hilliard 
on  Mort.,  Sec.  2." 
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And  in  this  same  case  the  court  refused  to  apply  the  doc- 
trine of  stalenass  and  laches  which  was  there  urged,  as  it  is 
urged  here,  under  the  rule  laid  down  in  2  Story's  Eq.  Jur., 
Sec.  1520,  as  being  a  defense  peculiar  to  courts  of  equity  and 
founded  upon  mere  lapse  of  time  and  the  staleness  of  the 
claim  in  cases  where  no  statute  of  limitations  directly  governs 
the  ease. 

We  understand  the  above  case  of  Locke  v.  Caldwell,  from 
which  we  have  quoted,  as  holding  that  the  right  of  redemp- 
tion is  not  barred  by  a  less  iime  than  the  right  of  foreclosure, 
which,  under  the  statute  in  force  when  the  note  in  question 
here  was  made,  would  be  ten  years*  This  bill  was  filed  in  a 
little  over  five  years  after  the  note  was  due. 

Counsel  for  appellee  cite  us  to  a  great  number  of  cases 
where  equitable  relief  has  been  denied  on  the  ground  of 
laches,  and  to  many  cases  where  the  right  to  redeem  has  been 
refused  for  the  same  reason.  It  is  said  that  Bush  v.  Sherman, 
80  111.  160,  is  an  authority  against  appellant.  In  that  case  the 
mortgagor  executed  a  trust  deed  with  a  power  of  sale,  and 
then  voluntarily  went  into  the  great  rebellion  and  joined 
himself  to  the  enemies  of  his  country,  and  while  absent  thj 
premises  were  sold  under  the  power;  when  ho  returned  alter 
the  war,  he  filed  a  bill  to  set  aside  the  sale,  alleging  that  the 
power  was  not  executed  in  strict  conformity  with  the  deed  of 
trust.  There  was  no  question  of  the  right  of  redemption 
involved.  The  court  held  that  his  delay  was  inexcusable  for 
the  purpose  of  setting  aside  a  sale  for  mere  irregularity. 

In  C'eaver  v.  Green,  107  111.  68,  it  was  held  that  five  years 
lapse  of  time  would  bar  a  right  to  set  aside  a  sale  made  under 
a  trust  deed  with  a  power  of  sale  for  mere  irregularities  in 
the  sale.  No  question  of  the  right  of  redemption  was  made, 
further  than  that  such  right  would  result  from  setting  aside 
the  sale. 

In  Beach  v.  Byers,  93  111.  295,-  the  bill  was  to  declare  a 
trust  and  enforce  specific  performance,  aud  complainant's 
laches  was  held  a  bar. 

In  Williams  v.  Rhodes,  81  111.  571,  the  bill  was  to  set  aside 
an  execution  sale  after  the  lapse  of  five  years,  and  the  relief 
was  denied  on  account  of  the  lapse  of  time. 
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In  Maher  v.  Farwell,  97  111.  56,  the  bill  was  filed  as  in  the 
case  at  bar  to  redeem  from  an  alleged  mortgage  in  the  shape 
of  a  deed  absolute  on  its  face.  The  bill  set  up  a  parol  agree- 
ment, made  about  the  time  of  the  conveyance,  between  Maher 
and  Farwell,  to  the  effect  that  a  deed  absolute  should  be  made 
to  Farwell,  and  that  upon  the  payment  of  a  note  of  $1,700 
which  Farwell  held  against  Maher,  the  land  should  be  con- 
veyed back  to  Maher;  the  bill  to  redeem  was  filed  some  thir- 
teen years  after  the  date  of  the  deed  and  the  alleged  parol 
agreement,  and  the  relief  was  denied.  The  court  in  that  case 
seems  to  place  the  chief  ground  for  refusing  the  relief  prayed 
for  on  the  failure  of  Maher  to  prove  his  bill  by  clear  and  sat- 
isfactory evidence  after  so  great  a  lapse  of  time.  It  is  true 
the  court  say  that  Maher  had  shown  no  sufficient  reason  for 
the  long  and  extraordinary  delay  in  bringing  his  suit,  and 
until  the  facts  connected  with  the  transaction  had  faded  from 
the  memory  of  the  witnesses,  or  the  witnesses  died  or  left 
the  country. 

So  far  as  can  be  gathered  from  this  case,  the  attention  of 
the  court  had  not  been  called  to  its  previous  deliberate  judg- 
ment in  Locke  v.  Caldwell,  91  111.  417.  The  remark  as  to  the 
lapse  of  thirteen  years  seems  to  be  incidental  to  the  main 
point  of  the  decision,  holding  that  the  parol  defeasance  was 
not  sufficiently  proven,  and  that  it  was  dangerous  to  place 
much  weight  on  the  memory  of  witnesses  after  the  lapse  of 
so  many  years.  These  observations  of  the  court  could  have 
no  application  where  the  defeasance  was  in  writing  and  under 
seal,  and  where  there  could  be  no  question  about  the  fact  of 
the  defqasance  being  made  as  in  the  case  before  us.  That  and 
this  case,  in  that  important  respect,  are  wholly  different.  But 
aside  from  the  grounds  upon  which  we  have  so  far  considered 
the  case  and  found  that  appellee  has  the  right  to  redeem,  we 
are  not  disposed  to  hold  that  appellant  would  not  have  the 
right  to  redeem  from  the  mere  lapse  of  time.  It  is  evident 
from  the  record  that  his  financial  condition  made  it  difficult, 
if  not  impossible,  for  him  to  raise  so  large  a  sum  of  money, 
and  that  for  him  to  have  made  application  to  redeem  without 
the  money  to  do  60  would  have  been  an  idle  ceremony.     He 
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might  well  rest  on  the  presumption  that  his  debt  was  being 
paid  by  the  rents,  and  that  it  was  much  better  for  him  to  let 
it  remain  in  that  condition  until  the  debt  was  paid,  than  for 
him  to  repossess  himself  of  it,  and  again  begin  the  struggle 
to  pay  the  debt  himself,  which  he  had  so  signally  failed  to  do 
before  he  executed  the  mortgage  and  let  the  mortgagee  into 
possession.  We  think  the  delay  was  not  so  great  nor  unrea- 
sonable under  the  circumstances  as  to  justify  a  court  of 
equity  in  now  withholding  the  right  to  redeem  on  the  mere 
ground  of  laches,  even  if  there  were  no  better  ground  upon 
which  to  place  the  right  to  redeem. 

For  the  reasons  above  given  we  think  the  court  erred  in 
dismissing  complainant's  bill.  The  decree  will  be  reversed 
and  the  cause  remanded,  with  directions  to  the  court  to  set 
aside  the  order  dismissing  the  bill  and  to  grant  a  decree 
allowing  complainant  to  redeem,  and  to  refer  the  case  to  the 
master  to  state  an  account  of  the  amount  due  on  the  note,  and 
also  of  the  rents  and  profits  received  by  the  appellees, 
together  with  taxes  and  insurance  paid,  and  the  reasonable 
and  necessary  repairs  made,  and  at  the  end  of  each  year  to 
credit  the  note,  with  the  surplus,  if  any,  of  rents  over  taxes, 
insurance  and  necessary  repairs,  etc.,  and  for  each  succeeding 
year.  If  there  is  any  balance  found  due  complainant,  he  will 
be  entitled  to  a  decree  for  that  amount,  and  if  there  be  any 
balance  found  due  appellant,  he  will  be  entitled  to  a  decree 
against  the  party  having  had  possession  of  the  property  for 
such  balance. 

Reversed  and  remanded. 


James  O.  McConaughy 

v. 
Cordelia  A.  Mahannah. 


28  109/ 
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71  654 


Real  Estate — Broker — Sale  by  Owner — Broker's  Commission— When 
Earned — When  Due — Measure  of  Compensation, 

1.    Where  land,  in  the  hands  of  a  broker  for  sale,  is  sold  by  the  owner,  such 
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broker  or  a^ent  is  entitled  to  his  commission,  if  the  sale  was  brought  about 
through  his  efforts.  ' 

2.  Such  commission  is  due  when  a  purchaser  is  found  who  buys  th* 
property,  and  the  right  thereto  is  not  -affected  by  any  modification  of  the 
terms  of  payment,  or  modes  of  security,  or  ultimate  compliance  with  the 
conditions  of  such  Rale  made  between  the  buyer  and  seller,  different  from 
the  terms  first  given  by  the  seller  to  the  broker. 

3.  In  such  a  case  the  compensation  stipulated  in  the  contract  fixes  the 
measure  of  compensation,  without  regard  to  whether  it  is  adequate. 

[Opinion  filed  December  8, 18SS.] 

In  error  to  the  County  Court  of  Ogle  County;  the  Hon. 
George  P.  Jaoo3S,  Judge,  presiding. 

Mr.  D.  W".  Baxter,  for  plaintiff  in  error. 

• 

Mr.  J.  C.  Seyster,  for  defendant  in  error. 

There  is  a  marked  distinction  between  a  sale  and  a  contract 

to  sell,  a  purchase  and  a  contract  to  purchase.     In  the  one 

case  the  title  passes,  in  the  other  it  doe3  not.     Jennings  v. 

*    Gage  et  al.,  13  111.  613;  Schneider  v.  Westcrman,  25  111.  424. 

No  cause  of  action  had,  or  could  have  accrued  to  the  plaint- 
iff at  the  time  of  the  commencement  of  this  suit,  as  White 
had  not  purchased,  and  it  could  not  be  known  then  whether 
or  not  he  would  ultimately  purchase,  and  no  commissions 
would  in  any  event  be  due  plaintiff  and  no  cause  of  action 
accrue  to  him  until  March,  1SS6. 

A  broker  employed  to  sell  real  estate  must  produce  a  per- 
son who  ultimately  becomes  purchaser  before  he  is  entitled 
to  his  commissions.  Richards  v.  Jackson,  31  Md.  250;  Stew- 
art v.  Murray,  92  Ind.  543;  Walker  v.  Tirrell,  101  Mass.  257; 
Tombs  v.  Alexander,  101  Mass.  255. 

Where  a  person  introduced  by  a  broker  enters  into  an  agree- 
ment to  purchase,  but  he  afterward  fails  to  consummate  it,  the 
broker  will  not  be  entitled  to  his  commission.  Kimberly  v. 
Henderson,  29  Md.  512. 

Where  a  broker  procures  an  offer  to  be  made  and  advises 
against  it,  and  subsequently  his  employer  negotiates  a -sale  at 
an  advanced  price  to  the  same  person,  the  broker  is. not  en- 
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titled  to  his  commissions  on  the  sale.     White  v*  Twitchings, 
26  Hun,  503. 

.  Where  the  broker  opens  negotiations  but  fails  to  bring  the 
customer  to  terms,  and  the  employer  subsequently  sells  to  the 
same  person  at  the  price  fixed,  he  is  not  liable  to  the  broker 
for  his  commissions.  Wylie  v.  Mar.  Nat.  Bank,  61  N.  Y.  415 ; 
Chandler  v.  Sultan,  5  Daly,  112;  Bennett  v.  Kidder,  5  Daly/ 
512;  Dennis  v.  Charlick,  6  Hun,  21;  Schwartze  v.  Yearly,  31 
Md.  270;  Vreeland  v.  Vctterlein,  33  N.  J.  Law,  247;  Lane 
v.  Albright,  49  Ind.  275. 

There  is  no  pretense  here  by  the  plaintiff  that  he  did,  or 
was  able  to  sell  this  land  for  $35  per  acre.  If  he  could 
recover  in  this  case  on  any  theory  it  must  be  on  an  implied  con- 
tract to  pay  him  a  reasonable  compensation  for  the  services 
actually  performed  by  him,  and  as  there  is  no  proof  of  the 
value  of  such  services  the  court  could  not  give  him  judgment. 

Where  the  plaintiff  has  rendered  services  under  special  con- 
tract but  not  in  the  stipulated  manner,  but  in  a  manner  bene- 
ficial  and  acceptable  to  defendant,  plaintiff  can  not  recover  on 
the  contract,  but  may  upon  a  quantum  meruit  2  Greenlcaf 
on  Evidence,  Sec.  104;  Addison  on  Contracts,  409;  Bannister 
v.  Read,  1  Gil.  92 ;  Webster  v.  Enfield,  5  Gil.  298;  Eggleston 
v.  Buck,  24  111.  262;  Taylor  v.  Eenn  et  al.,  79  111.  181;  Schiller 
et  al.  v.  McEwen,  90   111.  77. 

Upton,  J.  The  plaintiff  in  error  was  a  real  estate  broker 
residing  at  Rochelle,  in  Ogle  County.  The  defendant  in  error 
residing  in  the  same  county,  was  possessed  of  a  farm  of  about 
241  acres,  and  desirous  of  selling  the  same.  In  the  month  of 
July,  1SS5,  she  called  upon  plaintiff  in  error  at  his  office  and 
had  an  interview  with  him  about  selling  her  farm. 

At  this  interview  it  was  agreed  between  the  parties  that 
plaintiff  in  error  should  advertise  the  farm  for  sale  in  each  of 
the  two  newspapers  then  published  in  the  said  town  of 
Rochelle,  he  to  pay  for  the  advertisement  in  one  newspaper, 
she  in  the  other.  He  was  to  have  two  per  cent,  commission 
on  the  sale,  and  was  authorized  to  sell  the  farm  at  $35  per 
acre.     He  drew  up  the  notices  for  sale  thereof,  of  which  she 
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approved,  and  in  which  was  stated  the  price  per  acre,  and  it 
was  published  in  the  two  papers  as  mentioned.  A  few  days 
after  such  publication  Gary  J.  White  called  on  plaintiff  in 
error  as  agent  of  defendant  in  error,  stating  that  he  had  seen 
the  advertisement  for  the  sale  of  the  farm  in  the  newspaper, 
and  made  an  offer  to  purchase  the  same  at  §30  per  acre. 

Plaintiff  in  error  immediately  went  to  defendant  in  error  in 
person,  informed  her  of  the  offer  he  had  received  from  White, 
upon  which  she  immediately  went  to  plaintiff's  office  and  held 
a  personal  interview  with  White  in  the  presence  of  plaintiff, 
speaking  favorably  of  the  offer  made  to  White,  but  called 
plaintiff  in  error  into  his  office,  and  directed  him  to  go  out 
and  find  one  Peter  Smith  and  make  him  an  offer  of  the  farm 
at  the  same  price  of  §30  dollars  per  acre,  but  to  try  and  get 
better  terms  of  payment  and  more  money  down,  than  proposed 
by  White.  Plaintiff  wont  as  instructed,  saw  Smith,  who  de- 
sired to  see  his  son-in-law  and  talk  with  him  regarding 
the  matter,  of  which  he  informed  defendant  in  error,  and  she 
thereupon  suspended  further  negotiations  concerning  the  sale, 
for  that  day,  with  White. 

In  about  two  weeks  after  this  interview,  White  went  in 
person  to  the  defendant  in  error  and  completed  the  purchase 
of  the  farm,  agreeing  to  pay  $32  per  acre  therefor;  the  farm 
being  in  possession  of  a  tenant  of  defendant  in  error,  with 
right  to  remain  until  March  1,  1886,  allowing  incoming  ten- 
ant or  purchaser  to  do  fall  plowing  and  ditching  thereon. 
The  purchaser,  White,  gave  a  secured  note  for  a  part  of  the 
purchase  money,  due  March  1,  188(>,  went  upon  the  farm, 
plowed  about  forty  acres  of  land,  and  dug  about  160  rods  of 
ditch,  in  the  fall  of  1885,  after  he  had  purchased  it.  The 
abstract  of  the  title  not  being,  at  the  time -of  making  the  pur- 
chase, written  up  or  completed,  a  contract  evidencing  the  sale 
was  drawn  up  and  signed  by  the  parties  (vendor  and  vendee). 

The  sale  of  the  farm  to  White  being  made  as  stated,  the 
commissions  under  the  contract  as  claimed  by  the  plaintiff  in 
error  were  §154.50.  In  October,  1885,  defendant  refusing  to 
pay,  suit  was  commenced  by  plaintiff  in  error  against  defend- 
ant in  error,  to  recover  said   amount  as  commission,  before  a 
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justice  of  the  peace  in  Ogle  County,  and  he  obtained  a  judg- 
ment for  the  sum  of  $153.00  and  costs,  from  which  judgment 
an  appeal  was  taken  to  the  County  Court  of  Ogle  County,  a 
trial  had  therein,  and  a  judgment  rendered  for  the  defendant 
in  error  for  her  costs,  to  reverse  which  the  suit  is  in  this 
court  on  writ  of  error,  and  the  contention  here  is  whether, 
under  the  facts  on  this  record,  the  plaintiff  in  error  is  entitled 
to  recover  his  commissions  stipulated  in  said  contract? 

The  general  rules  of  law  applicable  to  this  class  of  cases  as 
we  understand  it,  briefly  is:  That  if  the  land,  while  in  the 
hands  of  the  broker  or  agent  for  sale,  is  sold  by  the  principal, 
still,  if  the  purchaser  is  procured  or  obtained  by  the  efforts  of 
the  agent  or  broker,  such  agent  is  entitled  to  his  commission. 
Lawrence  v.  Atwood,  1  111.  App.  2:22,  and  cases  there  cited; 
Caster  v.  "Webster,  79  111.  435. 

The  commissions  of  a  broker  for  the  sale  of  real  estate  are 
due  when  he  has  found  a  purchaser  who  buys  the  property, 
and  his  right  to  such  commissions  is  not  affected  by  any  modi- 
fication of  the  terms  of  payment  or  modes  of  security,  or 
ultimate  compliance  with  the  conditions  of  such  sale  made 
between  the  buyer  and  seller,  different  from  the  terms  first 
given  by  the  seller  to  the  broker.  Lawrence  v.  Atwood,  1 
111.  App.,  supra;  Glentworth  v.  Luther,  21  Barb.  145,  in 
which  last  cited  case  the  court  says : 

11  There  can  be  no  doubt  as  to  the  extent  of  the  duties  to  be 
performed  by  one  who,  as  broker,  is  employed  to  sell  real  estate. 
In  the  nature  of  things  he  can  do  nothing  more  than  find  a 
party  who  will  be  acceptable  to  the  owner  and  enter  into  a 
contract  of  purchase  with  hirn^  unless  the  owner  makes  him 
more  than  a  broker  merely,  by  giving  him  power  of  attorney 
to  convey  the  property,  and  then  the  employe  would  cease 
to  be  the  broker  and  become  the  attorney. 

"  The  law  fixes  the  time  as  of  the  date  when  the  broker 
produces  to  his  principal  a  party  with  whom  the  owner  is 
satisfied,  and  who  contracts  for  the  purchase  at  a  price  accept- 
able to  the  owner. 

"That  the  commission  (agreed)  is  due  to  the  broker  at  that 
time,  is  manifest  from  the  fact   that  when    this  is  done  the 
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broker  has  exhausted  his  power  to  act.  And  having  thus  done 
all  that  is  possible  for  him  to  do,  he  certainly  has  done  all  that 
he  can  be  held  to  have  contracted  to  do;  the  plaintiff  had  there- 
fore earned  his  commissions  as  soon  as  the  purchaser  signed  the 
contract."     See  also  Koek  v.  Emmerling,  22  How.  69. 

The  same  principle  is  announced  in  Hoyt  v.  Shepherd,  70 
111.  309.  In  that  case  the  agent  sold  the  premises  for  less  than 
he  was  authorized  to  sell  for,  and  upon  different  terrns,  and  it 
was  held  that  he  was  not  entitled  to  his  commissions  in  the 
absence  of  proof  of  a  ratification  of  the  sale  by  the  principal. 

The  amount  of  compensation  which  the  plaintiff  in  error 
was  entitled  to  receive,  if  any,  was  the  amount  stipulated  in 
the  contract — two  per  cent,  on  the  amount  of  the  sale;  the  law 
being,  that  where  work  is  done  under  a  special  contract  fixing 
the  price,  that  must  constitute  the  measure  of  compensation. 
Whether  the  price  specially  agreed  upon  was  greater  or  less 
than  the  real  value  of  the  work  done  makes  no  difference;  the 
contract  alone  controls  whenever  it  can  be  made  to  apply. 
Brigham  v.  Hawley,  17  111.  38. 

In  the  view  we  take  of  the  case  at  bar,  and  for  the  reasons 
assigned,  we  think  the  plaintiff  in  error  was  entitled  to  recover 
the  full  amount  of  the  two  per  cent,  on  the  price  for  which 
the  farm  of  the  defendant  in  error  was  6old,  and  that  his  com- 
missions were  due  when  the  contract  of  purchase  and  sale  was 
executed  by  the  said  White  and  defendant  in  error,  and  that 
the  County  Court  erred  in  not  so  holding,  and  for  that  reason 
the  judgment  of  the  said  County  Court  is  reversed  and  this 
cause  is  remanded. 

Reversed  and  remanded. 


Ida  Witzmann 
v. 
Paulina  Koerber. 


Parent  and  Child— Illegitimate  Child— Board  of— Express  Promise   to 
Pay — Adoption — Instruction — Evidence, 


Second  District — May  Term,  1888.        175 

Witzmann  v.  Koerber. 

One  who  supports  and  cares  for  the  child  of  another,  treating  it  as  his 
own,  without  really  adopting  it,  can  not  recover  for  its  board,  in. the  ab- 
sence of  an  express  promise  to  pay  therefor.  Liability  in  such  a  case  will 
not  attarb  until  the  child  has  been  tendered,  or  notice  given  that  it  will 
no  longer  be  boarded  free  of  charge. 

[Opinion   filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Du  Page  County;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Messrs.  E.  H.  &  N.  E.  Gary,  for  appelant. 

It  was  not  necessary  that  the  plaintitf  should  prove  "  an  ox- 
press  promise"  to  pay,  in  order  to  bo  entitled  to  recover.  In 
the  first  place  the  rule  is  different  as  applied  to  parent  and 
child  and  aunt  and  nephew.  Relationship  tends  to  rebut  the 
legal  presumption  of  a  promise  to  pay,  but  of  itself  it  is  held 
not  to  overcome  this  presumption,  except  as  between  parent 
and  child.  Gallagher  v.  Vought,  8 -Hun,  87;  Neal  v.  Gil- 
more,  79  Pa.  St.  421;  Erbern  v.  Lor i Hard,  19  N.  Y.  302; 
Scully  v.  Scully,  28  Iowa,  548;  Ayres  v.  Hull,  5  Kan.  419. 

Slight  evidence  will  overcome  the  presumption  that  there 
is  to  be  no  compensation.  Neel  v.  Neel,  59  Pa.  St.  347;  Hays 
v.  McConnell,  42  Ind.  288;  Freermuth  v.  Freermuth,  46  Cal. 
42. 


Mr.  William  Ncnn,  for  appellee. 

Lacet,  P.  J.  This  was  a  suit  in  assumpsit  brought  by  the 
appellant  against  the  apwllee  to  recover  for  6even  or  eight 
years'  board  of  the  illegitimate  child  of  the  latter,  who  was 
the  sister  of  the  appellant. 

The  right  to  recover  was  based  on  an  alleged  agreement  be- 
tween the  parties  that  the  appellant  was  to  be  paid  at  the  rate 
of  two  dollars  per  week  for  the  board. 

The  appellant  supported  her  claim  of  an  express  promise 
by  her  own  testimony,  somewhat  corroborated  by  her  sister, 
Leah  Potter.  The  appellee  denied  that  any  promise  was 
made  to  pay  for  its  board,  but  on  the  contrary  the  appellant 
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took  the  boy  as  her  own  and  had  him  christened  as  her  own 
child,  and  never  demanded  or  expected  pay  for  his  keeping 
till  1SS6.  The  child  was  taken  in  1877.  *This  testimony  was 
strongly  corroborated,  by  the  husband  of  appellee  and  his 
brother,  and  Magdalena  and  Bettie  Newberger.  It  abun- 
dantly appears  that  the  appellant  took  the  child  as  her  own 
and  adopted  it — in  fact,  that  she  stood  in  loco  parentis,  without 
any  express  promise  on  the  part  of  appellee  to  pay  for  the 
board  of  the  child.  The  jury  would  not  have  been  justified 
in  finding  anything  else  by  their  verdict. 

The  appellant  based  her  entire  right  to  recover  upon  an  ex- 
press promise,  and  states  in  her  brief  that  "  plaintiff  abandoned 
all  claim  for  clothing,"  because  "  there  was  no  evidence  tend- 
ing to  show  a  promise  to  pay  for  clothing."  Under  the  cir- 
cumstances there  was  no  error  committed"  by  the  court  in 
submitting  the  question  to  the  jury  for  special  finding:  "  Was 
there  an\r  express  contract  between  the  parties  for  defendant 
to  pay  for  the  board  and  clothing  in  question?"  There  were 
no  circumstances  surrounding  the  transactions  of  the  parties 
from  which  an  implied  promise  could  be  inferred.  This  was 
so  well  understood  that  appellant  withdrew  her  claim  for  the 
child's  clothing  from  before  the  jury.  She  relied  wholly  on 
an  express  promise,  as  we  think  the  evidence  clearly  shows  she 
was  compelled  to,  and  as  to  the  issue  on  the  question  of  an 
express  promise  we  are  satisfied  with  the  general  and  special 
verdict  of  the  jury. 

The  court  committed  no  error  in  instructing,  under  the  evi- 
dence and  circumstances  of  the  case,  that  an  express  promise 
to  pay  was  necessary. 

It  is  insisted  by  the  attorney  for  appellant  that,  at  all  events, 
the  appellant  had  the  right  to  recover  for  the  board  of  the 
boy  from  July  9,  18S6,  the  day  she  wrote  a  letter  to  appellee 
by  her  husband,  saying,  u  Willie  is  ready  to  go  to  Lombard  as 
soon  as  possible."  We  do  not  so  understand  the  law.  In  this 
letter  there  was  no  notification  that  the  appellant  would  no 
longer  keep  the  child  in  the  same  relation  as  before,  but  only 
that  she,  or  the.  boy,  was  willing  that  appellee  might  have  him, 
as  the  latter  had,  on  the  5th  July,  requested  him  and  was 
refused. 
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Appellant  should,  if  she  was  desirous  of  terminating  her 
former  relation,  have  either  tendered  the  child  or  given  notice 
that  she  would  no  longer  board  him  free  of  charge.  Chil- 
cott  v.  Trimble,  13  Barb.  502. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 

Judge  Upton,  having  tried  the  case  below,  took  no  part  in 
the  decision  here. 


William  G.  Sargeant 

v. 
Jackson  Marshall. 

Replevin — Sale  of  Team — Possession  under  Contract  of  Sale — Innocevt 
Purchaser  without  Notice — Instructions — Estoppel. 

1.  An  innocent  purchaser  of  property  from  a  vendee  in  possession  under 
a  contract  of  sale  with  an  unpaid  vendor,  without  n  tice,  acquires  title. 

2.  The  owner  of  personal  property  wrongfully  taken  from  his  possession 
is  not  bound  to  pursue  it  diligently  and  recapture  it,  under  penalty,  in  case 
of  neglect,  of  losing  title,  if  sold  to  a  third  party. 

3.  The  vendee  is  bound  to  know  the  title  to  personal  property  when  he 
purchases,  and  the  owner  is  not  estopped,  unless  he  stands  by  and  sees  a 
person  about  to  purchase  and  makes  no  claim. 

4.  An  instruction  which  ignores  the  main  issue  in  the  case,  and  is  mis- 
leading in  a  seriou*  degree,  is  not  helped  by  a  direction  that  it  should  be 
considered  in  connection  with  the  other  instructions  in  the  case.  The 
instructions  should  be  harmonious  and  not  contradictory. 

5.  An  instruction  which  is  argumentative  and  has  no  sufficient  basis  in 
the  evidence,  is  erroneous. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Kjiox  County;  the  Hon. 
Arthur  A.  Smith",  Judge,  presiding. 

Mr.  J.  A.  McKknzte,  for  appellant. 

Instructions  calling  attention  to  a  part  only  of  the  evidence 
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are  bad;  and  especially  so  when,  as  here,  it  ignores  all  there 
is  in  plaintiff's  case — all  evidence  and  claim  that  Moore  turned 
the  horses  over  to  William  G.  Sargeant,  and  transferred  his, 
Moore's,  title  to  him — ignores,  in  fact,  the  entire  transaction 
which  created  plaintiff's  right.  111.  Linen  Co.  v.  Hough,  91 
111.  63;  C,  B.  &  Q.  E.  R  Co.  v.  Sykes,  96  111.  162;  Logg  v. 
People,  92  111.  598;  Coon  v.  People,  98  111.  368;  Chambers  v. 
People,  105  111.  409;  Evans  v.  George,  SO  HI.  51. 

An  instruction  which  ignores  the  important  and  turning 
point  in  a  case  is  erroneous.  Sinclair  v.  Berndt,  87  111.  174; 
C,  B.  &  Q.  R  R  v.  Griffin,  68  111.  499. 

Instructions  must  not  ignore  the  main  ground  of  recovery. 
Thorne  v.  MacVeagh,  75  111.  81;  Am.  Ins.  Co.  v.  Crawford, 
89  111.  62. 

When  instructions  are  opposite,  it  is  error.  It  leaves  the 
jury  to  select  which  ones  to  follow.  W.,  St  L.  <fe  P.  Ry.  v. 
Schacklet,  105  111.  364;  111.  Linen  Co.  v.  Hough,  91  111.  63; 
Cummings  v.  Leighton,  9  III.  App.  1S6;  Knowlton  v.  Fritz.  5 
111.  App.  217;  Steinmeyer  v.  People,  95  111.  483 ;  Stratten  v. 
Cent.  City  H.  Ry.,  95  III.  25. 

Messrs.  J.  J.  Tcnnicliff  and  G.  W.  Pkince,  for  appellee. 

Lacey,  P.  J.  This  was  an  action  in  replevin  brought  by 
appellant  against  appellee  to  recover  the  possession  of  two 
horses  described  in  the  writ.  The  pleas  were  non  cepit^  ?wn 
detinet  and  property  in  defendant. 

The  evidence  in  the  case  shows  that  one  Jarcd  Moore  pur- 
chased the  team  in  question  of  either  James  Sargeant,  the 
brother  of  appellant,  or  the  appellant  himself — for  the  pur- 
poses of  the  trial  it  is  immaterial  which — in  August,  1886,  for 
$205,  and  paid  $30  of  it,  and  was  to  give  a  note  to  appellant  for 
balance,  without  interest,  due  in  one  year.  It  seems  that  if 
appellant  was  not  the  absolute  owner  or  vendor  of  the  team 
he  was  the  creditor  of  his  brother  James,  and  the  purchase 
price  of  the  team  was  to  be  paid  to  him,  and  he  was  to  receive 
a  mortgage  on  it  to  secure  the  amount  duo  from  Moore. 

Moore   took   possession  of   the  team  but  never   gave  the 
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security  as  required,  and  in  March,  1887,  sold  it  to  the  appel- 
lee for  $125  and  delivered  it  to  him,  who  was  not  aware  but  ' 
that  Moore  was  the  absolute  owner  of  the  team.  If  this  were 
all  there  was  of  the  case,  the  appellee  would  undoubtedly  be 
protected  in  his  purchase,  as  between  him  and  James  Sargeant 
or  between  him  and  appellant.  For,  in  case  one  holds  prop- 
erty in  possession  under  a  contract  of  sale  with  an  unpaid 
vendor  and  sells  to  an  innocent  purchaser  without  notice  of 
the  condition,  such  purchaser  acquires  title  to  the  property. 
Young  v.  Bradley,  6S  111.  553. 

But  the  claim  of  the  appellant  rests  upon  another  important 
fact,  or  facts,  as  he  insists  and  as  the  evidence  tends  6trongly 
to  show.  It  tends  to  show  that  some  time  about  the  19th  to 
22d  day  of  February,  1887,  Jared  Moore  brought  back  the 
team  to  appellant's  premises  and  delivered  it  up  to  him  in 
payment  of  the  purchase  money  remaining  due,  and  that  it 
was  accepted  by  appellant  and  put  into  his  stable,  or  barn,  and 
remained  there  some  time,  and  in  the  absence  of  appellant, 
Moore  came  and  took  it  away  without  leave ;  that  appellant 
made  some  ineffectual  attempts  to  recover  the  team ;  that 
Moore,  still  retaining  the  possession  of  the  team,  sold  it  as 
stated,  March  25, 1S88,  to  appellee.  Under  this  state  of  facts 
the  court  instructed  the  jury  in  substance  for  the  appellee,  by 
the  second  instruction,  that  if  James  Sargeant  sold  the  horses  to 
Moore  in  the  manner  above  set  forth  and  delivered  possession 
to  him,  and  that  if  the  appellee  purchased  them  of  said  Moore 
as  claimed,  then  it  should  find  for  the  defendant,  thus  entirely 
ignoring  the  vital  point  of  the  alleged  re-purchase  of  the 
horses  by  appellant  for  the  unpaid  purchase  money. 

This  instruction  was  most  clearly  erroneous.  It  entirely 
iirnored  the  main  issue  in  the  case  and  was  misleading  in  a 
serious  degree;  nor  was  it  helped  out  by  the  court  adding  that 
it  should  be  considered  with  the  other  instructions  in  the  case- 

The  third  of  appellee's  instructions  setting  up  an  estoppel 
against  appellant  in  regard  to  claiming  the  team  as  against 
appellee,  was  also  erroneous.  It  informed  the  jury  that  if, 
after  appellant  had  taken  possession  of  said  horses  from  Mooro 
by  consent,  for  failure  to  comply  with  the  original  contract  of 
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sale,  Moore  the  next  day  took  possession  of  the  horses,  and 
appellant  was  immediately  informed  of  it,  bat  made  no  effort 
to  re-possess  himself  of  the  horses,  but  on  the  con  trary  endeav- 
ored to  collect  from  Moore  by  capias,  or  otherwise,  the  value 
'  of  said  horses,  and  knowingly  permitted  Moore  to  retain  pos- 
session of  the  same,  to  exercise  control  and  ownership  over 
the  same,  claiming  them  as  his  own,  for  a  period  exceeding  one 
montlr,  and  that  said  horses  were  at  said  time  within  live  or 
six  miles  of  where  said  Sargeant  lived,  and  if  appellee  pur- 
chased said  horses  for  a  valuable  consideration  from  Moore, 
and  he  was  induced  and  persuaded  to  do  so  by  the  negligence 
and  inaction  of  appellant,  then  the  verdict  must  be  for  the 
appellee. 

There  appears  to  be  no  sufficient  evidence  upon  which  to 
base  the  above  instruction,  and  it  is  erroneous  as  matter  of 
law.  We  find  no  evidence  that  appellant  knew  that  Moore 
was  claiming  the  team  as  his  own.  The  instruction  is  also 
argumentative. 

It  is  suggested  that  if  appellant  made  no  effort  to  regain 
possession  of  the  horses  but  endeavored  to  collect  from  Moore 
by  capias  the  value  of  the  horses,  then  he  would  be  estopped 
to  claim  title.  Now  such  want  of  endeavor,  if  made,  would 
be  no  ground  for  estoppel;  it  might  be  evidence  more  or  less 
strong,  according  to  circumstances  tending  to  show  that  appel- 
lant did  not  claim  title,  and  it  might  be  no  evidence  of  conse- 
quence showing  that  fact.  The  various  points  of  negligence 
would  not  create  an  estoppel.  It  would  show  no  bad  faith,  or 
that  the  action  of  appellant  induced  appellee  to  purchase. 
Every  one  is  bound  to  know  the  title  to  personal  property 
when  he  purchases,  and  the  owner  would  not  be  estopped 
unless  lie  stood  by  and  6aw  a  person  about  to  purchase  and 
made  no  claim;  he  must  act  in  good  faith;  but  the  owner  of 
personal  property,  when  wrongfully  taken  from  his  possession, 
is  not  bound  to  pursue  it  diligently  and  recapture  it,  under 
penalty,  in  case  of  neglect,  of  losing  title  if  it  is  sold  to  a 
third  party.  If  a  horse  be  stolen  from  the  owner,  is  he 
bound  to  pursue  the  thief  diligently  at  the  risk  of  losing  title 
in  case  the  horse  be  sold,  though  he  would  have   good   cause 
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to  know  the  thief  would  claim  title?  The  instruction  is 
clearly  erroneous  and  damaging  to  the  cause  of  the  appellant 
and  may  have  induced  the  verdict  of  the  jury. 

These  instructions  are  not  cured  by  any  proper  instructions 
given  at  the  instance  of  appellant.  All  instructions  should  be 
harmonious  and  not  contradictory.  The  appellant's  refused 
instructions  appear  to  have  announced  the  proper  doctrine 
and  should  have  been  given  unless  they  had,  in  substance, 
been  given,  and  we  are  inclined  to  think  they  had  not. 

The  appellee's  fourth  instruction  needs  some  modification 
at  the  end  of  it  like  this:  "  unless  defeated  by  a  valid  prior 
re-sale  from  Moore  to  Sargeant,  if  one  was  made." 

This  would  make  the  sale  of  Moore  to  appellee  good  as 
against  any  rights  appellant  might  have  to  reclaim  the  prop- 
erty under  the  conditional  delivery  by  him  or  James  Sargeant 
to  Moore,  under  the  original  sale,  liable  to  be  defeated  by  the 
sale  and  delivery  claimed  by  appellant  in  February  by  Moore 
to  him,  if  one  is  established  by  the  evidence  before  the  jury. 
Otherwise  the  instruction  would  not  state  the  case   correctly. 

For  these  errors  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Joseph  T.  Bell 

v. 

Charles  B.  Smith  et  al. 

Attorney  and  Client — Suit  to  Recover  Fees — Evidence — Instructions. 

In  an  action  to  recover  attorney's  fees,  it  is  held:  That  the  evidence, 
though  conflicting,  sustains  the  verdict;  and  that  there  is  no  error  in  the 
instructions. 

[Opinion  filed  December  8, 1888.] 

Appeal  from  the   Circuit  Court  of  Carroll  County;  the 
Hon.  William  Brown,  Judge,  presiding. 
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Messrs.  Hunter  &  Eaton,  for  appellant 
Mr.  Jakes  Shaw,  for  appellee. 

Lacey,  P.  J.  This  was  a  suit  brought  by  the  appellees 
against  the  appellant  to  recover  for  services  claimed  to  be. 
rendered  to  appellant  as  attorneys  at  law,  in  the  Supreme  Court, 
at  Ottawa,  wherein  appellant  was  the  appellant  and  one  John- 
son appellee,  based  on  an  alleged  contract  between  the  appel- 
lant and  appellees  to  carry  the  case  through  the  Supreme 
Court  for  $100,  made  May  22,  1884;  on  the  trial  below  the 
appellees  recovered  the  sum  of  $73.95,  the  balance  claimed  to 
be  due  on  said  fees. 

The  causes  assigned  for  error  are :  First,  the  verdict  was 
against  the  weight  of  evidence;  and  secondly,  the  court  erred 
in  giving  appellant's  second  instruction. 

The  point  of  difference  between  the  parties  on  the  question 
of  /net  was,  that  the  appellant  insisted  that  the  appellees 
were  employed  by  his  father,  Francis  Bell,  and  not  by  him,  and 
the  latter  insists  that  appellant  employed  them  on  his  own 
account.  The  6uit  was  undoubtedly  that  of  Francis,  being 
carried  on  in  his  son's  name  for  his  benefit,  the  son  being  the 
nominal  party  only. 

But  the  appellees  both  testify  that  the  contract  was  made 
with  appellant  in  his  own  behalf,  and  that  they  looked  to  him 
and  not  the  father  for  their  fees.  On  the  contrary,  the  appel- 
lant and  his  father  swear  that  the  contract  was  made  with  the 
father  and  not  the  son,  and  that  appellees  so  understood  it. 
The  appellant's  evidence  was  somewhat  corroborated  by  let- 
ters addressed  by  the  appellees  to  Francis,  asking  for  money  for 
the  purpose  of  carrying  on  the  suit,  and  for  fees.  In  fact, 
the  evidence  was  conflicting,  the  testimony  on  one  side  being 
to  be  weighed  against  that  on  the  other.  It  was  the  province 
of  the  jury  to  decide  between  the  two,  and  it  found,  by  its 
verdict,  on  the  side  of  the  appellees.  Whether  this  court 
wTould  so  have  decided  as  an  original  question  is  not  material. 
The  question  is,  did  the  jury  have  sufficient  evidence  on  which 
to  base  its  verdict?  We  are  of  the  opinion  it  had.  The  ver- 
dict, at  least,  is  not  so  manifestly  against  the  weight  of  the 
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evidence  as  that  this  court  would  be  justified  in  interfering  to 
set  the  verdict  and  judgment  aside.  As  to  the  complaint  of 
the  appellees'  instruction,  we  can  only  say  we  do  not  think  it 
just  The  instruction  was,  in  substance,  if  the  jury  believed 
from  the  evidence  that,  *' if  the  plaintiffs  told  the  defendant 
that  they  would  take  the  case  to  the  Supreme  Court  for  8100, 
and  that  he  replied  they  could  go  ahead  and  take  the  case 
up,  and  the  plaintiff  did  take  the  case  to  the  Supreme  Court, 
then  such  language  would  amount  to  an  express  contract  on  the  i 
part  of  the  defendant  to  pay  the  plaintiff  $100,  even  though 
defendant  did  not  say,  in  express  words,  '  I  will  pay  you  $100 
for  taking  the  case  up,'  or  did  not,  in  so  in  my  words,  promise 
to  pay  them  $100  for  that  service." 

According  to  the  appellee's  testimony,  this  was  the  language 
used  when  the  contract  was  made,  and  tliat  as  appellant  signed 
the  appeal  bond  lie  said,  "  if  we  have  success  my  father  will 
get  the  benefit  of  it;"  and  this  was  the  first  time  (that  is,  after 
the  words  above  recited  were  used,)  that  appellees  knew  ho 
was  prosecuting  for  the  benefit  of  his  father. 

The  instruction  was  simply  based  on  appellees'  evidence  and 
theory  of  the  case.  The  appellant  testified  that  he  "  never 
made  any  agreement  whatever  to  pay  their  fees."  "  When  I 
was  going  out  of  the  office  Smith  says  to  me,  'Shall  we  go 
ahead  with  this  case?'  1  said, 'You  can  do  whatever  father 
wants  you  to  do,  for  it  is  no  case  of  mine.'"  This,  in  sub- 
stance, is  corroborated  by  the  father; 

We  think  the  instruction,  under  the  state  of  the  evidence 
was  not  misleading.  If,  under  the  circumstances,  the  words 
were  used  as  appellees  testified,  undoubtedly  there  was  a 
contract  on  part  of  appellant  to  pay  the  fees.  This  was  for 
the  jury  to  decide  under  the  instructions.  The  words  used  in 
the  instruction  are  wholly  denied  by  appellant  and  his  wit- 
ness. The  words,  if  spoken,  6how  that  he  was  Hot  acting  as 
the  agent  of  his  father,  but  for  himself.  The  appellant  was 
favored  by  the  court  by  full  instructions  on  his  part  on  his 
theory  of  the  case.  The  instructions  taken  together,  we  think, 
present  the  case  fairly.  There  being  no  error  in  the  record, 
the  judgment  is  affirmed. 

Judgment  affirmed. 
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V. 

The  Lock  Stitch  Fence  Company. 

Sales— Contact  for  Future  Delivery  —  Breach  of — Tender — Instruc- 
tions— Interest — Evidence. 

i 

1.  Where  one  contracts  to  deliver  personal  property  in  the  future,  at  a 
certain  price,  end  the  vendee  agrees  to  receive  and  pay  for  it  at  such  time  in 
accordance  with  the  agreement,  but  afterward,  and  before  the  time  arrives 
for  delivery,  repudiates  the  contract  and  gives  the  vendor  notice  of  his 
intention  not  to  perform  it,  the  latter  may  accept  •such  notice  and  elect  to 
consider  the  contract  at  an  end.  and  sue  at  once  to  recover  damages  for  the 
breach,  or  he  may  decline  to  consider  the  contract  annulled,  and  demand  its 
jrformance  on  the  part  of  the  other  party. 

Where  a  certain  commodity  is  sold  to  be  delivered  in  installments,  the 
failure  of  the  seller  to  deliver  the  quantity  required  as  to  any  installment 
^gives  the  purchaser  the  power  to  rescind  the  entire  contract. 

3.  Although  the  mere  formal  act  of  tender  or  offer  to  perform  on  the 
part  of  the  vendor  may  be  dispensed  with  where  the  vendee  gives  notice 
that  the  goods  will  not  be  accepted  even  if  tendered,  the  vendor  must  be  in 
position  to  perform  if  the  notice  be  recalled. 

4.  One  can  not  complain  of  instructions  which,  though  erroneous,  are 
favorable  to  himself,  nor  of  a  refusal  to  give  an  improper  instruction. 

5.  in  the  case  presented,  evidence  as  to  the  amount  which  the  refused 
wire  brought  at  public  auction  was  properly  excluded. 

6.  It  seems  that  goods,  when  tendered,  must  be  in  condition  for  imme- 
diate delivery,  and  not  subject  to  any  lien  for  freight,  storage,  or  other 
charge  which  it  is  the  duty  of  the  vendor  to  liquidate. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  "Will  County;  the  Hon. 
George  \V.  Stiff,  Judge,  presiding. 

Messrs.  C.  W.  Brown  and  F.  Bennitt,  for  appellant. 

The  vendor  of  personal  property,  in  a  suit  against  the 
vendee  for  not  taking  and  paying  for  the  property,  may  6ell 
the  same,  and  recover  the  difference  between  the  contract 
price  and  the  price  of  re-sale.     Bagley  v.  Findlay,  82  111.  524; 
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Saladin  v.  Mitchell,  45  111.  84;  Ullman  v.  Kent,  60  111.  272; 
Benj.  on  Sales,  3d  Ed.,  p.  777. 

Where  goods  are  sold,  to  be  delivered  in  the  future,  the 
vendee  can  not  create  a  breach  of  the  contract  by  giving  notice 
that  he  will  not  receive  the  goods.  Kadish  v.  Young,  108 
111.  170;  McPherson  v.  Walker,  40  111.  371;  Chamber  of  Com- 
merce v.  Sollitt,  43  111.  519. 

The  rule  is,  if  one  bound  to  perform  a  future  act,  before  the 
time  for  doing  it  declares  his  intention  not  to  do  it,  this,  of 
itself,  creates  no  breach  of  his  contract;  but,  if  this  declara- 
tion be  not  withdrawn  when  the  time  arrives  for  the  act  to  be 
done,  it  constitutes  a  sufficient  excuse  for  the  default  of  the 
other  party.  McPherson  v.  Walker,  40  111.371;  Cummings 
v.  Tilton,  44  111.173;  Benj.  on  Sales,  3d  Ed.,  p.  748,  Sec.  760. 

In  actions  upon  contracts  it  is  necessary  to  aver  in  the  declara- 
tion performance,'oran  offer  to  perform,  on  part  of  the  plaint- 
iff, but  it  is  never  necessary  to  prove  the  performance  of  a 
condition  which  has  been  waived  or  dispensed  with  by  the 
defendant.  A  condition  once  waived  is  gone  forever,  and  the 
performance  of  it  can  not  thereafter  be  required.  McPherson 
v.  Walker,  40  111.  371. 

Messrs.  Geo.  S.  House  and  Fkt  &  Babb,  for  appellee. 

The  refusal  of  appellee,  April  27th,  to  further  perform,  did 
not  of  itself  constitute  a  breach  of  the  contract.  It  gave 
appellant  an  election  to  terminate  the  contract,  or  to  continue 
it  in  force.  Electing  the  latter,  as  it  did  April  29th,  it  kept 
the  contract  alive  for  the  defendant,  as  well  as  itself,  and  was 
bound  to  show  such  performance  on  its  part  as  would  have 
been  required  if  the  defendant  had  never  refused  to  perform. 
Johnstone  v.  Willing,  55  L.  J.  K.  162;  S.  C.  L.  K.  16  Q.  B. 
Div.  470;  McLellan  v.  Winston,  12  Ontario  Rep.  439 ;  Kadish 
v.  Young,  108  III.  170;  Frost  v.  Knight,  L.  R,  7  Exch.  Ill ; 
Dingley  v.  Oler,  117  U.  S.  503;  Smoot's  Case,  15  Wall.  36; 
Benjamin  on  Sales  (4th  Ed.),  Sec.  568;  Norrington  v.  Wright, 
115  U.  S.  205;  Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S. 
264;  Brigham  &  Co.  v.  Carlisle,  78  Ala.  247. 

Appellant  failed  to  show  such  performance  as  its  election 
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required,  in  that  it  had  no  wire  ready  for  delivery  from  April 
27th  till  May  24th.  Norrington  v.  Wright,  115  U.  S.  18S; 
Filley  v.  Pope,  115  U.  S.  213;  Pope  et  al.  v.  Porter  et  al., 
102  N.  Y.  371;  Salmon  v.  Boykin,  6  Cent.  Kep.  (Md.)  485 ; 
Hime  v.  Klasey,  9  111.  App.  166. 

The  instruction  for  interest  upon  $234.93  was  properly 
refused.  Granting  that  such  sum  was  due,  yet,  as  the  instruc- 
tion was  for  interest  only,  in  case  the  jury  found  "such  sum 
or  sums  were  unreasonably  withheld,"  it  was  properly  refused, 
because  there  was  no  evidence  upon  which  to  base  an 
instruction  upon  that  ground.  Samrnis  v.  Clark,  13] 111.  544; 
Hitt  v.  Allen,  13  111.  592;  Aldrich  v.  Dunham,  16  111.  403; 
Devine  v.  Edwards,  101  111.  138;  West  Chicago  Alcohol 
Wks.  v.  Sheer,  104  111.  589;  Moshicr  v.  Sheer,  15  111.  App. 
342. 

The  instruction  was  properly  refused,  because  it  only  re- 
quired the  jury  to  find' that  the  money  was  "unreasonably 
withheld,"  when  it  should  have  required  them  to  find  both 
unreasonable  and  vexatious  delay  in  payment.  Devine  v.  Ed- 
wards, 101  111.  138 ;  West  Chicago  Alcohol  Wks.  v.  Sheer, 
104  111.  589. 

Lacey,  P.  J.  The  appellant,  a  corporation  duly  organized 
under  the  incorporation  laws  of  the  State  of  New  Jersey,  sued 
the  appellee,  a  corporation  duly  organized  under  the  laws  of 
the  State  of  Illinois,  in  an  action  of  assumpsit  for  breach  of  con- 
tract. The  appellant  was  engaged  in  the  manufacture  and  sale 
of  fence  wire,  located  at  Trenton,  New  Jersey,  and  the  appellee 
was  engaged  in  the  preparation  of  the  wire  for  fencing 
by  putting  barbs  on  it,  and  also  in  the  sale  of  such  wire  fenc- 
ing material,  land  was  located  at  Joliet,  Will  county,  State  of 
Illinois.  On  the  7th  day  of  March,  A.  D.  1885,  the  appellant 
and  appellee  entered  into  a  contract  for  the  sale  by  the  former 
to  the  latter  of  five  hundred  tons  of  galvanized  wire  by  means 
of  a  proposition  made  by  appellee  in  a  letter,  dated  March  3, 
18S5,  at  Joliet,  and  sent  to  appellant  at  Trenton,  New  Jersey; 
the  proposition  being  accepted  by  it  on  the  7th  March,  1885, 
by  means  of  a  letter  sent  to  appellee  at  Joliet  in  reply. 
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By  the  terms  of  the  proposition  and  acceptance  the  wire 
was  to  be  in  porportion  of  78  per  cent.  No.  12  and  22  per 
cent.  No.  13,  at  a  price  of  $3.65  per  100  ft,  delivered  in  Joliet 
between  the  3d  of  March  and  July  1st,  at  the  rate  of  twenty 
tons,  per  week,  until  appellee  should  order  differently.  The 
shipment  of  twenty  tons  per  week  was  to  commence  after 
filling  an  old  order  shipping  the  same  quantity  per  week.  The 
['ay men t  was  to  be  made  for  the  wire  in  6ixty  days  from  re- 
ceipt of  the  wire,  with  two  per  cent,  off  for  cash  paid  in  ten 
days  at  the  option  of  the  appellee.  As  we  understand  the  evi- 
dence (deposition  of  Rocbling),  the  first  shipment  of  the  wire 
on  the  last  contract  was  made  March  18,  18 So,  in  car  No. 
5117,  in  which  was  a  total  of  wire  of  40,136  ft,  of  which 
20,998  ft  applied  on  the  last  contract,  and  19,138  were  for  the 
completion  of  a  former  contract,  the  wire  arriving  in  Joliet 
seven  days  later.  The  appellant  then  continued  to  ship  the 
wire  to  appellee  and  it  to  accept  it  under  the  contract  till  the 
amount  of  240,173  ft  were  received,  the  last  shipment  of  such 
amount  being  April  21,  1SS5,  arriving  on  the  27th  of  the  same 
month.  That  on  the  29th  of  the  last  named  month  the  appel- 
lees sent  a  telegram  to  appellants  that  it  would  take  no  more 
wire  even  if  shipped;  that  it  could  not  use  the  quality.  This 
telegram  was  confirmed  by  letter  of  the  same  date  also  refus- 
ing to  accept  any  more  wire  on  account  of  the  bad  quality  of 
the  wire  already  shipped.  To  this  telegram  and  letter  the 
appellant  replied  that  it  could  not  agree  to  stop  shipment,  that 
all  the  wire  had  been  tested  before  shipment.  The  appellee 
also,  by  telegram  of  May  18, 1885,  in  reply  to  appellant's  letter 
of  May  15th,  says,  that  the  letter  was  received  and  that  it  u  will 
not  receive  wire  if  shipped ; "  and  answer  was  received  from 
appellant  saying  it  would  not  stop  shipping  and  insisting  on 
holding  appellees  to  the  contract.  The  total  amount  the  appel- 
lees refused  to  receive  was  759,896  ft.  The  amount  that  was 
refused  was  sold  in  Joliet  at  public  auction  and  brought 
$3,293.86  less  than  the  contract  price,  this  being  about  the 
amount  of  the  decline  in  the  price  of  wire  which  took  place 
after  the  contract  was  entered  into.  There  was  a  balance  duo 
the  appellant  on  the  amount  of  wire  received   under  the  con- 
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tract  of  $234.93,  for  which  amount  only  it  recovered,  without 
interest,  in  the  court  below,  the  claim  for  damages  on  account 
of  the  refusal  of  the  appellee  to  receive  the  ba'ance  of  the 
wire  being  rejected  by  the  jury.  From  the  judgment  this 
appeal  is  taken. 

There  is  no  complaint  by  the  appellant  of  any  action  of  the 
court  in  the  matter  of  the  instructions,  except,  perhaps,  as  to 
its  refusal  to  give  an  instruction  asked  for,  pertaining  to  the 
question  of  interest  on  the  balance  due  on  the  wire  received 
by  appellee.  The  instructions  on  the  main  issue  concerning 
the  breach  of  the  contract  by  appellee  were  as  favorable  for 
the  appellant  as  it  could,  or  in  fact  did,  ask. 

The  second  given  instruction  on  behalf  of  the  appellant  in- 
formed the  jury  that  if  appellee  notified  the  appellant  "that 
it  would  not  receive  any  more  wire  under  the  contract  and  the 
appellant  should  not  ship  any  more  wire  thereunder,  and  that 
appellee  would  not  receive  it  if  shipped,  and  if  such  directions 
were  never  rescinded  or  withdrawn,  that  if,  at  the  time  ap- 
pellant was  ready  and  willing  to  perform  the  contract  on  its 
part,  etc.,  then  appellant  had  a  right  to  recover  damages;" 
and,  in  addition  to  the  above  instruction  for  appellant,  by  the 
fourth  instruction,  the  jury  was  told  that  "then  such  notice 
on  the  part  of  appellee  would  excuse  appellant  from  an  actual 
tender  of  the  wire  so  bargained  and  sold,  and  that  it  is  suffi- 
cient under  the  issues  in  this  case,  upon  this  question,  for  the 
appellant  to  show  6iich  readiness,  ability  and  offer  to  perform 
the  contract  on  his  part ; "  L  0.,  that  it  was  able  to  perform 
when  it  received  the  notice.  The  court  on  its  own  motion 
gave  an  instruction  embodving  about  the  same  law.  We  are 
of  opinion  that  the  court  erred  in  those  instructions  in  favor 
of  the  appellant  and  in  no  wise  against  him. 

The  main  questions  of  law  involved  in  this  case  have 
been  thorough  I  v  considered  and  settled  in  Kadish  et  ah 
v.  Young  et  al.,  108  111.  170,  and  we  shall  do  no  more 
than  attempt  to  state  what  we  understand  the  rule  to  be  as 
there  announced  in  such  cases.  As  we  understand  the  law 
the  rule  is  that  where  one  contracts  to  deliver  an  article  of 
personal  property,  in  the  future,  at  a  certain  price,  and  the  con- 
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traetee  agrees  to  receive  and  pay  for  it  at  such  time  in  accord- 
ance with  the  agreement,  and  afterward,  and  before  the  time 
arrives  for  delivery,  repudiates  the  contract  as  far  as  he  is 
able  and  gives  the  contractor  notice  of  his  intention  not  to 
perform  it,  the  latter  may  accept  such  notice  and  elect  to  con- 
sider the  contract  at  an  end  and  sue  at  once  to  recover  dam- 
ages for  the  breach,  or  he  may. refuse  to  allow  the  contract 
to  be  annulled  and  demand  its  fulfillment  on  the  part  of  the 
other  party. 

In  case  he  pursues  the  latter  course  the  contract  is  regarded 
in  force  the  same  as  though  no  notice  of  abandonment  had 
ever  been  given  by  the  other  party  and  he  must  hold  himself 
ready  to  perform  the  contract  at  the  time  it  should  have  been 
performed  according  to  its  terms,  as,  at  any  time  before  or  at 
the  time  of  fulfillment  arrives,  the  contracted  may  change  his 
mind  and  demand  its  fulfillment  by  the  contractor.  In  respect 
to  the  barley  contract  which  was  the  subject  of  the  decision 
in  Kadish  et  al.  v.  Young  et  al.,  supra,  the  court  say:  "It 
is  obviously  absurd  that  it  could  have  been  appellee's  (the 
contractor's)  duty  to  have  6old  barley- in  December  to  other 
parties,  which  it  was  their  duty  to  deliver  to  appellants  and 
which  appellants  had  a  legal  right  to  accept  in  January," 
although  they  had  given  notice  they  would  not  accept  appel- 
lee's refusal,  in  that  case  choosing  to  hold  the  contract  in  force. 

If  we  understand  it,  the  above  instructions,  given  for  appel- 
lant, told  the  jury  if  the  appellant  was,  at  the  time  of  receiv- 
ing the  notice,  ready  and  willing  and  able  to  perform,  and 
offered  to  perform  the  contract  on  its  part,  and  the  notice  never 
was  withdrawn,  then,  as  stated  in  the  second  instruction,  ap- 
pellant could  recover,  and  as  also  stated  in  the  fourth,  neither 
was  any  tender  of  the  wire  necessary,  as  the  contract  contem- 
plated. 

These  instructions  would  have  been  correct  if  the  appellant 
had,  upon  receiving  the  notice,  chosen  to  allow  the  contract  to 
be  annulled  according  to  the  notice  and  had  been  suing  for 
the  breach  of  it  occurring  at  that  time,  but  that  was  not  the 
case;  it  was  attempting  to  sue  on  the  contract  the  same  as 
though  notice  had  never  been  given,  and  the  breach  had  taken 
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place  weekly  for  failure  of  appellee  to  receive  and  pay  for 
the  twentv  tons  of  wire  per  week.  The  appellant  should  have 
been  prepared  at  Joliet,  where  .the  delivery  was  to  be  made,  to 
deliver  the  twenty  tons  each  week,  and  offered  to  deliver  the 
same  unless  excused  from  so  doing  on  account  of  the  notice 
previously  given  by  appellee  that  it  would  not  accept  it. 
Tnough  there'  was  an  error  in  the  appellant's  instructions  it 
was  in  favor  of  it  and,  of  course,  it  can  not  be  heard  to  com- 
plain. 

The  only  point,  except  in  reference  to  the  refused  instruc- 
tion concerning  interest,  is  as  to  whether  there  was  sufficient 
evidence,  or  rather  want  of  evidence,  to  sustain  the  veidiet  of 
the  jury.  The  main  point  of  the  defense  rested  on  the  claim 
that  appellants  had  no  wire  at  Joliet  ready  for  delivery  to  ap- 
pellees under  the  contract  from  April  27th  till  May  24th. 
The  first  named  date  was  when  the  last  car  load  of  wire 
arrived  at  Joliet,  and  the  last  named  date  when  the  next  car 
load  arrived.  It  appears  during  that  time  the  appellant  had 
no  wire  in  Joliet  from  which  it  was  able  to  deliver  the  twenty 
tons  per  week.  This  time  was  about  three  weeks  and  six 
days.  It  is  also  insisted  that  from  May  24th  to  June  20th  all 
the  wire  offered  to  appellee  was  subject  to  a  freight  charge 
of  $399.94,  which  was  not  paid  until  the  latter  named  date, 
and  that  until  the  freight  was  paid  appellant  could  not  deliver 
it.  It  ap]>cared  that  the  appellees  had  received  some  six 
shipments  of  the  wire  from  March  25th  to  April  27th,  both 
dates  inclusive,  making  about  120  tons,  which  was  received 
on  the  contract  and  must  be  regarded  as  a  fulfillment  of  it  up 
to  the  latter  date,  when  the  appellee's  notice  to  quit  shipping 
was  given.  It  is  insisted  by  appellant  that  the  first  shipment* 
received  on  March  the  25th,  can  not  count  on  the  fulfillment 
of  the  above  contract  because  the  old  contract  was  not  com- 
pleted till  that  date,  and  the  fulfillment  was  to  commence  on 
the  new  after  the  old  was  completed;  but  we  can  not  view  the 
matter  in  that  light,  for  the  wire  was  tendered  and  accepted 
on  the  new  and  the  old  was  completed  at  the  same  time.  The 
parties  by  their  action  had  given  this  construction  to  the  con- 
tract to  be  the  true  one  as  to  the  date  to  commence,  and  the 
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jury  had  the  right  to  find  that  this  was  the  proper  one.  From 
the  time  the  contract  was  repudiated,  April  27th,  until  May 
24th,  there  was  no  wire  in  Joliet  out  of  which  the  tender, 
could  have  been  made  by  appellants,  leaving  a  space  of  three 
weeks'  delivery  that  the  appellant  was  not  in  condition  or 
able,  in  Joliet,  to  make,  -even  in  case  it  had  been  called 
upon  at  any  of  the  times  when  the  wire  was  due  to  make  the 
delivery.  The  appellant  argues  that  if  the  shipment  was 
made  of  twenty  tons  per  week  within  the  time  required,  that 
that  fulfilled  the  contract  as  to  the  delivery.  We  do  not  so 
read  the  contract.  The  letter  of  acceptance  written  by  ap- 
pellant is  that  the  wire  was  to  be  delivered,  not  shipped,  at  the 
rate  of  twenty  tons  per  week — delivered  in  Joliet.  But  even 
if  that  were  so,  the  quantity  was  not  even  shipped  within  the 
time  required  by  the  contract.  The  law  appears  to  be  well 
settled  that  in  a  case  like  this,  where  a  certain  commodity  is 
sold  to  be  delivered  in  installments  and  received  in  that  man- 
ner, the  failure  of  the  seller  to  fulfill  the  contract  in  the  partic- 
ular of  not  delivering  the  quantity  required  as  to  either  of 
the  installments,  gives  the  purchaser  the  power  to  rescind  the 
entire  contract  In  the  contract  of  merchants,  time  is  the 
essence  of  the  contract.  Norrington  v.  Wright,  115  U.  S. 
18S,  and  cases  cited;  Filloy  v.  Pope,  115  U.  S.  219.  It  is  con- 
tended by  appellant,  it  was  not  necessary  to  tender,  or  even  to 
be  prepared  to  tender,  the  wire  to  the  appellee  until  he  had 
given  notice  of  his  willingness  to  accept  it  after  the  notice 
that  he  would  not,  and  the  case  of  McPherson  v.  Walker,  40 
111.  371,  is  confidently  relied  on  to  support  such  claim. 

The  instruction  sustained  by  the  Supreme  Court  was  this: 
If  the  defendant  gave  the  plaintiff  previously  to  understand 
that  he  would  not  accept  the  oats,  the  commodity  contracted 
to  be  delivered  on  the  day  fixed  by  the  contract,  "then  an 
offer  or  tender  of  the  oats  by  the  plaintiff  is  excused  and  the 
jury  must  find  for  plaintiff."  It  is  questionable  whethci  this 
case  is  not  overruled  by  the  case  of  Kadish  et  al.  v.  Young  et 
al.,  supra;  at  all  events  the  court  in  its  opinion  in  the  latter 
case  does  hold  that  the  seller  must  be  prepared  and  ready  to 
deliver  the  goods  until  after  the  day  of   performance  is  past 
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in  case  the  purchaser  changes  his  mind  and  notifies  him  he 
will  take  them ;  hence,  for  that  very  reason,  the  vendor  is  not 
required  to  re-sell  in  order  to  save  the  purchaser  fromdamage, 
or  do  any  other  act  to  save  him.  It  may  be,  and  we  are  in- 
clined to  so  hold  to  make  the  two  opinions  harmonize,  that 
while  the  notice  remains  standing  and  unrecalled,  given  by 
the  purchaser,  that  lie  will  not  accept  even  if  the  goods  arc 
tendered,  the  mere  formal  act  of  tender  or  offer  to  perform 
may  be  dispensed  with;  but  we  can  not  believe  that  the  seller 
is  relieved  from  being  in  readiness  on  the  day  when  the  de- 
livery is  to  be  made,  to  fulfill  by  delivering  the  goods,  if  he 
gets  a  notice  from  the  vendee  that  he  will  take  them.  The 
theory  of  the  law  is  that  the  contract  is  kept  alive  and  in  force 
for  the  benefit  of  both  parties  and  this  alone  is  done  at  the 
option  of  the  seller.  It  follows,  therefore,  that  he,  at  least, 
must  be  ready  to  perform  on  his  part.  If  he  does  not  want 
to  perform  the  contract  he  must  treat  it  as  rescinded  at  the 
time  of  getting  the  notice  or  before  the  notice  is  withdrawn* 
The  declaration  in  this  case  goes  on  the  theory  that  the  con- 
tract was  alive  and  that  the  goods  were  tendered  and  the  appel- 
lee refused  to  accept  and  pa}T  for  them. 

As  to  the  other  point,  in  regard  to  the  freight  charges  not 
having  been  paid,  we  find  support  for  appellee's  claim  that 
the  goods  must  be  in  a  condition  for  immediate  delivery,  and 
all  freight  paid  when  the  tender  is  made,  in  Dunham  v.  Pet- 
tie,  4  E.  D.  Smith,  500;  but  whether  in  a  case  like  this,  where, 
perhaps,  the  matter  of  a  formal  tender  is  dispensed  with,  we 
need  not  decide,  as  its  decision  is  not  necessary  for  the  deter- 
mination of  the  case,  aud  we  therefore  leave  the  question 
unsolved  so  far  as  this  court  is  concerned.  We  think,  how- 
ever, that  the  appellant  should  have  had  the  wire  present  7n 
Joliet  at  the  time  the  respective  deliveries  should  have  been 
made,  so  that  in  case  appellee  had  desired,  it  could  have  been 
immediately  delivered.  The  evidence,  as  we  think,  sustains 
the  verdict.  As  far  as  the  question  of  interest  is  concerned 
we  perceive  that  it  is  a  small  matter,  about  $20,  and  had  it 
not  been  for  the  fault  of  the  appellant  in  not  asking  the 
proper  instruction  in  regard  to  interest  being  payable  on  ali 
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written  contracts  from  the  time  they  are  doe,  the  jury  would 
have  been  properly  instructed.  But  instead  of  that  an  inac- 
curate instruction  was  presented  to  the  court  seoki ng  to 
recover  on  the  grounds  of  u  unreasonable  and  vexatious  delay 
in  payment "  of  the  balance  due  on  the  wire  already  deliv- 
ered; thus  asking  the  court  to  present  an  immaterial  matter 
to  the  jury  and  that  in  an  erroneous  manner,  even  had  such 
rule  been  involved.  It  was  sought  to  recover  interest  on 
account  of  unreasonable  delay  in  payment  without  adding 
"and  vexatious."  The  court  was  not  bound  to  give  the  in- 
struction as  asked,  and  no  other  on  the  subject  was  presented. 
The  exclusion  by  the  court  of  the  evidence  pertaining  to  the 
amount  the  refused  wire  brought  was  not  error,  as  it  was 
sold  on  credit,  and,  under  the  state  of  the  evidence  and  verdict, 
it  could  not  have  harmed  appellant  even  if  proper.  There 
was  evidence  of  a  large  decline  in  wire  and  nothing  recovered. 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Joseph  Condell 

v. 
G.  Snyder  et  al. 


Contract  for  Sinking  Well — Action  to  Recover  Balance — Conflict  of  Evi- 
dence— Instruction  8. 

In  an  action  to  recover  a  balance  claimed  to  be  due  on  a  contract  for  sink- 
ing a  well,  this  court  declines  to  interfere  with  the  verdict,  the  evidence 
being  sharply  conflicting  and  there  being  no  error  in  the  instructions. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  County  Court  of  Lake  County;  the  Hon. 
Francis  E.  Clarke,  Judge,  presiding. 

Messrs.  Whitney  &  Upton,  for  appellant. 
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Mr.  Charles  T.  Backus,  for  appellees. 

Lacey,  P.  J.  This  was  a  suit  originally  brought  before  a 
justice  of  the  peace  to  recover  the  contract  price  claimed  to 
be  due  to  appellees  for  sinking  a  well  on  the  farm  of  the 
appellant,  and  upon  appeal  tried  in  the  County  Court.  In  the 
County  Court  the  case  was  tried  by  a  jury  and  the  verdict  and 
judgment  were  for  appellees,  for  $60  and  costs.  From  such 
judgment  this  appeal  is  taken. 

The  appellees  contended  that  the  contract  was  to  furnish  a 
well  that  supplied  stock  water;  that  it  was  not  warranted  to  be 
free  from  sand;  that  they  did  sink  such  a  well,  and  that  appel- 
lant refused  to  pay  them  because  it  was  not  clear  from  sand. 

The  appellees  further  contend  that  they  could  have  pro- 
cured pure  water  by  going  deeper,  but  appellant  refused  to 
allow  them  to  do  so  unless  at  their  own  expense.  The  well 
was  to  be  dug  at  so  much  per  foot.  On  the  other  hand,  appel- 
lant contends  that  the  well  was  to  furnish  plenty  of  good 
water  free  from  sand;  that  the  well  was  to  be  sunk  in  an  old 
well  and  so  much  paid  for  piping  the  old  well  and  so  much  for 
sinking  and  pi  ping  further;  that  appellees  guaranteed  to  procure 
good  water  without  sand  for  100  or  more  cattle;  that  the  pump 
could  be  worked  with  the  wind-mill  appellant  then  had;  that 
one-half  was  to  be  paid  down  and  appellant  to  take  the  chances, 
the  balance  to  be  paid  when  the  work  was  completed.  The 
one-half  was  paid  as  agreed.  The  appellant  contended  that 
the  well  was  valueless  on  account  of  the  sand  that  was  pumped 
up.  The  evidence  in  regard  to  the  terms  of  the  contract  and 
the  finishing  the  well  in  accordance  therewith  was  conflicting- 
The  case  of  appellees  was  supported  by  their  own  testimony* 
and  two  other  witnesses. 

If  what  they  testified  to  was  true,  they  had  a  right  to  re- 
cover. On  the  other  hand,  the  appellant  supported  his  side 
of  the  case  by  his  own  testimony  and  that  of  his  hired  man, 
Metzner.  Thus  there  was  a  6harp  conflict  of  the  evidence. 
Under  the  circumstances  it  was  for  the  jury  to  decide,  and  its 
verdict  should  not  be  disturbed  unless  clearly  against  the 
weight  of  the  evidence.     We  can  not  say  that  it  is  so.     Some 
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complaint  is  made  in  regard  to  the  appellees'  instructions,  but 
on  examination  we  find  them  substantially  correct,  though 
probably  not  in  the  best  form.  The  appellant's  given  instruc- 
tions were  full  and  all  that  could  be  asked,  and  the  refusal  to 
give  others  was  not  error.  Seeing  no  error  in  the  record,  the 
judgment  is  affirmed. 

Judgment  affirmed. 


American  Central  Insurance  Company 

v. 
Lawrence  Clarey. 

Insurance — Condition — Vacancy — Negligence. 

In  an  action  on  a  policy  of  fire  insurance,  it  is  helft:  That,  under  a  clause 
providing  that  the  policy  should  become  void  if  the  house  should  become 
vacant  or  unoccupied,  the  owner  can  not  be  charged  with  laches  in  regard 
to  a  vacancy  occasioned  by  the  removal  of  his  tenant  on  the  day  of  the  fire 
without  the  knowledge  of  the  plaintiff. 

[Opinion  filed  December  8,  1S88.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  lion. 
John  J.  Glenn,  Judge,  presiding. 

On  the  27th  day  of  May,  1886,  the  American  Central  In- 
surance Company  issued  the  policy  of  insurance  offered  in 
evidence,  insuring  the  dwelling  of  Lawrence  Clarey  for  the 
period  of  one  year,  the  property  insured  being  described  in 
the  policy  as  "a  dwelling  house  occupied  by  a  tenant."  On 
the  19th  day  of  April,  1887,  at  about  10  o'clock  p.  m.,  the 
insured  premises  were  destroyed  by  fire.  At  the  time  of  the 
tire  the  house  was  vacant  and  unoccupied. 

Prior  to  the  fire  the  house  had  been  occupied  by  one  Elijah 
Sprinkle,  a  hired  man  in  the  employ  of  Lawrence  Clarey. 
Sprinkle,  however,  moved  out  of  the  house  between  the 
hours  of  eight  and  ten  o'clock  in  the  forenoon  on  the  day  the 
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fire  occurred,  and  as  the  proof  shows,  without  the  knowledge 
of  the  appellee,  the  house  remaining  vacant  and  unoccupied 
up  and  until  it  was  destroyed.  Under  these  facts,  appellants 
suggested  to  the  court  the  following  proposition  of  law,  which 
was  by  the  court  marked  "refused": 

"If  the  court  finds  from  thb  evidance  that  the  premises 
insured  became  vacant  and  unoccupied  on  the  19th  day  of 
April,  1887,  about  the  hour  of  10  o'clock  a.  m.,  and  that  the}T 
were  destroyed  by  fire  about  the  hour  of  10  o'clock  p.  m.  of 
said  day,  and  at  that  time  they  were  also  vacant  an  d  unoccu- 
pied, then,  under  the  policy  offered  in  this  case,  the  law  is  that 
the  plaintiff  can  not  recover." 

Mr.  Forest  F.  Cooke,  for  appellant. 

The  policy  introduced  in  evidence  in  this  case  is  the  con- 
tract entered  into  between  the  company  and  Lawrence  Clarey. 
Its  provision  that,  "  if  the  premises  be,  or  become  vacant  or 
unoccupied,"  that  then  the  policy  should  become  void  and  of 
no  effect,  was  a  warranty  on  the  part  of  appellee,  binding 
upon  him,  a  condition,  the  6trict  fulfillment  of  which  was  a 
condition  precedent  to  a  recovery,  under  the  policy  sued  on. 
The  condition  was  plain,  intelligent,  reasonable,  unambigu- 
ous, and  it  being  entered  into  by  parties  competent  to  con- 
tract, should  be  enforced.  If  the  premises  at  the  time  they 
were  destroyed  were  vacant  and  unoccupied,  as  concededly 
they  were,  then  no  matter  over  what  length  of  time  the 
vacancy  and  unoccupaney  had  extended,  the  company  can  not 
be  called  upon  to  respond.  Appellee  knew  when  he  accepted 
the  policy,  that  appellants  would  not  bear  loss  that  occurred 
while  the  property  was  vacant  or  unoccupied,  no  matter  under 
what  circumstances  the  vacancy  occurred.  In  support  of  the 
proposition  of  law  suggested  to  the  court  on  the  trial  of  this 
cause,  and  which  was  by  the  court  marked  refused,  we  cite  the 
following  authority,  which  we  confidently  believe  sustains 
appellant's  position  in  the  case :  Niagara  Fire  Insurance  Co. 
v.  Drda.  19  111.  App.  70 ;  Hartford  Fire  Ins.  Co.  v.  Walsh, 
54  111.  168;  Hartford  Fire  Ins.  Co.  v.  Webster,  69  111.  392; 
Cook  v.  Continental  Ins.  Co.,  70  Mo.  610;  McClnre  v.  Water- 


Second  District— May  Term,  1888.        197 

American  Central  Ins.  Co.  v.  Clarey. 

town  Fire  Ins.  Co.,  90  Pa.  St.  277;  JStna  Ins.  Co.  v.  Myers, 
63  Ind.  23S;  Farmers  Ins.  Co.  v.  Wells,  42  Ohio  St.  519; 
Wood  v.  Hartford  Fire  Ins.  Co.,  13  Conn.  533;  The  Glendale 
Manfg.  Co.  v.  Protection  Ins.  Co.,  21  Conn.  18;  Marshall 
on  Insurance,  249;  Ripley  v.  ^Etna  Ins.  Co.,  30  N.  Y.,  158; 
Herrmann  v.  Adriatic  Fire  Ins.  Co.,  85  1ST.  Y.  162;  Ashworth 
v.  Builders'  Mut.  Fire  Ins.  Co.,  112  Mass.  422;  Harrison  v. 
City  Fire  Ins.  Co.;  9  Allen,  231. 

Mr.  J.  A.  McKenzie,  for  appellee. 

Even  had  the  pleas  relied  upon  avoided  the  policy  by 
reason  of  the  premises  having  become  vacant  or  unoccupied, 
before  the  policy  would  be  null  and  void  for  that  reason,  it 
must  be  such  a  vacancy  and  unoccnpancy  as  would  reasonably 
be  understood  as  contemplated  by  the  insurer  and  the  assured. 
It  is  not  every  unoccnpancy  that  avoids  the  policy.  u  A  prac- 
tical occupancy,  consistent  with  the  purposes  or  uses  for 
which  it  was  insured,  was  intended."  Wood  on  Ins.,  209; 
Whitney  v.  Black  River  Ins.  Co.,  9  Hun,  39 ;  Stupetski  v. 
Trans.  At  F.  Ins.  Co.,  43  Mich.  373. 

This  building  was  insured  as  a  tenement  house  and  the 
usual  and  ordinary  risks  and  vacancies  incident  to  a  change  of 
tenants  was  to  be  expected,  and  was  in  the  minds  of  the  con- 
tracting parties.  Gates  v.  Mattison  Mnt.  Ins.  Co.,  5  N.  Y. 
469;  Joice  v.  Maine  Ins.  Co.,  45  Me.  168. 

This  house  was  insured  as  being  occupied  by  a  tenant.  In 
the  case  last  above  cited,  the  court  sav:  "  It  would  be  unrea- 
sonable  to  imply  that  the  defendant  entered  into  the  contract 
with  the  expectation  that  the  then  tenant  was  to  continue  in 
the  occupancy  during  the  running  of  the  policy,  in  the 
absence  of  anything  showing  that  sort  of  understanding." 

"  The  object  of  courts,  when  enforcing  a  provision  in  a 
policy  like  this,  should  be,  to  endeavor  to  so  construe  it 
as  to  give  effect  to  what  might  reasonably  be  supposed 
to  have  been  the  intention  of  the  parties  when  they  con- 
sented to  it."     Phcenix  Ins.  Co.  v.  Tucker,  92  111.  71. 

Even  when  a  school  house  or  church  is  insured  with  the 
provision  making  the  policy  void  if  they  become  vacant  and 
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unoccupied,  a  vacancy  or  mioceupancy  of  the  church  from 
Sunday  until  Sunday,  or  of  the  school  house  from  Friday 
until  Monday,  would  not  avoid  the  policy,  because  such  unoc 
cupancy  or  vacancy  would  be  in  the  minds  of  the  contracting 
parties.  American  Ins.  Co.  v.  Foster,  92  111.  337;  Whitney  v. 
Black  Riv.  Ins.  Co.,  72  N.  Y.  118. 

Lacey,  P.  J.  The  court  before  which  the  cause,  was  tried 
gave  judgment  against  the  appellant  for  the  amount  of  the 
insurance,  and  to  reverse  that  judgment  this  appeal  is  taken. 

The  only  cause  insisted  on  for  reversal  is  the  refusal  of  the 
court  to  give  the  above  proposition  of  law  asked  for  by  the 
appellant.  Whether  or  not  the  court  erred  in  such  action 
depends  upon  the  construction  to  be  given  to  the  clause  in  the 
insurance  policy  in  regard  to  the  policy  being  void  in  case  the 
house  should  become  vacant. 

The  clause  under  consideration  reads  as  follows: 

"This  policy  shall  be  null  and  void  if  the  premises  shall 
be  used  or  occupied  so  as  to  increase  the  risk,  or  be  or  become 
vacant  or  unoccupied,  or  cease  to  be  used  or  occupied  for  the 
purposes  herein,  or  if  it  be  a  manufactu ring  establishment  and 
shall  run  in  whole  or  in  part  at  night  or  over  extra  time,  or  if 
it  shall  cease  to  be  operated,  or  the  risk  be  increased  by  the 
erection  or  occupation  of  neighboring  buildings,  or  by  any 
means  within  the  knowledge  or  control  of  the  assured." 

As  we  understand  it,  the  proper  interpretation  to  be  given 
to  the  above  provision  of  the  policy  is  that  the  last  clause 
refers  back  to  and  modifies  the  preceding  clauses,  and  in  doing 
so,  modifies  the  clause  regarding  the  vacancy.  Therefore  it 
should  be  construed  to  read:  "The  policy  shall  become  void  if 
the  house  shall  become  vacant  by  any  means  within  the  knowl- 
edge or  control  of  the  assured  to  prevent."  That  is,  if  he 
could  prevent  it  and  did  not,  the  policy  should  become  void. 
It  is  evident,  therefore,  that  the  assured,  not  having  any  knowl- 
edge of  the  vacation  of  the  house  by  the  tenant,  and  it  being 
vacant  so  short  a  time  before  the  fire  that  he  could  not  discover 
the  fact  and  place  a  tenant  therein,  he  should  not  be  held  to 
laches  in  regard  to  the  vacancy.  The  proposition  of  law  was 
therefore  properly  refused  and  the  court  committed  no  error 
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in  doing  so.  A  similar  provision  in  an  insurance  policy  has 
been  construed  as  we  interpret  this,  in  N*.  A.  F.  Ins.  Co.  v. 
Zieglcr,  63  111.  465.  The  policy  construed  in  N.  F.  Ins.  Co.  v. 
Drda,  19  III.  A  pp.  70,  is  not  set  out  in  the  opinion,  and  we 
can  not  say  whether  it  is  the  same  as  the  one  in  this  case  or 
not;  but,  however  that  may  be,  this  court  must  be  governed 
by  the  decisions  of  the  Supreme  Court.  This  being  the  only 
question  involved  in  this  case  and  being  decided  adversely  to 
the  appellant,  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Abram  H.  Lichty 

v. 

Eli  L.  Lower  et  al. 


Principal  and  Surety — Contribution — Xote — Chattel  Mortgage  on  Farm 
Stock — Estoppel — Agency — Instructions. 

1.  In  an  action  against  the  aarent  of  the  owner  of  a  certain  farm  to  recover 
the  amount  paid  by  the  plaintiffs  as  co-auroties  with  him  on  a  promissory 
note  given  by  the  tenant  on  said  farm  to  secure  the  payment  of  money  bor- 
rowed from  the  landlord,  the  plaintiff*  having  signed  said  note  as  sureties 
with  the  defendant,  upon  his  promise  that  he  would  apply  certain  moneys  to 
be  derived  from  the  sale  of  stock  on  said  farm,  which  would  pass  through 
his  hands,  to  the  payment  of  said  note,  and  upon  his  assurance  as  agent  of 
the  lender  that  a  mortgage  on  the  interest  of  said  tenant  in  said  stock  would 
be  good  security,  it  is  held:  That  the  defendant  can  not  now  be  permit ie J 
to  show  that  the  stock  was  the  property  of  the  landlord,  the  tenant  having 
jailed  to  pay  for  the  interest  claimed  therein;  and  that  the  verdict  for  the 
plaintiffs  should  be  sustained. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  the  lion. 
Richard  S.  TrrniLL,  Judge,  presiding. 

Mr.  James  Shaw,  for  appellant. 
Messrs.  Hunteb  &  Eaton,  for  appellees. 
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C.  B.  Smith,  J.  It  appears  from  this  record  that  W.  A. 
Gorgus  owned  a  farm  of  about  500  acres  in  Carroll  county, 
and  that  B.  F.  Aiken  and  his  son  Frank  were  his  tenants,  and 
that  appellant,  Abram  II.  Lichty,  was  the  general  agent  of 
Gorgus,  who  lived  in  Pennsylvania.  B.  F.  Aiken  wanted  to 
borrow  §275,  and  in  his  efforts  to  find  a  lender  he  sought  the 
assistance  of  appellant.  This  was  in  November,  1884.  Appel- 
lant informed  Aiken  that  if  he  could  get  appellees,  Lower  and 
Keim,  to  go  on  a  note  with  him  he  could  get  him  the  money. 
Aiken  wanted  the  money  to  use  on  the  farm  and  to  assist  his 
son  to  get  married.  Appellees  at  first  refused  to  go  on  the 
note,  but  after  being  urged  to  do  so  both  by  Aiken  and  Lichty 
they  finally  consented  to  and  did  sign  the  note,  but  before 
having  signed,  both  Aiken  and  appellant  promised  and  agreed 
that  Aiken  should  secure  them  with  a  chattel  mortgage  on 
his  half  interest  in  the  stock  on  tfie  farm. 

The  mortgage  was  not  executed  as  agreed  at  the  time,  and 
some  time  after,  Keim  called  on  appellant  for  the  mortgage. 
Appellant  then  informed  him  that  Aiken  would  not  give  the 
mortgage  on  his  interest  in  the  original  stock,  but  would  on 
its  increase.  Appellees  refused  to  accept  such  a  mortgage, 
and  no  security  was  given.  The  note  became  due  and  Aiken 
informed  appellant  that  he  could  not  pay  it.  Appellant  then 
advised  Aiken  to  go  and  see  appellees  and  try  and  get  them' 
to  renew  the  note.  This  they  refused  to  do.  Again  both 
Aiken  and  appellant  urged  appellees  to  renew  the  note,  and  to 
induce  them  to  do  so  appellant  agreed  to  sign  with  them,  and 
also  agreed  that  Aiken  should  execute  his  mortgage  on  his 
interest  in  the  stock  on  the  farm.  As  a  further  inducement  to 
get  appellees  to  renew  the  note,  appellant  assured  them  that 
he  would  have  charge  of  the  stock  and  would  manage  the 
whole  business,  and  that  when  the  stock  in  the  mortgage  was 
sold,  the  money  would  come  to  him  and  he  would  pay  off  this 
note  and  keep  his  co-sureties  harmless.  Appellant  denies  this 
arrangement,  but  the  great  preponderance  of  the  evidence  is 
against  him.  This  second  note  fell  due  and  was  not  paid  by 
Aiken.  The  mortgaged  property  had  in  the  meantime  been 
sold  by  Aiken  and  converted  into  money,  and  paid  to  appel- 
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lant  largely  more  than  enough  to  pay  this  note.  But  after  the 
note  fell  due  he  refused  to  pay  more  than  one-third  of  the 
note,  which  he  did  pay,  and  appellees  paid  the  other  two- 
thirds.  Appellant  claimed  that  Aiken  had  never  paid  for  his 
interest  in  the  stock  to  Gorgus,  and  having  so  failed,  that  he 
never  obtained  any  title  to  the  property  mortgaged,  and  that, 
upon  a  settlement  between  Gorgus  and  Aiken,  Aiken  was 
largely  indebted  to  Gorgus,  and  that  the  proceeds  of  the  stock 
therefore  belonged  to  Gorgus.  Appellees  bring  this  suit  to 
recover  the  amount  they  paid  on  this  note  back  from  appel- 
lant. We  think  the  proof  amply  shows  that  appellant  did 
agree  and  promise  that  if  appellees  wrould  goon  this  note  with 
him  that  he  would  have  the  control  and  management  of  the 
farm  and  the  sale  of  the  stock,  and  the  money  would  pass 
through  his  hands,  and  that  he  would  apply  what  was  neces- 
sary to  pay  this  note.  Appellant,  acting  as  the  agent  for  Gor- 
gns,  assured  appellees  that  a  mortgage  on  this  property  would 
be  good  security  and  protect  them  from  loss.  He  can  not  now 
be  permitted  to  assume  a  different  attitude. 

Again,  Gorgus  himself,  on  February  15,  1876,  takes  a  second 
mortgage  on  this  same  property  mortgaged  to  appellees,  and 
in  that  mortgage  he  expressly  recognizes  the  validity  of  the 
first  mortgage  and  takes  his  subject  to  that,  so  far  as  that  prop- 
erty is  concerned. 

There  could  be  no  legal  justification  for  appellant  paying 
this  money  to  Gorgus  or  for  retaining  it  himself,  and  it  was 
his  duty  when  he  received  it  to  have  paid  off  this  note,  and 
having  failed  to  do  so  he  must  now  do  it 

The  case  has  been  submitted  to  two  juries  and  both  have 
found  against  appellant,  and  we  are  satisfied  with  the  finding. 
Appellant  insists  that  the  court  erred  in  giving  instructions 
for  plaintiffs,  and  in  refusing  instructions  for  defendant. 

We  think  there  was  no  error  in  the  giving  or  refusing  in- 
structions.    The  jury  was  fully  and  fairly  instructed. 

Judgment  affirmed. 

Lacet,  P.  J.,  dissenting.  I  am  of  the  opinion  that  the 
court  below  erred  in  giving  the  1st,  2d  and  3d  of  appellees' 
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instructions.  The  evidence  in  my  opinion  was  quite  close 
and  in  such  condition  that  the  instructions  should  have  been 
accurate.  In  the  instructions  the  court  assumed  that  the 
money  received  from  Aiken  by  appellant  for  the  sale  of  the 
mortgaged  property  was  with  an  agreement  to  apply  it  on  the 
note.  In  this  the  instructions  were  misleading  and  for  this 
error  I  am  of  the  opinion  that  the  judgment  should  be 
reversed. 


Joseph  L.  Avery 

v. 
George  B.  Swords, 


Negotiable  Instruments — Note — Payment  without  Surrender — Agency — 
Negligence — Amendment — Instructions — Evidence — Notice. 

1.  A  promissory  note  in  the  bands  of  a  third  person  can  not  be  affected 
or  incumbered  by  private  independent  agreements  between  the  parties 
thereto. 

2.  It  is  gross  negligence  on  the  part  of  the  maker  of  a  note  to  pay  the 
same  without  having  it  surrendered  to  him,  or  being  certain  that  the  pay- 
ment is  to  the  proper  party. 

3.  Where  one  of  two  innocent  parties  must  suffer  loss  the  one  whose 
negligence  caused  such  loss  must  bear  the  same. 

4.  In  the  case  presented,  it  was  improper  to  allow  the  defendant  to  with- 
draw the  general  issue  and  file  a  special  plea  of  payment,  after  a  different 
presiding  judge  at  a  former  term  had  refused  such  motion. 

5.  An  endeavor  to  collect  from  a  third  person  funds  wrongfully  collected 
and  withheld  by  him,  is  no  waiver  of  the  right  to  proceed  against  the 
debtor  who  carelessly  and  negligently  placed  them  in  the  hands  of  such 
third  person. 

6.  An  instruction  which  singles  out  a  single  important  fact  in  the  case, 
is  improper. 

7.  An  agency  may  be  shown  by  the  acts  of  the  parties.  The  evidence  in 
the  case  presented  does  not  show  that  a  third  person  was  the  agent  of  the 
plaintiff  to  receive  payment  of  the  note  in  question. 

[Opinion  filed  December  8,  188S.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 
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Messrs.  Wallace  &  Terry,  for  appellant. 

Swords  was  in  law  bound  to  know  that  Culver  was  the  agent 
of  Avery,  and  had  the  right  to  receive  this  money.  Dutcher 
v.  Beckwith,  45  111.  460. 

A  note  transferred  before  due  to  a  bona  fide  holder  without 
notice  can  be  recovered  on.  Farlin  v.  Lovejoy,  29  111.  45; 
Calkins  v.  Vail,  31  111.  166;  Murray  v.  Beckwith,  81  111.  43; 
National  Bank  of  Olney  v.  Baird,  3  111.  App.  239. 

A  special  agreement  between  parties  to  a  note  or  bill,  not 
indicated  in  the  note  itself,  can  not  be  set  up  against  a  pur- 
chaser for  value  before  due  and  without  notice.  Rice  v. 
Eagland,  10  Humph.  545;  S.  C,  53  Am.  Dec.  737. 

The  presumption  of  law  "is  that  the  assignment  is  bona  fide 
and  for  value.  Persons  questioning  it  must  prove  it.  Wight- 
man  v.  Hart,  37  III.  123;  Depuy  v.  Schuyler,  45  111.  306; 
Richards  v.  Betzer,  53  111.  466. 

Messrs.  Strawn  &  Patton,  for  appellee. 

C.  B.  Smith,  J.  This  is  a  suit  brought  on  a  promisson*  note 
for  $560  by  Joseph  L.  Avery,  the  appellant,  against  George 
B.  Swords,  the  appellee.  The  note  in  controversy  was  exe- 
cuted by  Swords  to  one  Joseph  Morgan  and  assigned  before 
due  to  appellant.  The  record  discloses  this  state  of  facts:  In 
1873,  appellee  bought  160  acres  of  land  from  Joseph  Morgan 
and  as  part  payment  thereof  he  executed  three  notes  to  Mor- 
gan, all  dated  February  3,  1874. 

The  first  was  for  $500,  due  March  1,  1875;  the  second  for 
§600,  due  March  1,  1878,  and  the  third  for  §560,  due  March 
1,  1879. 

A  trust  deed  was  also  executed  to  secure  the  payment  of  all 
these  notes  with  one  J.  F.  Culver  as  the  trustee.  The  notes 
and  trust  deed  were  executed  at  the  bank  of  J.  F.  Culver  in 
Pontiac,  Illinois. 

Almost  immediately  after  this  transaction  Morgan  moved 
to  Wolfsborro,  New  Hampshire,  and  deposited  these  three 
notes  with  others  and  the  trust  deed  in  a  savings  bank,  of 
which  Avery  was  treasurer.,  for  safe  keeping.     On  March  16, 
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1874,  Morgan  placed  the  first  two  of  these  notes  with  appel" 
lant  as  collateral  security  for  the  payment  of  a  lot  of  land  lie 
bought  from  appellant.  The  last  note  remained  in  the  bank 
subject  to  the  order  of  Morgan.  The  first  note  was  paid  before 
it  was  due  and  was  paid  at  the  bank  of  J.  F.  Culver,  where  the 
note  was  sent  by  appellant  at  the  request  of  Morgan,  who  then 
still  owned  the  note.  The  second,  or  $600  note,  was  paid  at 
fcnatnrity  and  was  collected  by  appellant  through  the  National 
Bank  of  North  America  of  Boston.  That  bank  sent  it  to  Cul- 
ver's bank  for  collection  and  it  was  paid  by  Swords  in  that 
bank.  At  the  maturity  of  the  last  note  for  $560,  the  one  now 
in  controversy,  appellant  placed  it  in  the  Lake  National  Bank 
of  WoJfsborro  for  collection.  The  note  was  protested  March 
4,  1879.  After  appellant  learned  of  the  .protest  he  wrote 
Swords.  Swords  made  no  reply  but  took  the  letter  to  S.  S. 
Lawrence,  an  attorney  at  law,  who  made  this  reply  to  Avery's 
letter  of  inquiry: 

"Pontiao,  March,  19,  1879. 
"Joseph  L.  Avery  : 

"Sir:  Yours  of  12th  inst.  to  George  B.  Swords  is  placed  in 
my  hands  by  him,  with  instructions  to  answer.  He  says  he 
paid  the  note  long  ago  to  Morgan's  agent,  Joseph  F.  Culver. 
When  Mr.  Morgan  was  here  he  told  Swords  he  might  pay 
the  money  in  at  any  time  to  Culver  and  he  would  allow  a  dis- 
count of  eight  per  cent,  per  annum  for  unexpired  time  on  all 
sums  paid  before  due.  A  little  over  a  year  ago  he  paid  to 
Culver  the  balance  due  on  the  mortgage  to  Morgan,  or  to 
Culver  as  trustee  for  Morgan,  and  he  then  released  the  mort- 
gage of  record.  If  Morgan  has  not  got  his  money  it  is  not 
Swords'  fault.     Morgan  must  look  to  Culver,  hi6  agent. 

"S.  S.  Lawrence." 

After  appellant  had  been  informed  that  the  note  was  paid 
to  Culver  long  before  it  was  due,  he  wrote  to  Culver  about 
it  and  in  response  to  that  letter  he  received  the  following 
letter: 

"  Pontiao,  April  6,  1S79. 
"  Joseph  L.  Avery  : 

"Sir:    When  Joseph  Morgan  sold  his  farm  to  Swords,  I 
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was  made  trustee  and  notes  were  made  payable  at  my  office, 
with  the  agreement  that  upon  all  money  paid  by  Swords  be 
fore  due,  he  should  receive  a  discount.  This  was  subject  to  4 
prior  incumbrance  which  fell  due  January  1,  1S78,  and  to 
effect  a  new  loan  Swords  had  to  have  a  clear  title.  lie  raised 
part  of  the  money  and  applied  for  enough  more  to  pay  last 
of  the  Morgan  notes.  Out  of  the  new  loan,  $1,500,  after  dis- 
charge of  the  prior  mortgage,  there  was  enough  with  the 
former  deposit  to  pay  off  the  last  Morgan  note,  and  I  released 
the  trust  deed,  intending  to  pay  off  the  note.  Being  unable 
to  sell  real  estate  at  any  price,  I  was  unable  to  meet  my  obli- 
gations; but  if  my  creditors  will  give  me  a  little  time,  I  ex- 
pect to  pay  in  full. 

"Joseph  F.  Culver." 

Swords  paid  all  three  of  these  notes  to  Culver.  The  first 
and  second  notes  were  at  Culver's  bank  when  he  paid  them 
and  he  took  them  up.  He  also  paid  the  interest  on  all  these 
notes  to  Culver. 

He  swears,  and  it  is  true,  that  ho  paid  the  last  note  to 
Culver  nearly  a  year  before  it  was  due,  but  did  not  get  his 
note.  Culver  told  him  the  note  was  in  New  Hampshire  but 
that  he  would  write  and  get  it.  Culver  then  released  the 
trust  deed. 

Shortly  after  this  transaction  appellee  asked  Culver  if  hia 
note  had  come  yet  and  Culver  told  him  it  had  not  but  he 
expected  it  every  day.  Culver,  who  now  claims  that  he  was 
acting  for  appellant  in  receiving  this  money,  allowed  nearly  a 
year  to  pass  before  he  informed  Avery  that  he  had  collected 
the  money,  and  then  only  after  Avery  had  written  him  about 
it,  and  after  he  had  closed  the  doors  of  his  bank  and  refused 
payment. 

Shortly  after  his  failure  in  business  he  moved  to  Kansas 
with  his  family.  So  far  as  this  record  shows  Avery  did 
nothing  more  toward  collecting  this  note  until  in  March,  18S2. 
He  then  wrote  to  an  attorney  saying  he  had  a  claim  against 
Culver  and  desired  him  to  see  what  could  be  done  toward 
collecting  it.  Having  received  no  reply  to  this  letter  he  again 
wrote  the  same  attorney  in  April  following,  asking  for  an 
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answer  to  his  letter.  After  the  failure  of  this  correspondence 
to  get  anything  out  of  Culver  appellant  commenced  this  suit. 
Three  trials  before  the  Circuit  Court  have  been  had.  The 
first  one  resulted  in  a  verdict  for  the  defendant.  On  motion 
of  the  plaintiff  the  verdict  was  set  aside  and  a  new  trial  granted. 
On  the  second  trial  the  jury  disagreed  and  were  discharged  with- 
out a  verdict.  On  the  third  trial  the  defendant  again  had  a 
verdict.  The  court  overruled  a  motion  for  a  new  trial  and 
gave  judgment  on  the  verdict  for  the  defendant. 

The  case  is  now  brought  before  us  for  review  on  appeal. 
The  long  contest  in  the  court  below  has  induced  us  to  give 
the  case  a  careful  and  patient  investigation.  The  appellant 
urges  that  the  court  erred,  first,  in  allowing  the  defendant  to 
withdraw  the  general  issue  and  plead  a  special  plea  of  payment 
after  a  different  presiding  judge  at  a  former  term  had  refused 
that  motion.  Second,  that  the  court  erred  in  the  admission  of 
testimony  prejudicial  to  the  appellant  and  also  erred  in  giving 
and  refusing  instructions. 

The  material  and  central  fact  in  the  controversy  is  whether 
Culver  was  the  agent  of  Avery  at  the  time  he  collected  the 
last  note  from  Swords.  If  he  was,  then  Swords  would  be 
justified  in  paying  him  the  note  and  would  be  discharged;  but 
if  he  was  not  the  agent,  then  he  had  no  right  to  collect  the 
money  from  Swords,  and  Swords  would  not  be  protected  in 
his  payment. 

Appellee  does  not  claim  any  express  or  direct  agency  but 
seeks  to  show  such  agency  from  the  course  of  business  and  the 
acts  of  Avery,  Culver,  Morgan  and  himself.  Of  course,  an 
agency  may  be  shown  by  the  acts  and  conduct  of  parties  as 
well  as  by  direct  authority. 

There  is  no  claim  in  this  record  that  Averv  ever  had  anv- 
thing  to  do  with  or  knew  anything  about  the  sale  of  the  land 
by  Morgan  to  Swords,  or  the  execution  of  the  notes  and  deeds 
and  trust  deed,  until  the  notes  were  deposited  in  the  bank  in 
Wolfsborro,  and  not  then  until  two  of  the  notes  were  placed 
in  his  hands  as  collateral  security.  Swords  now  relies  on  a 
collateral  agreement,  made  between  himself  and  Morgan  at  the 
time  the  sale  was  made,  that  Swords  might  pay  off  any  or  all  of 
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these  notes  before  they  were  due  and  thereby  get  a  discount 
of  eight  per  cent,  and  inasmuch  as  Morgan  was  going  to  Xew 
Hampshire  it  was  agreed  that  the  notes  and  trust  deed  should 
be  left  with  Culver  where  Swords  could  go  and  pay  them  if 
he  so  desired. 

Thi6  alleged  agreement  was  made,  if  made  at  all,  at  the 
6ame  time  of  the  execution  of  the  notes  and  mortgage,  and 
was  not  put  in  either  one  of  the  instruments  of  writing. 
Morgan  swears  that  no  such  agreement  was  made  and  that  he 
did  not  make  Culver  his  agent  for  collecting  the  notes,  and 
that  he  took  the  notes  with  him  to  Now  Hampshire  and  never 
did  leave  them  with  Culver. 

Swords  swears  there  was  such  an  agreement  and  that  it  was 
signed  by  Morgan,  but  that  he  did  not  sign  it  and  did  not 
read  it. 

Culver  swears  that  it  was  in  writing,  and  was  assented  to  by 
both  parties  signing  it.  Suppose  such  an  agreement  had,  in 
fact,  been  made  and  properly  proven  and  in  writing,  it  could 
not  have  bound  appellant  in  any  event  without  notice  of  its 
existence,  even  if  it  could  with  notice.  It  was  no  part  of  the 
notes  nor  the  trust  deed,  and  could  in  no  manner  change  the 
terms  of  the  note. 

It  was  not  assignable  and  could  not  go  with  the  notes,  nor 
could  it  hasten  their  maturity  any  more  than  it  could  extend 
the  time  of  the  payment.  It  can  not  be  claimed  with  any 
show  of  reason  or  authority  that  negotiable  promissory  nott*s 
can  be  affected  or  incumbered  with  private  independent  agree- 
ments between  the  parties  to  them,  6uch  as  is  claimed  in  this 
case.  Rice  v.  Ragland,  10  Humph.  515;  S.  C,  53  Am.  Dec. 
737. 

If,  by  such  an  independent  and  separate  agreement,  the 
maturity  of  a  note  may  be  accelerated  so  as  to  bind  assignee?, 
then  may  the  time  of  maturity  be  extended  by  like  agreement. 
Nor  would  the  agreement  contended  for  here,  that  Morgan 
had  appointed  Culver  his  agent  to  collect  these  notes,  be  any 
more  binding  on  an  assignee  for  value,  than  an  agreement  to 
accelerate  or  extend  the  time  of  payment. 

If  that  were  so,  it  would  be  in  the  power  of  the  payee  of  a 
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note  to  appoint  an  agent  to  receive  payment  of  the  note  with- 
out reference  to  the  holder  or  assignee  of  the  note.  All  such 
agencies  must  terminate  when  the  party  making  the  appoint- 
ments parts  with  his  notes.  The  holder  of  promissory  notes 
has  the  right  to  appoint  his  own  agents  to  make  collection. 

But  there  is  a  total  want  of  any  credible  proof  that  Avery 
ever  heard  of  any  such  pretended  agreement  between  Swords 
and  Morgan.  On  the  contrary,  there  is  positive,  reliable  and 
uncontradicted  proof  that  he  never  heard  of  any  such  pre- 
tended agreement,  until  he  saw  it  in  Culver's  deposition. 
Morgan  swears  there  was  no  such  agreement,  and  that  he 
never  told  Avery  there  was.  Avery  swears  that  he  never 
heard  of  any  such  agreement  between  Morgan  and  Swords. 

The  only  pretense  that  can  be  made  to  show  that  Culver 
was  the  agent  of  Avery,  was  that,  when  the  first  note  was  due, 
A  very  sent  it  to  Culver  for  collection  for  Morgan  and  at 
Morgan's  request.  That  note  did  not  belong  to  Avery,  and 
he  had  no  interest  in  it  When  the  other  notes  became  due 
which  he  had  bought  from  Morgan,  he  placed  thoin  both  in 
National  Banks  near  his  homo  for  collection,  and  paid  no 
attention  to  Culver.  The  fact  that  these  banks  sent  the 
notes,  or  one  of  them,  to  Culver  for  collection,  did  not  make 
him  the  agent  of  Avery. 

Without  further  prolonging  the  discussion  of  this  branch  of 
the  case,  we  are  satisfied  that  there  is  a  total  failure  to  prove 
notice  of  this  pretended  agreement  to  appoint  Culver  the 
agent  of  Morgan  to  receive  this  money  or  any  part  of  it 
The  court  erred  in  admitting  the  testimony  relating  to  that 
agreement. 

It  was  the  duty  of  Swords  before  he  paid  this  note,  to  have 
the  note  surrendered  to  him  or  to  be  sure  that  he  was  paying 
it  to  the  right  party.  Dutcher  v.  Beckwith,  45  111.  46<>.  He 
was  bound  to  know  that  his  note  was  assignable,  and  that  the 
holder  of  to-day  might  not  be  to-morrow.  It  was  an  act  of 
gross  negligence  on  his  part  to  pay  the  note  without  having 
it  surrendered  to  him  or  being  assured  he  was  paying  to  the 
right  party. 

When  he  paid  the  note  without  receiving  his  note,  he  paid 
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it  at  bis  peril.  Avery  did  nothing  to  induce  him  to  believe 
that  Culver  was  his  agent.  Avery  was  in  no  fault.  Swords 
acted  in  good  faith,  and  supposed  Culver  would  get  his  note 
from  Morgan  or  Avery.  Culver  then  knew  that  he  had  no 
authority  from  Avery  to  collect  the  money,  for,  by  his  own 
acts  and  correspondence,  it  is  evident  that  he  did  not  then 
know  Avery  owned-  the  note,  for  he  swears  that  when  the 
money  was  paid,  he  gave  Morgan  credit  with  it  on  the  books. 

It  is  a  familiar  rule  that  when  one  of  two  innocent  parties 
must  suffer  loss,  that  the  one  whose  negligence  has  caused  the 
loss  must  bear  it. 

We  think  the  court  erred  in  setting  aside  the  order  of 
another  judge  rendered  at  a  previous  term,  denying  a  motion 
made  by  the  defendant  for  leave  to  withdraw  the  general  issue 
and  file  a  special  plqa  of  payment.  The  case  was  first  heard 
by  the  Hon.  K.  J.  Pillsbury,  and  the  defense  was  then  given 
under  the  general  issue. 

Prior  to  the  second  trial,  before  the  same  judge,  the  defend, 
ant  asked  leave  to  withdraw  the  general  issue  and  for  leave 
to  file  a  special  plea  of  payment,  which  was  very  properly 
overruled  by  the  court,  and  the  defense  was  again  made  under 
the  general  issue  on  the  second  trial.  On  the  third  trial, 
before  the  Hon.  Alfred  Sample,  judge,  presiding,  the  defend- 
ant renewed  his  motion  for  leave  to  withdraw  the  general  issue 
and  file  a  special  plea  of  payment,  which  motion  was  allowed, 
against  the  objection  of  the  plaintiff. 

There  could  be  only  one  purpose  in  view  in  pressing  this 
motion  upon  the  court  and  in  renewing  it  after  it  had  once 
been  refused,  and  that  was  to  obtain  an  unjust  advantage  over 
the  plaintiff  in  securingthe  opening  and  closing  before  the  jury, 
an  advantage  which  the  defendant  was  not  fairly  entitled  to. 
He  could  give  evidence  of  payment  just  as  well  under  the  gen- 
eral issue  as  under  the  plea  of  payment,  and  hence  we  think  the 
court,  in  the  first  instance,  properly  refused  the  motion.  We 
hold  that  the  allowance  or  refusal  of  the  motion  was,  in  the 
first  instance,  in  the  sound  discretion  of  the  court.  We  are 
not  inclined  to  hold,  as  a  matter  of  strict  law,  that  the  action 
of  Judge  Pillsbury  in  refusing  the  motion  at  one  term  pre- 
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eluded  Judge  Sample  from  vacating  the  order  and  changing 
it  at  a  subsequent  term,  since  the  order  was  interlocutory  only 
and  relating  to  the  formation  of  the  issues  in  the  case,  but  we 
think  it  is  the  exercise  of  such  discretion  as  may  be  reviewed 
upon  appeal,  for  abuse  or  improper  exercise.  We  think  in 
this  case  the  order  made  by  Judge  Pillsbnry  was  properly 
made,  and  that  no  sufficient  reason  was  shown  why  another 
judge,  at  another  term,  should,  vacate  it  and  make  another 
order  directly  the  reverse  of  it. 

Under  our  present  arrangement  of  judicial  districts,  throw- 
ing three  judges  together  and  making  it  necessary  for  them 
frequently  to  preside  at  different  stages  in  the  same  ease,  we 
think  great  caie  should  be  observed  and  respect  shown  to  the 
judicial  acts  of  the  several  judges,  and  we  think  they  should  not 
set  aside  or  interfere  writh  each  other's  orders  and  judgments, 
even  when  they  be  only  interlocutory  ancj  where  the  naked 
power  exists  so  to  do,  unless  there  be  some  reasonable  neces- 
sity for  so  doing,  in  order  to  promote  the  ends  of  justice  or 
facilitate  its  due  administration. 

Any  other  rule  is  liable  to  promote  unkind  and  unfriendly 
relations  and  load  to  confusion  and  retaliation  prejudicial  to 
the  administration  of  public  justice.  There  being,  as  we  have 
seen,  no  necessity  of  any  kind  for  setting  aside  the  order  made 
by  Judge  Pillsbury,  we  think  the  court  erred  in  allowing 
defendant  to  withdraw  the  general  issue  and  file  a  plea  of  pay- 
ment, and  upon  a  retrial  of  the  case  the  court  will  vacate  the 
order  allowing  the  plea  of  payment  to  be  tiled  and  the  general 
issue  to  be  withdrawn,  and  restore  the  plead ings  as  thej'  stood 
•  on  the  first  and  second  trials.  If  this  was  the  only  error  in 
the  case  we  should  not  regard  it  of  sufficient  gravity  to  justify 
a  reversal  for  that  reason  alone. 

Counsel  for  appellee  contend  that  appellant  waived  his  right 
to  proceed  against  appellee  by  endeavoring  to  collect  his  claim 
from  Culver  in  Kansas,  after  Culver  had  moved  there,  or  that, 
.  if  he  did  not,  in  fact,  thereby  waive  his  right  to  proceed  against 
appellee,  he  at  least  furnished  strong  presumptive  evidence 
that  he  regarded  Culver  as  his  agent  and  real  debtor,  and 
looked  to  him  for  his   money.     We  do  not  look  at  Avery"* 
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conduct  in  attempting  to  get  his  money  from  Culver  in  that 
light.  lie  knew  that  Swords  had  negligently  and  wrongfully 
1  aid  the  money  to  Culver  which  ought  to  have  been  paid  to 
liim,  and  that  Culver  had  the  money  aud  ought  to  refund  it. 
Culver  was  the  culprit,  cheating  both  Swords  and  Avery,  and 
he  ought  not  to  be  prejudiced  in  passing  Swords  long  enough 
to  see  if  he  could  get  his  money  out  of  Culver  and  thus  save 
Swords.  He  swears  he  never  intended  to  release  appellee 
unless  he  could  get  the  money  out  of  Culver. 

It  is  insisted  the  court  erred  in  refusing  the  first  and  second 
instructions  asked  for  by  the  defendant.  We  think  they  were 
both  properly  refused.  The  first,  because  it  omits  all  refer- 
ence as  to  whether  Culver  was,  in  fact,  the  agent  of  Avery  and 
go  authorized  to  receive  the  money  or  not.  It  simply  presents 
the  question  of  the  relative  negligence  of  the  parties.  If 
Culver,  in  fact,  had  the  authority  from  Avery  to  collect  the 
money,  then  it  could  make  no  difference  how  much  negligence 
Swords  may  have  been  guilty  of  in  paying  it  without  getting 
the  note,  or  in  paying  it  without  any  inquiry  as  to  his  agency. 

The  second  instruction  was  properly  refused  because  it 
singled  out  an  important  and  single  fact  in  the  case  and  told 
the  jury  they  might  consider  that  fact.  This  mode  of  instruc- 
tion has  been  so  often  condemned  that  it  is  barely  necessary  to 
call  attention  to  it,  and  the  court  did  right  in  refusing  it. 

For  the   errors   above  indicated,  the  judgment  is  reversed 

and  the  cause  remanded. 

He  versed  and  remanded. 


Washington  Corrington 

v. 
Hiram  Pierce. 

Trespass— Boundary  Line— Settlement  by  Survey— Breach  of  Agreement 

The  breach  of  an  Agreement,  entered  into  by  several  adjacent  land  owners, 
to  accept  a  boundary  line  as  located  by  a  surveyor,  by  one  of  them,  does  not 
destroy  the  obligations  existing  between  the  others. 
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Appeal  from  the  Circuit  Court  of  Peoria  County;  the  lion. 
S.  S.  Page,  Judge,  presiding. 

Mr.  H.  W.  Wells,  for  appellant. 

Where  two  parties  jointly  enter  into  an  agreement,  and  one 
of  them,  in  the  presence  and  with  the  knowledge  of  the  other, 
does  acts  or  makes  statements  to  the  party  on  the  other  side, 
affecting  their  agreement,  that  such  acts  or  declarations  will 
be  taken  as  the  statement  of  both  unless  some  objections  are 
made  or  some  dissent  is  expressed. 

In  this  case  there  were  repeated  acts  and  declarations  of 
Cody,  that  he  would  not  keep  the  agreement  which  he,  with 
Pierce,  had  entered  into.  His  suit  in  forcible  entry  and  detainer 
was  resumed  and  the  trial  had,  in  direct  violation  of  the  agree- 
ment, and  Pierce  was  present  and  knew  all  about  it,  but  no 
sign  of  dissent  Cody's  subsequent  settlement  with  Corring- 
ton  was  made,  Pierce  being  present  and  directly  told  it  did 
not  include  his  land,  and  still  no  sign  of  dissent;  two  or  three 
weeks  later,  November  9th,  Corrington  went  and  built  his 
fence  on  the  original  line,  and  while  this  fence  was  being  built 
he,  for  the  first  time,  asked  Corrington  if  he  was  not  going  to 
stand  by  that  survey.  Corrington  replied.  "  No,  you  would 
not  stand  by  it."  That  was  the  first  time  Pierc?  intimated  his 
intention  to  abide  by  the  contract  to  survey. 

This  is  not  a  case  where  one  of  several  parties  attempts  to 
set  aside  a  contract  in  which  others  have  an  equal  interest. 
This  is  a  case  where  one,  with  the  consent  of  all  the  others 
jointly  interested  with  him,  refuses  to  be  bound  by  a  contract, 
and  the  party  on  the  other  side  acquiesces  in  that  abandonment 
for  more  than  four  months  after  the  contract  was  in  effect 
abandoned.  The  suit,  which  was  to  be  settled  under  the  agree- 
ment, went  to  trial  July  1st;  from  that  time  until  November 
9th,  no  one  of  the  parties  made  any  pretense  that  the  contract 
had  any  binding  force ;  all  agreed,  so  far  a6  declarations  show, 
that  it  was  abandoned. 
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We  insist  that  the  appellee  is,  by  his  acts,  estopped  to  claim 
any  rights  under  the  agreement  to  survey.  It  seems  that 
Corrington  has  acted  entirely  different  from  what  he  would 
have  done,  had  it  not  been  for  the  acts  and  declarations  of 
Cody,  and  entirely  different  from  what  he  would  have  done, 
had  Pierce  given  any  sign  of  dissent  from  Cody's  acts  and 
declarations. 

He  wenf  on  witli  his  lawsuit  against  Cody — he  subsequently 
made  another  and  different  settlement  with  Cody,  he  after- 
ward hauled  material  and  began  to  build  a  fence  on  the  old 
line,  and  then  for  the  first  time  Pierce  spoke  to  him  and  asked 
him  if  he  was  not  going  to  abide  by  the  contract.  During  this 
four  months,  Corrington,  in  good  faith,  and  not  suspecting  any 
concealment  on  the  part  of  Pierce,  acted  as  though  Pierce  had 
agreed  with  Cody  to  abandon  the  survey. 

The  law  of  estoppel  is  stated  in  the  following  cases:  Knoe- 
bel  v.  Kircher,  33  111.  308;  Kinner  v.  Markey,  85  III.  96; 
Smith  v.  Newton,  3S  111.  '230. 

Mr.  Arthur  Keithley,  for  appellee. 

Where  a  matter  has  been  submitted  to  arbitrators  by  one 
on  one  side,  and  by  two  on  the  other,  for  an  award,  can  one 
of  the  two,  without  consent  of  the  other,  either  revoke  the 
submission  or  after  the  award  destroy  its  effect?  Kyd  on 
Awards,  30;  Robertson  v.  McNeil,  12  Wend.  578. 

It  is  the  policy  of  the  law  to  recognize  and  sustain  bound- 
aries established  by  agreement  of  the  parties  and  to  apply  the 
doctrine  of  estoppel  where  the  law  and  the  justice  of  the  case 
will  warrant     McNamara  v.  Seaton,  82  111.  498. 

C.  B.  Smith,  J.  This  was  an  action  in  trespass  begun  be- 
fore a  justice  of  the  peace  by  appellee  against  appellant,  for 
throwing  down  a  fence  erected  by  Pierce  on  land  Corrington 
claimed  to  own.  The  plaintiff,  Pierce,  recovered  a  judgment 
for  §25  before  the  justice,  and  Corrington  appealed  to  the 
Circuit  Court,  where  the  plaintiff  again  recovered  a  judgment 
for  §25,  and  Corrington  brings  the  case  to  this  court  on  appeal. 
The  facte  out  of  which  this  controversy  grows  are  these: 
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Corrington  owned  eighty-five  acres  of  land  in  section  28. 
Pierce  owned  several  lots  abutting  Corrington's  land  on  the 
east,  and  one  Joseph  Cody  also  owned  one  lot  south  of  Pierce's 
lots,  and  also  abutting  Corrington's  land.  The  same  line  which 
divided  Corrington's  and  Pierce's  land  also  divided  Corring- 
ton's and  Cody's  land.  Before  the  controversy  between  Pierce 
and  Corrington  began,  it  appears  that  Cody  put  his  fence  over 
on  what  Corrington  claimed  was  his  land,  and  thereupon  Cor- 
rington sued  Cody  in  forcible  entry  and  detainer  before  a  jus- 
tice of  the  peace.  At  the  time  set  for  the  trial  of  this  case,  a 
verbal  agreement  was  made  between  Corrington  on  the  one 
side,  and  Pierce  and  Cody  on  the  other,  that  the  dispute  about 
the  lino  should  be  settled  by  surveyors  to  be  chosen  by  the 
parties,  and  that  the  surveyors  should  go  on  the  land  and 
survey  it  and  locate  the  disputed  line  and  that  all  three  of  the 
parties  should  be  bound  by  the  line  as  located  by  the  survey- 
ors. ,To  accomplish  this  end  the  suit  between  Corrington  and 
Cody  was  continued  until  after  the  survejr  should  be  made. 
The  surveyors  were  selected  and  made  the  survey  and  located 
the  line  in  pursuance  of  this  agreement  After  the  line  was 
thus  located,  Cody  repudiated  his  agreement  and  refused  to 
abide  by  the  line  located  by  the  surveyors.  Pierce  was  pres- 
ent and  heard  Cody  refuse  to  abide  by  his  agreement  and 
was  also  present  at  the  trial  between  the  parties  afterward, 
but  took  no  part  in  the  first  conversation  when  Cody  6aid  he 
would  not  stand  by  the  survey;  nor  did  he  take  any  part  in 
the  subsequent  trial  between  Cody  and  Corrington.  Shortly 
after  the  survey  and  after  the  trial  between  Corrington  and 
Cody,  Pierce  informed  Corrington  that  he  was  abiding  by 
the  survey  and  expected  him,  Corrington,  to  do  the  same  thing 
and  that  he  would  build  his  fence  on  the  line  established  bv 
the  surveyors,  which  he  did  in  a  short  time,  but  not  putting 
his  fence  as  far,  by  an  inch  or  60,  as  the  line  authorized  him  to 
do.  Corrington  thereupon  tore  down  the  fence  placed  there 
by  Pierce.  Corrington  now  contends  that,  inasmuch  as  Cody 
refused  to  stand  by  his  agreement  with  the  knowledge  of 
Pierce,  Pierce  must  also  be  held  as  repudiating  it,  and  that  he 
is  therefore  also  released  from  any  obligations  under  this  con- 
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tract  to  Pierce.  We  can  not  concur  in  this  view.  Cody  and 
Pierce  had  no  joint  interest  in  the  line,  nor  in  the  lands  abut- 
ting the  line.  Their  interest  in  the  line  and  land  were  several 
and  entirely  distinct,  and  we  think  each  one  of  the  parties 
were  separately  bound  by  their  agreement  and  that  neither 
one  could  destroy  the  obligations  existing  between  the  others 
without  their  consent.  If  they  had  been  jointly  interested  in 
the  land,  it  might  be  that  the  act  of  one  would  then  bind  the 
others.  The  authorities  cited  by  appellant  are  unlike  the  case 
at  bar,  and  can  have  no  application  to  this  case.  The  court 
instructed  the  jury  in  harmony  with  the  views  herein  ex- 
pressed. 

There  is  no  error  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


William  Frederick 

v.- 
Avery  G.  Case. 


Sa  Us — Condition  a  I  Sa  U — Furnace — Eviden  ce — In  $  fraction  8. 

1.  In  an  action  to  recover  the  purchase  price  of  a  furnace,  it  is  held: 
That  the  questions  whether  the  contract  w*as  an  absolute  or  conditional  one, 
and  whether  the  furnace  properly  heated  the  house,  were  fairly  submitted  to 
the  jury;  and  that  there  is  no  such  conflict  between  the  evidence  and  the 
verdict  as  to  require  a  reversal. 

2.  The  purchaser  of  a  chattel,  the  contract  being  conditional  upon  its 
answering  the  purpose  for  which  it  was  designed  to  the  satisfaction  of  the 
vendee,  must,  within  a  reasonable  time,  if  it  proves  unsatisfactory,  so 
notify  the  vendor. 

3.  Testimony  as  to  the  value  of  a  given  article  by  a  person  who  is  not 
shown  to  have  any  knowledge  thereof,  is  inadmissible. 

[Opinion  tiled  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 
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Mr.  Charles  Wheaton,  for  appellant. 

There  was  a  warranty  by  appellee  that  the  furnace  would 
work  well  and  heat  the  rooms  in  appellant's  house  that  had 
been  piped.-  It  was  not  necessary  that  the  word  warrant 
should  have  been  used.  Any  positive  representation  of  the 
quality  of  an  article  or  any  positive  representation  that  it 
will  answer  the  purpose  for  which  it  is  designed,  amounts  to 
a  warranty.  Any  positive  representation  made  at  the  time  of 
the  sale,  by  the  seller,  for  the  purpose  of  inducing  the  buyer 
to  purchase,  is  a  warranty.  Hawkins  v.  Berry,  5  Gilm.  36« 
When  a  representation  is  positive  and  relates  to  a  matter  of 
fact  it  constitutes  a  warranty.  Sparling  v.  Marks,  86  III.  125  ; 
Robinson  v.  Harvey,  82  111.  58. 

The  theory  of  appellant  was,  that  the  agreement  between 
him  and  appellee  was,  that  appellee  should  put  a  furnace  in 
his  house  and  unless  it  worked  to  his  satisfaction,  appellee 
\vould  put  it  in  and  take  it  out  without  any  expense  to  appel- 
lant. If  such  was  the  agreement,  then  the  law  is,  that 
whether  the  furnace  was  satisfactory  or  not  was  to  be  deter- 
mined  alone  by  appellant,  and  whether  it  worked  well  or  not 
was  immaterial.    Goodrich  v.  Van  Nortwick,  43  111.  445. 

And  the  mere  fact  that  appellant  did  not,  within  a  reason- 
able time,  notify  the  plaintiff  that  the  furnace  did  not  suit? 
would  not  of  itself,  as  a  proposition  of  law,  enable  the  plaint- 
iff to  recover,  nor  authorize  a  recovery  of  the  contract  price- 
The  fact  he  did  not  give  notice  would  only  raise  a  presump- 
tion against  appellant  that  the  furnace  did  suit. 

The  not  giving  notice  was  a  matter  that  affected  only  the 
quantum  of  evidence  in  proving  that  the  furnace  did  not 
suit.  It  was  a  mere  fact  to  go  to  the  jury  to  be  considered 
by  them  in  determining  the  question  as  to  what  the  agree- 
ment really  was  and  whether  the  furnace  did  suit.  And  it 
was  an  error  to  instruct  the  jury,  as  was  done  substantially  in 
this  case,  that  if  appellant  did  not  give  the  notice  he  had  no 
defense. 

The  cases  of  Shields  v.  Keibe,  9  111.  App.  598 ;  Fielder  v- 
Starkin,  III  Bl.  17 ;  Bordman  v.  Johnston,  12  Wend.  556 ; 
Thornton  v.  Wynn,  12  Wheat.  183,  and  Poulton  v.  Latimore, 
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9  Barn.  &  C.  259,  fully  establish  the  doctrine  that  the  not  giv- 
ing the  notice  only  affects  the  question  of  fact  as  to  whether 
the  goods  had  the  defect  complained  of,  and  only  raises  the 
presumption  against  the  buyer  that  they  had  not. 

In  the  case  of  Shields  v.  Peibe,  supra,  it  is  expressly  held 
that  an  instruction  which  tells  the  jury  that  it  is  the  duty 
of  the  defendant  to  give  the  plaintiff  timely  and  reasonable 
notice  of  the  defect  complained  of  is  erroneous.  The  decision 
in  that  respect  is  in  accordance  with  the  weight  of  authority 
and  iB  the  law. 

Messrs.  Hopkins,  Aldrich  &  Thatcher,  for  appellee. 

C.  B.  Smith,  J.  It  appears  from  the  evidence  in  this  case 
that  appellee  was  a  dealer  in  hot  air  heaters  or  furnaces  called 
the  Bostori  Peerless,  and  that  appellant,  who  had  recently 
built  a  new  house,  negotiated  with  appellee  to  have  a  furnace 
placed  in  his  house.  Appellee  had  a  new  furnace  called  the 
Western  Peerless  which  he  supposed  to  be  an  improvement 
on  the  Boston  Peerless  and  sold  that  one  to  appellant.  Shortly 
after  this,  appellant  made  some  complaint  that  the  Western* 
Peerless  would  not  work,  and  appellee  then  informed  him 
that  he  had  put  in  three  other  Western  Peerless  furnaces  and 
that  they  were  not  working  satisfactorily  and  that  he  would 
take  them  all  out  at  his  own  expense  and  replace  them  with 
his  regular  Boston  Peerless.  Appellant  made  no  objection  to 
the  change,  and  it  was  made  accordingly.  The  new  or  second 
furnace  was  placed  in  the  house  in  September  or  October, 
1885.  This  suit  is  now  brought  to  recover  the  price  of  the 
heater.  The  principal  controversy  grows  out  of  the  terms  of 
the  contract.  Appellant  testifies  that  the  contract  was  a  con- 
ditional one ;  that  appellee  agreed  to  put  in  the  furnace  for 
§176,  on  the  express  condition  that  it  should  suit  appellant; 
that  the  furnace  was  to  remain  the  property  of  appellee,  un- 
less it  suited  appellant,  and  that,  if  it  did  not  suit  him,  it  was 
to  be  put  in  and  taken  out  without  a  cent  of  cost  to  him.  No 
time  was  fixed  for  payment  This  was  tho  contract  as  stated 
by  appellant 
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Appellee  swears  that  they  had  had  frequent  conversations 
about  the  furnace,  and  that  appellant  knew  what  furnace  it  was 
and  asked  him  for  his  lowest  figures,  and  that  he  gave  him  $176 
as  the  lowest  price,  and  that  appellant  then  replied :  u  Go 
ahead  and  put  in  the  furnace  and  I  will  take  it."  Appellee 
testifies  that  the  sale  was  an  absolute  one  and  that  there  were 
no  conditions  to  it.  Nothing  was  said  about  when  the  furnace 
should  be  paid  for.  Appellant  testifies  that  the  furnace  did 
not  work  well,  and  that  it  leaked  gas  and  did  not  heat  his 
house  well,  and  that  he  made  frequent  complaint  to  appellee 
about  the  defective  working  of  the  furnace.  Appellee  denies 
that  any  complaint  was  ever  made  to  him  about  the  furnace 
until  more  than  a  year  after  the  furnace  was  put  in,  and  only 
after  he  had  sent  his  bill  for  the  furnace.  On  the  trial  evi- 
dence was  submitted  on  both  sides  as  to  the  sufficiency  of  the 
furnace  to  heat  the  house,  and  showed  more  or  less  conflict. 
The  trial  resulted  in  a  verdict  for  appellee  for  the  full  amount 
of  his  claim,  $176.     . 

A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment entered  on  the  verdict.  Appellant  brings  the  ease  here 
for  review,  and  urges  that  the  verdict  is  against  the  evidence, 
and  that  the  court  erred  in  giving  and  refusing  instructions, 
and  in  rejecting  proper  testimony  offered  by  appellaut 

As  to  whether  the  contract  wTas  an  absolute  or  conditional 
one,  and  as  to  whether  the  heater  properly  heated  the  house, 
we- have "  ojily  to  say  they  were  both  questions  of  fact,  fairly 
submitted  to  the  jury,  and  we  see  no  such  conflict  between  the 
verdict  and  the  evidence  as  would  justify  us  in  setting  aside 
the  verdict  for  that  reason.  On  the  contrary,  we  think  the 
evidence  supports  the  verdict.  The  case  has  already  been 
twice  tried,  and  two  juries  have  found  the  same  way.  We  see 
no  reason  to  believe  that  another  jury  would  find  differently. 

The  following  instruction  was  asked  by  appellant  on  the 
trial  in  the  court  below,  and  given  as  modified   by  the  italics: 

"If  the  jury  believe  from  the  evidence  that  the  agreement 
of  the  parties  in  this  case  was,  that  the  plaintiff  should  put  a 
furnace  in  the  dwelling  house  of  the  defendant,  and  that  un- 
less it  worked  to  the  satisfaction  of  the  defendant,  that  he, 
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the  plaintiff,  would  put  it  in  and  take  it  out  and  away  without 
any  expense  to  the  defendant,  and  if  the  jury  further  find 
from  the  evidence  that  the  defendant  was  not  satisfied  with 
said  furnace,  then  they,  the  jury,  should  find  for  the  defend- 
ant, notwithstanding  they  should  find  from  the  evidence  that 
the  furnace  did  work  well ;  the  law  being,  that,  if  by  agree- 
ment of  the  parties,  the  furnace  would  be  satisfactory  to  the 
defendant  or  not,  then  whether  satisfactory  or  not,  was  to  be 
determined  alone  by  the  defendant,  and  whether  or  not  it 
worked  well  is  wholly  immaterial.  But  t/te  court  further 
instructs  you  that  if  the  furnace  was  not  satisfactory  to 
the  defendant,  and  if  no  particular  time  was  agreed  upon 
in  which  the  plaintiff  should  take  it  away,  then  it  was  the 
duty  of  the  defendant  to  notify  the  plaintiff  within  a  rea- 
sonable tune  that  the  furnace  did  not  suit,  and  if  the  jury 
believe  from  tlie  evidence  that  he  did  not  do  so,  he  could  not 
subsequently  complain  that  it  did  not  satisfy  him? 

Counsel  for  appellant  informs  us  that  the  above  instruction 
as  asked,  without  the  italics,  "is  in  harmony  with  the  decision 
of  the  court  in  the  case  of  Goodrich  v.  Van  Nortwick,  43  111. 
445."  A  reference  to  that  case  fails  to  show  any  such  instruc- 
tion. Nor  does  the  case  itself  support  any  such  doctrine  as 
contained  in  the  instruction  upon  a  similar  state  of  facts.  The 
instruction  was  wrong  and  misleading  on  appellant's  own 
theory  of  the  case;  conceding  the  contract  was  a  conditional 
one,  and  that  appellant  was  not  bound  to  keep  the  heater 
unless  it  suited  him,  it  was  plainly  his  duty  to  exercise  his 
election  within  a  reasonable  time,  and,  if  the  heater  was  not 
satisfactory,  to  notify  appellee  and  give  him  an  opportunity  to 
remove  it.  The  parties  resided  in  the  same  town  and  it  is  in 
proof  that  appellant  kept  tlie  heater  nearly,  if  not  quite,  a 
whole  year^before  he  informed  the  appellee  that  he  would  not 
keep  it,  and  used  it  to  heat  his  house  during  the  fall,  winter 
and  spring  of  18S5-86. 

Appellant  contends  that  the  case  of  Shields  v.  Reibe,  9  III. 
App.  593,  is  an  authority  in  support  of  the  instruction.  That 
wa6  a  suit  brought  for  ten  bags  of  choice  Virginia  shelled  pea- 
nuts, sold  by  sample,  and  to  be  delivered  in  Chicago  at  an 
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agreed  time.  Shortly  after  the  bags  arrived  at  Chicago  the 
purchaser  took  them  to  his  store  without  examination  and 
placed  them  in  a  dry  place.  In  eight  or  ten  days  the  peanuts 
were  examined  and  found  to  be  partly  rotten  and  all  spoiled 
and  worthless.  Immediately  upon  the  discovery  of  the  con- 
dition of  the  goods  the  purchaser  notified  the  seller  of  their 
condition  and  refused  to  pay  for  them.  Upon  these  facts  the 
court  say:  uThat  the  plaintiff  was  not  entitled  to  recover  the 
price,  for  the  reason  that  the  contract  was  merely  executory 
and  for  the  sale  of  goods  of  a  particular  description  and  when 
delivered  they  were  not  of  that  description,  and  reasonable 
notice  was  given  by  the  buyer  to  the  seller  of  such  fact? 
The  defendant  pleaded  two  pleas :  First,  the  general  issue,  and 
second,  a  plea  of  failure  of  consideration.  On  the  trial  the 
court  in  substance  instructed  the  jury  that  on  a  sale  of  goods 
by  sample  the  seller  is  entitled  to  a  reasonable  notice  of  any 
defect  in  the  goods,  and  that  it  is  the  duty  of  the  purchaser 
to  give  reasonable  and  timely  notice,  that  the  goods  are  not 
equal  in  quality  to  the  sample.  The  notice  was  given  promptly 
of  the  bad  condition  of  the  peanuts  as  required  by  the  instruc- 
tion, and  there  was  no  contention  about  his  failure  to  give  the 
notice;  it  was  conceded  by  both  parties.  The  defendant 
certainly  put  himself  in  no  worse  condition  by  giving  such 
notice,  and  if  no  notice  was  necessary  he  was  not  in  a  position 
to  complain  of  the  action  of  the  court  in  telling  the  jury  that 
it  was  his  duty  to  do  just  what  he  did  do — give  the  notice. 
The  court  say  that,  "as  the  issues  were,  the  giving  of  this  in- 
struction was  erroneous.  As  the  issues  stood  the  verdict 
allowing  plaintiff  full  price  for  his  goods  was  manifestly 
against  the  weight  of  the  evidence."  The  issues  in  that  case 
and  this  one  were  different  In  this  case  only  the  general 
issue  was  pleaded.  Wo  do  not  understand  that  case  as  hold- 
ing that  the  purchaser  of  a  chattel  may  make  a  conditional 
purchase  depending  on  his  election  to  make  it  absolute,  and 
that  he  can  then  never  be  required  to  exercise  such  election 
and  keep  the  chattel  indefinitely  without  paying  for  it  We 
think  no  authority  can  be  found  in  support  of  such  a  proposi- 
tion. 
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Appellant  knew  how  the  heater  was  working  and  if  it  did 
not  suit  him  and  he  did  not  intend  to  keep  it  and  pay  for  it, 
it  was  his  duty  to  notify  appellee  of  that  fact  within  a  reason- 
able time,  under  his  claim  of  right  to  reject  it  if  not  satisfac- 
tory. To  now  allow  him  to  keep  it  and  use  it  with  the  secret 
intention  of  not  paying  for  it  would  be  to  sanction  a  gross 
and  palpable  fraud.  And  yet  this  was  what  the  instruction 
as  asked  told  the  jury  appellant  might  do.  The  instruction 
as  modified  by  the  court  was  correct,  but  erroneous  without 
the  modification. 

The  instruction  given  on  motion  of  appellee,  about  which 
s  complaint  is  made,  announces  the  same  rule  as  laid  down  in  the 
modification  of  the  court  to  the  one  above  set  out,  and  an- 
nounces a  correct  rule  of  law. 

Appellant  complains  that  the  court  erred  in  sustaining  ob- 
jections to  certain  questions  asked  of  one  of  the  witnesses  relat- 
ing to  the  fair  market  value  of  a  Western  Peerless  furnace  and 
of  a  Boston  Peerless  furnace  in  1SS5.  There  was  no  error  in 
this.  There  was  no  evidence  to  6how  that  the  witness  had 
any  knowledge  of  the  value  of  the  kind  of  furnace  named, 
nor  did  the  question  relate  to  the  furnace  in  controversy,  nor 
to  one  of  the  same  size  as  the  one  in  controversv. 

We  have  examined  this  record  .carefully  and  can  find  no 
such  error  as  would  justify  a  reversal  of  the  judgment,  and  it 
is  affirmed. 

Judgment  affirmed. 


George  Ball 

v. 

Henry  Ballenseifen. 

"Negotiable   Instruments — Note — Failure  of   Consideration — Pleadings 
and  Proof —  Variance — Instructions. 

In  an  action  on  a  promissory  note,  given  in  payment  for  land  to  which 
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the  title  has  failed,  and  accepted,  when  so  given,  by  the  plaintiff  for  an 
indebtedness  due  himself  from  the  grantor  of  the  land,  it  is  held:  That 
there  i*  no  variance  between  the  pleadings  and  proofs;  that  the  v«*rdict  for 
the  defendant  is  sustained  by  the  evidence;  and  that  there  is  no  error  in  the 
instructions. 

[Opinion  filed  December  8, 1888.] 

Appeal  from  the  Circuit  Court  of  Marshall  County;  the 
Hon.  N.  W.  Green,  Judge,  presiding. 

Messrs.  E.  J.  Riely  and  Barnes  &  Barnes,  for  appellant. 
Messrs.  Edwards  &  Evans,  forap  pellee. 

C.  B.  Smith,  J.  This  was  a  suit  on  a  promissory  note, 
brought  by  appellant  against  appellee.  The  declaration  was 
in  assumpsit.  The  defendant  filed  two  special  pleas  of  failure 
of  consideration,  upon  which  issue  was  joined.  The  facts  out 
of  which  this  controversy  arose  are  these,  as  disclosed  by  the 
record : 

At  the  date  of  the  note  sued  on,  one  Michael  Louis  had  the 
title  in  his  own  name  to  the  northeast  quarter  of  the  north- 
east quarter  of  section  nine,  town  thirty,  range  two.  It  also 
appears  that  Michael  Louis  was  indebted  to  appellant  in  the 
Bum  of  $300  on  a  note  which  Ball  wanted  paid.  Appellee 
testifies  that  Ball  approached  him  three  or  four  times  and 
wanted  to  sell  him  the  land,  and  claimed  the  land  as  his  own, 
but  said  he  himself  could  not  make  the  deed,  but  that  he 
would  get  Michael  Louis  to  make  the  deed,  and  that  he  finally 
consented  to  buy  it  for  $300  on  condition  that  Ball  would  give 
him  time,  which  Ball  said  he  would  do. 

Afterward,  Michael  Louis,  George  Ball,  the  appellant,  and 
appellee,  Ballenseifon,  and  one  Perley,  an  attorney  at  Jaw, 
came  together  to  close  up  the  transaction  with  deeds,  notes 
and  mortgage  to  secure  the  purchase  money. 

The  deed  was  made  by  Louis  and  his  wife  to  Ballenseifen, 
and  thereupon  Ballenseifen  executed  one  note  for  $300  to 
appellant  and  one  note  of  $60  to  Mrs.  Louis,  these  two  notes 
being  for  the  full  amount  of  the  pin  chase  money. 
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Ballenseifen  and  Perley  both  swear  that  this  $300  note  was 
made  and  delivered  to  appellant  at  his  own  and  Michael  Louis' 
request,  and  to  be  taken  in  lieu  of  the  $300  claim  appellant 
had  against  Louis. 

There  is  no.  denial  of  the  fact  that  the  only  consideration  of 
this  note  was  the  conveyance  of  the  land  and  its  covenants  of 

as 

warranty  of  title  to  appellee,  and  that  appellant  knew  that 
fact  when  he  took  the  note.  Appellant  denies  that  he  pro- 
cured the  sale  of  the  land  or  had  anything  to  do  with  its  nego- 
tiation. In  the  view  we  take  of  the  case  it  is  not  very 
important  whether  he  did  or  not.  Tie  was  present  when  the 
trade  was  completed,  and  took,  at  his  own  request,  the  consid- 
eration for  the  land,  and  he  was  not  then,  and  has  not  been 
since,  an  innocent  holder  of  the  note  for  value  received  with- 
out notice.  At  the  time  the  deed  was  made  there  was  an 
unpaid  judgment  against  Michael  Louis  which  was  then  a 
valid  lien  against  this  land,  and  upon  which  an  execution  was 
afterward  issued  and  levied  on  the  land  and  the  laud  sold,  and 
a  deed  afterward  in  due  time  made  to  the  purchaser,  whereby 
the  title  became  lost  to  the  appellee,  and  the  consideration  of 
both  notes  wholly  failed. 

These  facts  were  properly  pleaded,  and  not  denied  in  the 
replications.  A  trial  resulted  iu  favor  of  the  defendant  below, 
and  he  had  a  judgment  for  costs.  Appellant  brings  the  case 
here  for  review,  and  assigns  for  error  that  the  verdict  and 
judgment  are  aga'nst  the  evidence,  and  that  the  court  erred 
in  permitting  the  defendant  to  make  his  defense  under  the 
pleas,  alleging  a  variance  between  the  proof  and  the  pleas. 

Appellant  insists  that  because  appellee  testified  that  he 
made  the  bargain  with  Bill  for  the  purchase  of  the  land,  that 
it  does  not  support  his  pleas,  bith  which  are  that  he  purchased 
the  land  of  Michael  Louis.  We  do  not  think  this  objection 
well  taken.  The  pleas  properly  averred  the  purchase  to  be 
from  the  party  who  hold  the  title  and  made  the  deed,  and  the 
mere  fact  that  Ball  may  ha^e  brought  the  parties  together  and 
arranged  the  terms  of  the  sale  in  no  correct  legal  sense  made 
him  the  seller.  There  was  no  variance  between  the  proof  and 
the  pleas.     We  also  think  the  evidence  sustains  the  verdict. 
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The  jury  were  justified  in  finding  from  the  evidence  that  Ball* 
the  appellant,  was  the  originator  of  this  trade,  and  that  he 
induced  appellee  to  make  the  purchase  for  his  (appellant's) 
own  benefit,  and,  if  that  be  so,  then  he  must  be  chargeable 
with  notice  of  the  infirmity  of  the  title  he  induced  appellee 
to  buy,  and  especially  so  when  he  takes  the  benefits  arising 
from  the  transaction.  The  case  is  not  like  one  acting  as  the 
mere  agent  of  another,. selling  for  a  commission  without  other 
interest  in  the  transaction. 

Appellant  also  insists  that  the  court  erred  in  giving  and 
refusing  instructions.  We  have  examined  the  instructions  in 
the  light  of  the  pleading  and  evidence,  and  are  of  opinion  the 
court  properly  instructed  the  jury,  and  that  the  instructions 
are  not  open  to  the  objections  urged  against  them. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 


Wilbur  H.  Smith 

v. 

Martin  &  Oesterle,  use,  etc. 

Sales — Joint  Liability-  New  Promise — Parties — Amendment. 

1.  This  court  affirms  a  judgment  for  a  balance  on  account  of  goods  sold, 
on  the  ground  that  the  defendant  was  jointly  liable  with  another,  and  that 
the  evidence  shows  a  new  promise  within  five  yearn  to  pay  the  balance  due. 

2.  A  new  party  plaintiff  may  be  joined  with  the  original  plaintiff,  upon 
an  appeal  from  a  justice,  after  trial  has  begun  in  the  Circuit  Court. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  lion. 
Dorrance  Dibell,  Judge,  presiding. 


Messrs.  Fithian  &  Cowing,  for  appellant. 
Mr.  E.  Meers,  for  appellees. 
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C.  B.  Smith,  J.  This  is  an  appeal  from  the  Circuit  Court 
of  Will  county,  from  a  judgment  rendered  against  appellant 
for  the  sum  of  $11.25.  It  was  brought  to  the  Circuit  Court 
on  appeal  from  a  justice  of  the  peace. 

It  appeal's  from  this  record  that  certain  employes  of  the 
C,  P.  &  S.  W.  R.  It.  Co.  desired  to  make  a  present  to  the 
superintendent  and  auditor  of  the  road,  and  a  fund  was  sub- 
scribed for  that  purpose,  and  paid  to  one  Morton,  the  chief 
clerk  in  the  auditor's  office,  who  was  also  appointed  to  buy 
the  presents.  The  appellant  was  one  of  the  subscribers  to  the 
fund.  He  also  appears  to  have  taken  some  part  in  buying  the 
presents  of  appellees;  appellees  claim  and  testify  that  the 
goods  were  sold  to  Morton  and  Smith  and  delivered  to  them, 
and  charged  to  them  on  the  books.  Appellant  denies  this. 
There  was  paid  on  the  delivery  of  the  goods  $84:.50.  Some 
time  afterward  $25  more  was  paid.  Morton  then  left  and  paid 
nothing  more  on  the  bill  until  in  1883.  There  is  testimony 
tending  to  prove  that  appellant  promised  appellee  that  if 
Morton  would  pay  one-half  the  balance,  he  would  pay  the 
other  half. 

We  think  the  court  was  justified  in  finding  that  appellant 
was  a  joint  purchaser  of  these  goods,  and  jointly  liable  with 
Morton.  We  think  also  that  the  proof  showed  a  new  promise 
on  the  part  of  appellant  within  five  years  to  pay  the  balance 
of  the  account. 

It  is  urged  that  the  court  erred  in  permitting  a  new  party 
plaintiff  to  be  joined  with  the  original  plaintiff  before  the  jus- 
tice on  appeal,  and  after  the  trial  had  begun  and  evidence 
heard  in  the  Circuit  Court.  There  was  no  error  in  this.  Mc- 
Dowell v.  Town,  90  111.  359. 

Judgment  affirmed. 

Vol.  XXVIII 15 
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John  R  Ziegler 

v. 

Studebaker  Brothers  Manufacturing   Company. 

Sales — Refusal  to  Accept — Question  for  Jury — Damages. 

In  an  action  to  recover  damages  for  the  refusal  of  the  defendant  to  accept 
certain  carriages  and  harness,  sold  and  delivered  to  him  under  a  written 
contract,  it  is  held:  That  the  verdict  for  the  plaintiff  is  sustained  by  the 
evidence;  and  that  the  trial  court  did  not  err  in  entering  a  judgment  on  the 
same,  and  in  refusing  a  motion  for  a  new  trial. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Mr.  H.  W.  Wells,  for  appellant. 

Messrs.  Irwin  &  Slemmons,  for  appellee. 

Upton,  J.  This  was  an  action  in  assumpsit  brought  by 
appellee  against  appellant  to  the  October  term  of  the  Circuit 
Court  of  Peoria  County,  1887,  for  damages  for  failing  to 
accept  and  pay  for  two  coaches  and  one  set  of  coach  harness, 
sold  and  delivered,  as  alleged,  by  appellee  to  the  appellant  in 
the  spring  of  1887. 

The  declaration  contained  three  special,  and  the  com- 
mon counts.  The  first  special  count  is  for  the  alleged  pur- 
chase price  of  two  certain  coaches  and  one  set  of  coach 
harness  sold  and  delivered;  second  count  for  the  price  of  two 
certain  coaches  and  one  set  of  coach  harness  bargained  and  6old 
and  the  third  count  was  for  damages  in  failing  and  refusing  to 
accept  and  settle  for  the  same  coaches  and  harness  sold.  and> 
delivered  by  appellees  to  appellant. 

The  pleas  were  the  general  issue,  nul  tiel  corporation  and 
set-off.     Issue  was  joined  on' the  first  and  second  pleas,  and  two 
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special  replications  were  filed  to  the  third  plea  of  6et-off,  set- 
ting forth  that  the  plaintiff  did  keep  and  perform  its  contract, 
and  that  it  was  not  indebted  to  the  appellant  as  alleged  in  said 
plea. 

The  case  was  heard  before  the  court  below  and  a  jury  and 
to  maintain  the  issues  joined  the  plaintiff  offered  and  read  in 
evidence  the  following  contract  in  writing,  viz.: 

u  Chicago,  February  21, 1887." 
"Studebaker  Bros.  Mfg.  Co.,  South  Bend,  Indiana. 

"Gentlemen:  Please  ship  me  on  or  about  April  1, 1887,  the 
two  following  coaches:  one  falling  front  and  one  stiff  top 
coach,  both  to  be  trimmed  in  dark  green  cloth,  to  be  painted 
dark  green,  gear  and  body,  with  black  stripe,  and  one  set  of 
black  mounted  coach  harness  to  go  with  the  above  jobs,  for 
which  Iagree  to  pay  two  thousand  two  hundred  dollars  ($2,200), 
about  one-half  cash  on  receipt  of  goods,  balance  inside  of  one 
year  with  secured  notes,  with  interest  at  seven  per  cent." 

*'  John  R.  Zikgler,  Peoria,  Ills." 

"Ship  0.,  RI.  &  P." 

The  coach  harness  mentioned  in  the  above  contract,  about 
which  there  is  no  contention,  was  shipped  to  appellant  by  his 
express  direction,  some  time  prior  to  the  1st  of  April,  1887, 
and  upon  receipt  thereof  was  accepted  and  at  once  put  in  use 
by  appellant. 

The  coaches  were  shipped  some  time  after  the  1st  of  April, 
,1887,  at  the  like  special  request  of  appellant  by  letter  to  ap- 
pellees under  date  of  March  28,  1887,  in  which  the  appellant 
says: 

<c  As  the  weather  has  held  me  back  and  there  is  no  especial 
hurry  for  the  carriages,  I  would  rather  not  have  them  shipped 
in  this  storm.  You  had  better  hold  them  a  day  or  two  for 
good  weather."  The  coaches  were  shipped  to  and  received 
by  the  appellant  on  or  before  the  15th  of  April,  1SS7. 

It  will  be  noticed  that  the  written  contract  did  not  particu- 
larly describe  the  coaches  or  harness  sold,  and  evidence  on  this 
point  was  heard  on  the  trial  in  the  court  below.  It  appears 
that  appellees  had  their  carriage  warehouse  in  the  city  of  Chi- 
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cago,  and  the  appellant  resided  and  was  engaged  in  business  as 
an  undertaker  in  the  city  of  Peoria,  Illinois.  Appellant  went 
to  Chicago  to  appellees'  warehouse  with  the  view  to  purchase 
there,  or  elsewhere,  two  coaches  for  his  business.  He  was 
shown  one  of  the  coaches  in  question,  at  least  which  he  insists 
was  to  have  been  the  sample  of  both,  except  that  the  one  was 
to  be  what  was  called  a  "stiff  top,  and  the  other  a  let  down 
front;  in  other  respects,  trimming  and  general  appearance,  they 
were  to  be  alike.  Appellant  admits  that  one  of  the  coaches 
sent  him  was  the  same  shown  and  sold  him,  but  insists  the 
other  was  in  no  respects  like  it,  that  its  interior  wTas  moth- 
eaten  and  damaged,  the  lamps  mounted  upon  the  body  instead 
of  the  sides  of  the  coach,  and  that  for  such  and  other  defects  he 
refused  to  accept  such  other  coach,  but  was  willing  to  accept 
the  one,  and  the  set  of  double  harness. 

The  appellees  insist  that  the  coaches  delivered  were  in  all 
respects  up  to,  and  were,  in  fact,  the  same  coaches  shown  and 
sold  to  appellant,  and  t!he  same  coaches  referred  to  in  the  con- 
tract, and  were  in  no  particular  defective  as  claimed  by  appel- 
lant. No  complaiut  is  made  of  the  harness  not  being  up  to 
the  contract. 

From  this  contention  some  correspondence  ensued  between 
the  parties.  At  appellant's  request,  the  agent  of  appellee  went 
to  Peoria  to  adjust,  if  possible,  the  controversy,  but  not  suc- 
ceeding, the  appellant,  about  the  2Gth  of  April,  18S7,  re- 
shipped  to  appellees  at  Chicago  the  two  coaches  and  the  set 
of  harness,  where  the  same  soon  after  arrived  and  were* 
delivered  to  the.  appellees. 

The  appellees  claimed  damages  for  the  non-acceptance  of 
the  coaches  and  harness,  in  accord  with  the  written  contract? 
of  §500  and  §100  in  cleaning  and  re-varnishing  the  coaches, 
$25  damages  on  re-sale  of  the  set  of  harness,  §26  for  expense 
of  agent's  trip  to  Peoria,  and  about  §28  for  freight  on  re-ship- 
ment of  coaches  from  Peoria  to  Chicago,  paid  by  appellees. 
Appellant  to  this  interposed  a  counter-claim  for  damages  to 
him  for  the  alleged  non-fulfillment  of  the  contract,  in  not 
sending  the  coaches  as  ordered  and  sold  to  him,  for  the  loss  of 
business  and  for  expense  and  keep  of  help  and  horses,  of  more 
than  sufficient  to  meet  the  claim  of  the  appellee. 
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Failing  to  adjust  this  controversy,  this  6iiit  was  brought  in 
the  court  below  as  stated.  After  hearing  the  evidence  and 
instructions  of  the  court  the  jury  rendered  a  verdict  for  the 
plaintiff  in  the  sum  of  $25,  upon  which  the  trial  court,  after 
overruling  a  motion  for  a  new  trial,  entered  judgment,  and  to 
reverse  which  the  appellant  brings  the  case  to  this  court 
and  assigns  for  error  in  the  trial  court,  in  substance,  the  over- 
ruling of  the  motion  of  appellant  for  a  new  trial,  and  in  render- 
ing a  judgment  for  appellee  on  the  verdict  of  the  jury. 

Other  errors  were  assigned,  viz.:  The  admissions  of  improper 
evidence,  but  no  such  evidence  is  pointed  out  and  we  fail  to 
perceive  any  such  in  the  record.  The  refusal  of  proper  evi- 
dence offered  on  the  part  of  appellant,  and  it  is  said  upon  this 
point  that  an  offer  was  made  to  show  that  the  set  of  harness 
was  of  less  value  than  $150,  which  the  court  excluded,  and,  as 
we  think,  very  properly.  It  was  not  claimed  that  the  harness 
was  not  up  to  the  contract,  when  received;  indeed,  the  appel- 
lant had  in  fact  accepted  it  and  put  it  to  use  some  time  before 
the  contention  concerning  the  coach  arose,  and  when  accepted 
its  value  became  wholly  immaterial  in  this  controversy. 

No  objection  is  pointed  out  to  the  instructions  of  the  court 
which  were  given  or  refused,  and  none  is  perceived. 

This  contention  was  purely  one  of  fact,  and  within  the 
peculiar  province  of  the  jury.  Upon  the  issues  joined  in  this 
case,  the  jury  have  found  for  the  appellees,  and  hence  the 
appellant  could  have  no  claim  for  any  damages  for  a  breach 
of  the  contract,  as  the  jury  found  there  was  no  breach.  If  the 
'coaches  and  harness  delivered  to  appellant  were  the  ones  pur- 
chased by  him,  as  the  jury  have  found,  it  must  be  that  not 
only  has  he  no  claim  for  damages  in  returning  the  goods  to 
the  appellee  and  refusing  to  comply  with  his  contract,  but  he 
ought  to  respond  in  damages  sufficient  to  compensate  appel- 
lee for  all  loss  occasioned  thereby. 

It  is  shown  beyond  cavil  that  the  harness  had  been  put  to 
use  by  the  appellant,  and  that  the  same  was  damaged  for 
re-sale  by  such  use  at  least  $25,  the  amount  of  the  verdict. 

We  have  carefully  examined  this  record  and  the  entire  evi- 
dence and  we  can  not  say  the  jury  was  not  warranted  thereby 
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in  finding  the  verdict  they  did.  Indeed,  under  the  evidence, 
their  verdict  in  onr  judgment  might  have  been  sustained  for 
a  much  larger  sum,  but  the  appellee  is  not  objecting,  nor  has 
it  assigned  cross-errors.  The  trial  court  was  not  in  error  in 
refusing  the  motion  for  a  new  trial  and  entering  judgment  on 
the  verdict,  and  finding  no  error  in  this  cause  in  the  proceed- 
ings in  the  court  below,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Common 

v. 

The  People  of  the  State  of  Illinois. 
/ 

Bastardy — Paternity  of  Child — Continuance — New  Trial — Evidence. 

In  a  bastardy  proceeding,  it  is  held:  That  the  defendant  showed  due  dili- 
gence in  endeavoring  to  procure  the  testimony  of  important  witnesses,  and 
failing  in  this  was  entitled  to  a  continuance;  and  that  under  the  facts,  the 
record  and  the  circumstances  shown,  his  motion  for  a  new  trial  should  have 
baen  granted. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

This  was  a  bastardy  proceeding,  commenced  before  a  justice 
of  the  peace  by  complaint  in  writing  of  Carrie  Winkle.  The 
appellant  was  bound  over  to  the  County  Court,  where  a  trial 
was  had  resulting  in  a  judgment  of  guilty  against  appellant, 
who  then  appealed  to  the  Circuit  Court,  where  a  like  judgment 
was  obtained,  and  appellant  brings  the  case  to  this  court  by 
appeal,  and  assigns  for  error,  the  overruling  of  appellant's 
motion  for  a  continuance  of  said  cause  and  the  overruling 
appellant's  motion  for  a  new  trial. 

Various  other  errors  were  assigned  which,  in  the  view  we 
take  of  this  case,  will  not  be  necessary  for  us  to  notice.     The 
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complaint  on  which  appellant  was  arrested  was  made  October 
21, 1S86.  The  complaining  witness,  Carrie  Winkle,  gave  birth 
to  the  bastard  child  February  26,  lb87.  The  principal  con- 
troversy in  the  case  was  as  to  the  paternity  of  the  child. 

The  complaining  witness,  Carrie  *  Winkle,  testified  that 
appellant  was  the  father;  and  this  was  the  only  evidence  to 
support  the  charge  and  her  testimony  was  unsupported  by  any 
material  corroborating  circumstances  in  evidence  in  the  case. 
There  was,  on  the  contrary,  considerable  evidence  tending 
to  show  that  she  had  made  contradictory  statements  on 
material  points  in  issue  in  the  case. 

The  appellant  positively  denied  that  he  ever  had  sexual 
intercourse  with  the  complaining  witness  at  any  time.  She 
testified  in  her  cross-examination  that  she  never  spoke  to 
appellant  about  her  condition,  or  charged  him  with  the  pater- 
nity of  her  child,  although  residing  in  the  same  family,  until 
the  day  be  fore  com  plaint  was  made  before  the  justice,  October 
21,  188  \. 

She  further  testified  that  she  first  spoke  of  her  condition  to 
Richard  Heisler,  and  that  he  went  with  her  to  see  appellant  to 
charge  him  with  its  paternity,  the  day  before  making  the 
complaint 

Mrs.  Brumback  testified  that  Carrie  Winkle  lived  in  her 
family  as  a  servant,  and  on  several  occasions  went  to  the 
house  of  Richard  Heisler,  and  upon  several  occasions  she  told 
Mi's.  Brumback  and  her  mother,  u  that  if  she  had  not  been  a 
good  girl  her  and  Mr.  Heisler  would  have  done  wrong ;  that 
was  the  sum  and  substance  of  what  she  said;"  the  last  time 
she  so  stated  was  the  latter  part  of  October,  1885. 

David  Brumback,  Almon  Brumback  and  Mrs.  Brumback,  all 
testify  that  both  appellant  and  complaining  witness  lived  in 
their  family  for  a  year  and  more,  and  during  the  time  when  it 
is  charged  the  child  was  begotten  were  servants,  the  appellant 
employed  at  work  on  the  farm  and  the  complaining  witness  as 
a  domestic  in  the  house  of  the  Brumbacks;  that  they  never 
saw  any  exhibition  of  familiarity  of  any  kind  between  appel- 
lant and  Miss  Winkle  while  there. 

The   complaining   witneds  furtner   te.-tified    that   Richard 
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Heisler  went  with  her  to  see  Dr.  Smith  before  the  arrest  of 
appellant,  and  that  she  was  then  "doctoring"  and  that  she 
knew  what  she  was  "doctoring"  for.  She  further  testified 
that  she  went  to  Mrs.  Wright's  to  be  "doctored"  also.    . 

We  have  here  briefly  alluded  to  some  of  the  evidence  in 
this  case,  bearing,  as  we  think,  upon  the  materiality  of  the 
absent  witnesses  and  the  facts  sought  to  be  established  by 
them,  as  set  forth  in  the  affidavit  for  a  continuance,  which  was 
refused  in  the  court  below,  and  which  is  here  assigned  for 
error. 

Prior  to  the  calling  of  this  case  for  trial  the  defendant 
moved  the  court  below  for  a  continuance  of  this  cause,  and  in 
support  of  said  motion  the  following  affidavits  were  read  and 
filed  in  the  trial  court : 

u  State  of  Illinois,  ) 

Iroquois  County,    j     '     In    the    Circuit    Court,    to    the 

March  Term,  A.  D.  1888. 

The  People  of  the  State  of  Illinois 

vs. 
James  Common. 

"  JamesCommon  being  duly  sworn,  upon  his  oath  says:  That 
he  is  the  defendant  in  the  above  entitled  cause.  That  he  can 
not  safely  proceed  with  the  trial  of  said  cause  at  the  present 
term  of  this  court,  on  account  of  the  absence  of  a  material 
witness,  whose  attendance  he  has  been  unable  to  procure  at 
this  term.  Affiant  says  that  the  said  witness,  whose  attend- 
ance he  desires,  is  one  Charlotte  Wright,  who  lives  in 
the  city  of  Gilman,  in  said  county  and  State.  That  the  said 
Charlotte  Wright  would,  if  present,  testify  that  the  prosecut- 
ing witness  told  her,  the  said  Charlotte  Wright,  that  one 
Richard  Heisler  was  the  father  of  her  child;  that  the  said 
prosecutrix  told  her  this  during  the  time  of  her  pregnancy 
and  before  the  said  child  was  born;  that  in  this  suit  the  pros* 
ecutrix  claims  that  this  defendant,  and  not  the  said  Heisler, 
is  the  father  of  said  child. 

"  Affiant  says  that  he  knows  of  no  other  witness  by  whom 
he  can  prove  any  such  statement  or  admission  of  the  prosecu- 
trix.    Affiant  further  says   that  on  Friday,  the   23d    day  of 
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March,  he  went  to  the  home  of  said  Charlotte  Wright  in 
Gilman  with  a  subpoena  for  the  purpose  of  summoning  the 
said  Charlotte  as  a  witness  in  the  above  entitled  cause;  that 
said  Charlotte's  husband  told  affiant  that  said  Charlotte  was 
not  at  huine.  Affiant  says  that  he  was  at  said  Charlotte's 
home  three  different  times  on  said  day  and  could  not  find 
said  Charlotte  at  any  of  said  times.  Affiant  says  he  verily 
believes  that  said  Charlotte  Wright  was  concealing  herself  for 
the  purpose  of  avoiding  service  of  ?aid  subpoena.  Affiant  says 
said  witness  is  not  absent  through  or  by  any  procurement  or 
consent  of  this  affiant,  and  that  this  affiant  believes  he  can 
procure  said  witness'  attend anco  at  the  next  term  of  this 
court,  and  affiant  says  that  this  application  is  not  made  for  the 
purpose  of  delay  but  that  justice  may  ba  done.  Affiant 
further  says  that  Mrs.  C.  Ileyers  was  also  duly  subpoenaed  to 
appear  in  this  cause  this  day,  and  is  not  in  court  nor  in  the 
city  of  Watseka,  and  affiant  says  that  he  believes,  but  does 
not  know  for  a  certainty,  that  Mrs.  C.  Heyers  will  testify  to 
the  same  admissions  made  by  prosecutrix  to  her  as  set  out 
ab  >ve  and  made  by  prosecutrix  to  said  Wright,  and  that  she 
is  not  absent  by  procurement  of  defendant. 

"James  Common. 

"Subscribed   and  sworn  to  before   me   this   26th   day   of 
"March,  A.  D.  1888. 

"John  Frith,  Clerk." 

Which  said  affidavit  is  indorsed  as  follows: 

"People  v.  Common.     Affidavit  James   Common.     Filed 
March  26,  1888. 

"John  Frith,  Circuit  Clerk." 

"  State  of  Illinois,  ) 
Iroquois  County.    J     "     In    the     Circuit    Court,    to    the 

March  term,  1888. 

"The  People  of  the  State  of  Illinois 

vs. 
James  Common. 

"D.  Brumback  being  duly  sworn,  upon  his  oath  says:    That 

on  the  24th  day  of  March,  A.  D.  1888,  he  went  to  the  hoiibe 

of  the  said  Charlotte  Wright  with  a  subpoena  for  her  as  a 
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witness  in  the  above  entitled  cause.  That  he  was  unable  to 
find  said  Charlotte  Wright,  but  verily  believes  from  what 
said  Charlotte's  husband  told  him  that  said  Charlotte  whs 
then  at  home,  but  was  in  concealment  to  avoid  the  service  of 
process  upon  her  as  a  witness  in  said  cause.  Affiant  says  that 
the  said  Charlotte  told  affiant  that  the  prosecutrix  had  told 
her  Richard  Heislerwas  the  father  of  the  child  in  controversy 
in  this  suit. 

"David  Brumback. 

"Subscribed  and  sworn  to  this  26th  day  of  March,  1888. 

"John  Frith,  Clerk." 

"Which  said  affidavit  is  indorsed  as  follows: 
"People    v.    Common.     Affidavit    of    Brumback.     Filed 
March  26,  18S8. 

"  John  FRiTH,Circuit  Clerk." 

"  State  of  Illinois,  1 
•Iroquois  County.    /     "     In     the    Circuit   Court,    to    the 

March  term,  1888. 

"The  People  of  the  Stnte  of  Illinois 

vs. 
James  Common. 

"Charles  H.  Payson  being  duly  sworn,  upon  his  oath  says: 
That  a  short  time  before  the  commencing  of  this  court  for 
this  term,  he  had  a  conversation  with  Mrs.  Charlotte  Wright 
in  the  city  of  Gilman;  that  in  said  conversation  the  said 
Charlotte  Wright  told  affiant  that  the  prosecutrix  in  the 
above  entitled  cause  had  stated  to  her  that  one  Richard 
Heisler  was  the  father  of  a  child  with  which  the  prosecutrix 
was  pregnant;  that  said  child  is  the  same  child  of  whom  the 
defendant  in  the  above  cause,  is  charged  to  be  the  father. 
Affiant  savs  that  the  said  Charlotte  Wright  said  she  did  not 
want  to  be  a  witness  for  personal  reasons.  And  affiant 
further  says  that  on  Saturday  of  last  week  he  went  to  the 
city  of  Gilman  wliere  said  Charlotte  Wright  resides,  with  a 
subpoena  to  summon  eaid  Charlotte  as  a  witness  in  the  above 
entitled  cause. 

"  That  he  went  to  the  home  of  said  Charlotte  Wright  and 
was  informed  by  the  husband  of  6aid  Charlotte  that  6aid 
Charlotte  Wright  was  not  at  home,  and  that  he  did  not  know 
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where  she  was  or  when  she  would  return.  Affiant  says  he 
verily  believes  that  said  Charlotte  Wrjght  was  at  that  time  at 
her  said  home,  and  that  6he  was  keeping  herself  in  conceal- 
ment for  the  purpose  of  evading  the  service  of  a  subpoena 
upon  her.  Affiant  further  says  that  he  left  said  subpoena  with 
one  J .  V.  Milsted,  a  constable  in  said  city  of  Oilman,  with 
instructions  to  carefully  watch  for  said  Charlotte  Wright  and 
serve  6aid  subpoena  if  possible,  and  affiant  says  that  the  sub- 
poena hereto  attached  is  the  one  left  by  affiant  with  said  Mil- 

sted. 

uChas.  II.  Payson. 

"Subscribed  and  sworn  to  this  26th  day  of  March,  1888. 

u  John  Frith,  Clerk." 

To  which  affidavit  is  attached  the  following  subpoena: 
u  State  of  Illinois,  ) 

V  ss 

Iroquois  County,     j     *     To    the   Sheriff    of   said   county, 

Greeting: 
In  the  name  of  the  People  of  the  State  of  Illinois. 

"  We  command  you  to  summon  Mrs.  Dr.  Wright,  Jacob 
Eppelsheimer,  Mrs.  C.  Hyers,  to  appear  before  the  Circuit 
Court  of  said  county,  at  the  court  house  in  the  city  of  Watseka* 
in  said  county,  on  the  26th  day  of  March,  1888,  at  2  o'clock 
p.  m.,  to  testify  and  the  truth  to  speak  in  behalf  of  defendant 
in  a  cause  now  pending  in  said  court,  wherein  the  people  aio 
plaintiffs  and  Common  defendant.  And  have  you  then  and 
there  this  writ,  with  a  return  thereon,  showing  in  what  man- 
ner von  have  executed  the  same. 

"  Witness  the  hand  of  the  clerk  of  said  Circuit  Court  and 
the  seal  thereof  at  his  office  in  Watseka,  in  said  Iroquois 
county,  this  21st  day  of  March,  A.  D.  1888. 

u  John  Frith,  Clerk." 

Wh'ch said  subpoena  is  indorsed  as  follows: 

"  State  of  Illinois,  ) 

Iroquois  County,   f  8S"     J.  V.  Milsted   being  duly  sworn, 

upon  oath  says:  That  he  served  the  within  writ  upon  the 
within  named  by  personally  reading  the  same  to  the  said  Mrs. 
C.  Hyers,  Jacob  Eppelsheimer,  Mrs.  Dr.  Wright  not  found, 

this day  of  March,  A.  D.  18S8. 

"  J.  V.  Milsted. 
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'*  Subscribed  and  sworn  to  before  me  this  26th  day  of  March? 
188S. 

"  Isaac  Beyea,  J.  P." 

"Which  affidavit  is  indorsed  as  follows: 

"  People  v.  Common.  Affidavit  of  Chas.  H.  Payson.  Filed 
March  26,  1888. 

•;  John  Frith,  Circuit  Clerk." 

But  the  court  overruled  defendant's  motion  for  a  continu- 
ance, to  which  ruling  defendant  excepted. 

Messrs.  Payson  &  Raymond,  for  appellant. 

Messrs.  It.  "W.  Hilscher,  State's  Attorney,  and  F.  P.  Morris 
for  appellees. 

Upton,  J.  "We  think  the  appellant  showed  due  diligence 
in  his  endeavor  to  procure  the  testimony  of  the  witnesses,  in 
the  affidavit  named  for  the  trial,  and  that  the  trial  court 
should  have  granted  appellant's  motion  for  a  continuance,  or 
compelled  appellee  to  have  admitted  the  affidavits  under' the 
statute.  The  evidence  in  our  judgment  was  very  material  and 
could  not  have  failed  to  have  had  an  important  iniluence  with 
the  jury  on  the  trial  of  the  cause. 

Under  the  facts  in  this  record  and  circumstances  6hown,  we 
think  the  trial  court  should  have  granted  appellant's  motion 
for  a  new  trial  of  the  cause,  and  for  these  reasons,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 

C.  B.  Smith,  J.?  dissenting.  I  can  not  agree  with  the  ma- 
jority of  the  court.  I  do  not  think  the  affidavit  in  this  case 
shows  any  reasonable  or  sufficient  diligence  in  procuring  the 
presence  of  the  absent  witnesses,  and  I  think  the  court  ruled 
correctly  in  overruling  the  motion. 
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Thomas  Cleary 

v. 

Robert  F.  Cummings. 

Judgment  Note — Instruction — New  Trial. 

1.  There  is  no  error  in  refusing  to  give  an  instruction  which  ha9  no 
basis  in  the  evidence. 

2.  A  refusal  to  grant  a  new  trial  on  the  ground  of  newly  discovered 
evidence  is  proper  when  the  same  is  merely  cumulative  and  not  con- 
clusive. 

[Opinion  filed  December  8,  1SSS.] 

In  error  to  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Harry  Brothers,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Lacet,  P.  J.  This  suit  was  based  on  a  promissory  note 
which  purported  to  have  been  given  by  appellant  to  appellee, 
dated  April  13,  1880,  for  two  sums  of  money  mentioned  in  the 
note  (for  $87.50  and  $9.60)  with  interest  at  eight  per  cent. 
The  appellant  pleaded  the  general  issue  and  non  est  factum.^ 
sworn  to.  The  result  of  the  trial  was  a  verdict  and  judgment 
in  favor  of  appellee  for  the  amount  of  the  note  and  interest. 
The  note  was  a  common  judgment  note.  The  appellant 
assigns  for  error  the  refusal  by  the  court  to  give  his  instruc- 
tions. 1st.  That  if  appellee  told  the  defendant  to  sign  the 
note  and  read  a  promissory  note  to  him,  and  he  did  so,  and  it 
turned  out  to  be  a  judgment  note,  then  the  note  would  not  be 
the  note  of  appellant.  2d.  If  appellee  read  the  note  to 
appellant  before  signing  and  it  was  only  a  common  promis- 
sory note  as  read,  then,  if  the  note  were  different  and 
a  judgment  note,  there  could  be  no   recovery.     It  was  not 
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improper  to  refuse  these  instructions.  For  anything  the 
instructions  Btated,  the  appellant  may  have  been  perfectly 
aware  of  the  kind  of  a  note  he  was  signing,  or  might  have  60 
known.  Secondly,  the  appellant  did  not,  in  his  testimony,  base 
his  defense  on  such  grounds. 

He  positively  swears  that  he  did  not  authorize  appellee  to 
sign  the  note.  That  he  never  saw  or  heard  of  such  a  note  till 
judgment  was  rendered  by  confession.  It  was  the  common 
note  used  when  they  sold  flax;  appellee  does  not  swear  he  did 
not  know  the  contents  of  the  note,  nor  could  he,  for  his  de- 
fense was  lie  did  not  sign  it  or  any  one  like  it.  The  instruc- 
tion was  not  based  on  anv  evidence. 

The  appellant  also  assigns  for  error  the  refusal  to  grant  a 
new  trial  on  account  of  newly  discovered  evidence.  We 
think  the  court  did  not  err  in  so  doing.  The  proposed  evi- 
dence was  in  no  wise  conclusive  and  was  only  cumulative. 

The  appellant  and  one  Van  Zant  testified  that  the  note  was 
given  for  a  certain  number  of  bushels  of  flax  6eed  sold  by 
appellee  to  appellant  to  sow  in  1880.  In-  his  evidence  on  the 
trial  appellant  testified  that  he  got  no  fifty  bushels  of  flax  seed 
of  appellee  but  sowed  his  own. 

The  two  witnesses  newly  discovered  are  onljrto  corroborate 
appellant's  testimony,  and  their  evidence  is  only  cumulative  to 
his  own.  Under  the  well  established  rules  of  law  this  would 
not  be  sufficient  grounds  upon  which  to  base  a  new  trial.  We 
see  no  error  in  the  record  and  therefore  affirm  the  judgment 

Judgment  affirmed. 


Dennis  Mubto 

v. 

Charles  McKnight. 


Statute  of  Frauds — Promise  to  Pay  the  Debt  of  Another— In  struct ion — 
Evidence — Practice. 

1.    A  parol  agreement  to  pay  the  debt  of  another  is  within  the  statute 
of  frauds,  unless  the  same  is  in  the  nature  of  an  original  undertaking  and 
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i«  based  upon  a  valuable  consideration  received  by  the  promisor. 

2  A  promise  by  a  Ron  to  pay  the  father's  debt  to  enable  the  latter  to 
have  his  property  removed  from  the  State  without  interference,  the  relation 
of  debtor  and  creditor  between  the  original  parties  remaining  unchanged, 
is  within  the  statute  of  fraud*. 

3.  In  the  case  presented,  the  defense  of  the  statute  of  frauds  was  prop- 
erly admitted  under  the  stipulation  that  all  material  matters  should  be 
admitted  under  the  general  issue  as  if  specially  pleaded. 

[Opinion  filed  December  8, 18S8.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the  lion. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Pepper  &  Scott,  for  appellant. 

A  contract  was  made  between  Charles  McKnight,  the  de- 
fendant, and  Dennis  Murto,  the  plaintiff,  by  which  Murto 
agreed  to  forbear  instituting  proceedings  against  Robert  Mc- 
Knight's  property  and  to  wait  until  the  end  of  the  year  for 
the  money. 

This  agreement  to  pay  a  sum  of  money  is  good  and  binding 
in  law,  and  it  does  not  matter  that  it  was  and  is  the  exact 
amount  due  from  Robert  McKnight  to  appellant,  nor  that  it 
had  been  due  and  owing.  It  is  of  no  consequence  that  it  is 
the  same,  or  more,  or  less. 

Any  consideration  is  good  in  law  if  it  is  appreciable.  The 
giving  of  a  pepper-corn  a  year  is  a  sufficient  consideration  in 
law.  Ilence  the  benefits  to  the  party  promising  or  the  prej- 
udice to  the  one  to  whom  the  promise  is  made  need  not  be 
very  great;  it  is  enough  if  it  is  perceptible.  Wadsworth  et 
al.  v.  Thompson,  3  Gilm.  428. 

"The  moral  obligation  to  fulfill  a  promise  voluntarily  made 
is  not  denied;  for  this  reason  courts  have  been  always  anxious 
to  support  promises  when  the  slightest  consideration  can  be 
made  to  appear."  The  above  principles  laid  down  in  the  case 
quoted  have  never  been  challenged  or  doubted. 

Any  act  which  is  beneficial  to  one  party  or  a  disadvantage 
to  the  other  is  a  sufficient  consideration  to  support  a  contract 
Burch  v.   Hubbard,   48  111.  164;  Buchanan  v.    International 
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Bank,  78  111.  500;  Cooke  v.  Murphy  et  al.,  70  111.  96;  Bishop 
v.  Busse,  G9  111.  403. 

An  agreement  not  to  sell  property  or  to  release  securities, 
an  agreement  not  to  sue  or  to  dismiss  suits  already,  begun,  as 
well  as  agreements  to  compromise  a  doubtful  claim,  are  good 
and  binding  in  law.  McKinly  v.  Watkins,  13  111.  140;  Parker 
v.  Enslow,  102  111.  272;  Pool  v.  Docker,  92  111.  501;  Edger- 
ton  v.  Weaver,  105  111.  45. 

And  they  are  just  as  binding  if  made  on  the  part  and  be- 
half of  another.  Sigsworth  was  sued  for  allowing  a  cow  in 
his  care  to  be  lost.  His  brother  agreed  to  give  and  gave  a 
note  for  the  value  of  the  cow  if  the  suit  should  be  dismissed, 
and  it  was  held  to  be  a  good  consideration  for  the  note,  and 
it  could  not  be  impeached.     Sigsworth  v.  Coulter,  18  111.  204. 

And  it  is  not  necessary  that  the  promisor  should  be  bene- 
fited in  the  least  by  the  transaction,  if  the  party  to  whom  the 
promise  is  made  is  put  in  a  worse  condition.  Hartford  Fire 
Ins.  Co.,  97  111.  439. 

If  it  was  a  promise  to  pay  the  debt  of  Robert  McKnight,  it 
was  not  within  the  statute  of  frauds,  because  it  was  based  on 
the  new  and  distinct  consideration  that  the  pjaintiff,  Dennis 
Murto,  would  let  Robert  McKnight  go  unmolested  with  his 
property  from  the  State  of  Illinois,  and  thereby  lose  his 
opportunity  to  collect  his  debt.  Brown  on  the  Statute  of 
Frauds,  212. 

In  Leonard  v.  Vredenbnrg,  8  Johns.  (N.  T.)  page  29, 
Judge  Kent  divides  the  promises  to  pay  debts  owing  by  others 
into  three  classes,  and  says  the  first  two  are  within  the  statute; 
the  third  is  not  The  third  class  he  defines,  ''is  when  the 
promise  to  pay  the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm  moving  between 
the  newly  contracting  parties."  Temple  ton  v.  Bascom,  33 
Vt.  132. 

Messrs.  Bassett  &  Bassett,  for  appellee. 

The  plaintiff  could  have  brought  suit  against  Robert 
McKnight  at  any  time,  on  the  note  and  account,  and  wrote  to 
him  about  it  after  January  1,  18S8.     Charles  McKnight  had 
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not  received  a  cent  in  money  or  property  to  pay  on  the  debt; 
he  did  not  claim  possession  of,  nor  any  lien  upon,  the  property 
of  Robert  McKnight,  and  had  no  pecuniary  interest  in  the 
property.  Plaintiff  did  not  part  with  any  property,  and 
defendant  never  from  any  source  received  anything  for  the 
promise. 

In  a  very  late  case  in  the  Court  of  Appeals  of  New  York, 
the  following  rule  is  stated  as  the  result  of  the  latest  decisions 
of  the  courts:  "That  where  the  primary  debt  subsists  and 
was  antecedently  contracted,  the  promise  to  pay  it  is  original, 
when  it  is  founded  on  a  new  consideration  moving  to  the 
promisor  and  beneficial  to  him,  and  such  that  the  promisor 
thereby  comes  under  an  independent  duty  of  payment,  irre- 
spective of  the  liability  of  the  principal  debtor."  Itintoul 
v.  White,  26  Cent.  L.  Jour.  368. 

The  court  in  that  case  reviewed  the  case  of  Leonard  v. 
Vredenburg,  cited  by  counsel  for  appellant,  and  other  cases 
following  that,  and  said  the  definition  in  that  case  u  assumed 
as  the  test  of  an  original  promise,  that  it  was  founded 
on  a  new  or  further  consideration,  of  benefit  or  harm,  mov- 
ing between  the  promisor  and  promisee.  There  was  found 
in  this  some  inaccuracy  of  expression ;  for  since  every  promise 
must  have  some  consideration,  to  be  valid  at  common  law,  and 
that  necessary  and  inevitable  consideration,  wherever  the  debt 
to  be  paid  antecedently  existed,  is  always 'new'  and  'further' 
because  different  from  that  of  the  primary  debt,  and  since  also 
such  consideration  does  frequently  move  between  the  newly 
contracting  parties,  giving  benefit  to  promisor  or  harm  to 
promisee,  it  became  apparent  that  the  terms  of  the  definition 
were  dangerously  broad  and  capable  of  a  grave  misapprehen- 
sion, making  it  almost  possible  to  say  that  a  promise  good  at 
common  law  between  the  new  parties,  was  good,  also,  in  spite 
of  the  statute." 

This  broad  definition  was  named  in  the  case  of  Mallory  v. 
Gillett,  21  N.  T.  412,  which  was  an  exhaustive  case,  and  recited 
a  great  number  of  American  and  English  cases,  commencing 
with  the  case  of  Leonard  v.  Vredenburg. 

In  the  case  of  Mallory  v.  Gillett,  after  citing  a  long  list  of 
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cases,  it  is  said  on  page  427:  "They  all  present  examples  where 
the  collateral  undertaking  was  founded  on  a  consideration  suf- 
ficient to  sustain  the  promise,  but  of  no  personal  concern  to 
the  promisor,  yet  the  promises  were  void  because  they  fall 
within  the  precise  terms  and  the  undoubted  policy  of  the  statute 
of  frauds."  Brown  v.  Webber,  38  N.  Y.  187;  Ackley  v.  Par- 
menter,  98  N.  Y.  425;  Xelson  v.  Boynton,  3  Met.  396;  Fur- 
bush  v.  Goodnow,  98  Mass.  296. 

To  the  same  effect  is  Birchell  v.  Neastcr,  36  Ohio  State,  331. 
The  decisions  in  our  own  Supreme  Court  sustain  the  rule  first 
laid  down  in  all  of  its  terms,  and  is  as  strict  as  any  of  the  courts 
of  other  States.  We  cite  enough  to  show  its  uniform  ruling: 
Scott  v.  Thomas,  1  Scam.  58;  Ilight  v.  Wells,  17  III.  8S;  Eddy 
v.  Roberts,  17  111.  505;  Chilcote  v.  Kile,  47  111.  88;  Wilson  v. 
Bevins,  58  111.  23±;  Durant  v.  Rogers,  71  111.  121;  Owens 
v.  Stevens,  78  111.463;  Hardman  v.  Bradley,  S5  111.  162;  Denton 
v.  Jackson,  106  111.  433;  Power  v.  Rankin,  114  111.  55. 

i 
Upton,  J.     In  June,  1887,  Robert  McKnight  was  indebted 

to  Dennis  Murto  for  about  $225  on  a  promissory  note  and 
book  account.  About  that  time  McKnight  went  to  Wichita, 
Kansas,  to  do  some  work,  of  which  Murto  was  apprised. 
McKnight  had  in  Keithsburg,  Illinois  (where  all  the  parties 
in  interest  in  this  suit  then  resided),  property,  real  and  per- 
sonal, sufficient  to  meet  his  indebtedness. 

In  August,  1887,  McKnight  remaining  in  Kansas,  and  Murto 
learning  that  the  family  and  some  personal  effects  of  Mc- 
Knight's  were  about  to  be  removed  thereto,  saw  Charles 
McKnight,  a  6on  of  Robert,  and  had  the  following  interview 
with  him: 

"I  saw  Charles  McKnight  and  asked  him  if  the  folks  were 
going  to  move  to  Wichita,  and  asked  him  how  soon,  and  I  think 
he  said  in  a  couple  of  weeks,  possibly  three.  I  asked  him  if 
his  father  was  coming  back,  and  he  said  that  he  had  a  good 
thing  out  there,  or  too  good  a  thing  to  come  back,  and  said 
they  were  going  to  ship  his  father's  things  out  there.  I  asked 
him  then  how  it  would  be  about  that  note  I  held  against  his 
father,  and  he  asked  me  how  much  it  was,  and  I  told  him,  and 
he  said  he  would  see  me  again  about  it     I  am  not  positive 
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whether  it  was  that  day  or  the  day  following,  or  it  may  be 
two  or  three  days,  but  it  was  immediately  after  this  talk  that 
he  came  into  the  store  and  asked  me  again  about  it.  I  told 
him  the  note  was  past  due.  He  asked  me  what  the  amount 
was,  and  I  told  him  over  $200,  and  that  there  was  also  a  small 
book  account,  and  I  told  him  I  did  not  want  to  lose  it.  He 
asked  me  what  I  proposed  to  do  about  it,  and  I  told  him  I 
proposed  to  take  6teps  to  collect  it.  I  said  to  him,  your  father 
is  worth  property  and  I  am  going  to  get  'out  an  attachment. 
He  went  out  of  the  store  and  came  back  in  a  few  minutes  and 
said:  *  Don't  do  anything  about  that,  and  I  will  pay  it;  now, 
don't  you  do  anything  about  it.'  •  I  said  to  him,  you  had  better 
take  the  note  and  give  me  your  obligation  for  it,  and  he 
replied  that  he  did  not  want  to  do  that,  and  said:  'Damn  it, 
did  I  ever  tell  you  I  would  do  anything  that  I  did  not  do?' 
He  said:  'If  I  say  I  will  pay  it,  I  will  pay  it'  I  then  a^ked 
him  to  let  me  know  when  he  would  pay  it,  and  he  ? aid,  at  the 
close  of  the  year,  when  we  close  our  accounts.  That  is  the 
conversation,  as  nearly  as  I  can  tell  it.  I  turned  to  my  book- 
keeper and  told  him  that  it  was  all  right,  that  Charles 
McKuight  had  assumed  it.  I  was  in  my  office  at  the  time, 
that  is,  at  the  time  of  this  last  conversation,  and  Charles 
McKnight  was  leaning  over  the  rail  talking  about  it;"  which 
was  the  material  evidence  offered  in  the  caee  of  the  agree- 
ment, set  out  in  plaintiff's  declaration. 

Murto  did  not  attach  the  personal  goods  of  Robert 
McKnight,  and  the  6ame  were  about  two  weeks  thereafter 
shipped  to  Kansas  and  the  real  estate  in  Keithsburg  mortgaged 
for  $1,885.  What  the  value  of  this  realty  was,  does  not 
appear. 

In  December,  1887,  Murto  had  an  accounting  and  settle- 
ment with  Charles  McKnight,  of  his  individual  accounts,  at 
which  time  he  refused  to  pay  the  debt  of  his  father,  saying 
his  father  would  pay  that,  and  denying  that  he  had  ever 
agreed  to  pay  it.  No  account  or  charge  was  made  against 
Charles  McKnight  of  the  indebtedness  from  his  father  to 
Murto,  on  book  or  otherwise,  and  the  promissory  note  of 
Robert  McKnight  was  held  by  Murto  as  a  subsisting  claim 
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against  him.  There  was  no  contract  or  agreement,  or  mem" 
orandnm  thereof  in  writing,  between  the  parties  concerning 
the  indebtedness  or  the  payment  thereof. 

This  suit  was  commenced  in  the  Circuit  Court  of  Mercer 
County,  February  7,  1888,  against  Charles  McKnight  by 
attachment.  The  declaration  is  in  assumpsit  and  contains  a 
special  count,  the  common  counts  and  general  breach. 

The  special  count  alleges  that  on  the  "first  October,  1887, 
Robert  McKnight  was  indebted  to  Dennis  Murto  in  the  sum 
of  $250,  according  to  the  terms  of  a  certain  promissory  note 
for  $195  with  interest  at  eight  per  cent,  from  date,  and  $50 
on  account  for  goods,  wares  and  merchandise,  before  that  time 
sold  and  delivered  to  said  Robert  McKnight  at  his  request ; 
and  being  so  indebted,  the  said  Robert  McKnight  was  attempt- 
ing to  dispose  of  his  real  estate  with  the  intention  of  leaving 
the  said  State  and  with  the  intention  of  removing  his  personal 
effects  from  the  said  State,  and  in  consequence  thereof  the 
said  plaintiff  was  about  to  sue  out,  procure  and  levy  an  attach- 
ment on  the  property  of  the  said  Robert  McKnight  according 
to  the  form  of  the  statute,  and  the  said  plaintiff  could  then, 
by  so  doing,  have  made  the  amount  of  his  said  demand,  to  wit, 
the  sum  of  $300,  from  the  property  of  Robert  McKnight;  and 
thereupon  the  said  defendant  herein,  who  is  a  son  of  said 
Robert  McKnight  and  who  had  learned  of  the  intention 
of  the  plaintiff,  came  to  him  (plaintiff),  and  offered,  if 
he  would  allow  the  said  Robert  McKnight  to  depart  from 
the  State,  take  his  personal  estate  with  him  and  sell  his 
real  estate,  without  plaintiff  suing  out  and  levying  an  attach- 
ment on  any  of  said  property,  he,  the  said  defendant,  would 
assume  and  pay  the  said  indebtedness  and  be  personally  re- 
sponsible therefor;  and  the  said  plaintiff  accepted  said  offer, 
whereupon  the  defendant  assumed  and  agreed  to  pay  said  in- 
debtedness, to-wit,  the  sum  of  $300 ;  since  which  time  the  said 
Robert  McKnight  has  disposed  of  all  his  real  estate  in  the 
State,  and  has  departed  from  the  State,  taking  with  him  all 
his  personal  effects,  said  plaintiff  having  allowed  him,  said 
Robert  McKnight,  so  to  do,  relying  upon  the  promise  of  the 
said  defendant." 
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There  is  no  evidence  in 'the  record  that  Murto  had  or  in- 
tended to  take  an  attachment  against  the  property  of  Robert 
McKnight  either  before  or  after  the  alleged  promise  of  Charles 
McKnight.  Flea  of  the  general  issue,  under  which,  by  agree- 
ment, all  matters  material  were  to  be  heard  as  if  specially 
pleaded,  and  under  which  the  statute  of  frauds  was  insisted 
upon  as  a  defense. 

The  cause  was  heard  by  a  jury  and  after  the  evidence  closed 
on  the  part  of  the  plaintiff  and  without  offering  any  evidence 
on  the  part  of  defendant  on  this  branch  of  the  case,  the  court, 
on  motion  of  defendant's  counsel,  excluded  all  the  evidence 
offered  on  the  part  of  the  plaintiff's  claim  against  the  defend- 
ant, as  set  out  in  the  declaration,  and  instructed  the  jury  to 
find  a  verdict  for  the  defendant,  which  was  done,  and  plaintiff 
excepted;  and,  judgment  being  entered,  and  a  motion  for  a 
new  trial  being  overruled,  the  cause  was  appealed  to  this  court, 
and  the  errors  assigned  are : 

1st.  The  exclusion  of  the  plaintiff's  evidence  from  the 
jury. 

2d.     Instructing  the  jury  to  find  a  verdict  for  defendant. 

3d.  In  refusing  a  new  trial  and  rendering  judgment  on 
the  verdict. 

It  is  apparent  that  the  court  below  held  that  the  statute  of 
frauds  and  perjuries,  so  called,  applied  to  the  case  as  made, 
and  for  that  reason  ruled  out  the  evidence  of  the  plaintiff  and 
instructed  the  jury  to  find  a  verdict  for  the  defendant. 

If  the  statute  and  its  provisions  do  apply,  manifestly  the 
court  ruled  correctly.  This  statute  of  frauds  and  perjuries, 
which  is  a  substantial  copy  of  the  English  statute,  i6  believed 
to  be  in  force  in  all  the  States  of  the  Union,  varied  somewhat 
in  expression,  perhaps,  but  the  same  in  substance  and  effect,  and 
has  been  the  subject  of  varied  and  contradictory  construction. 

The  difficulty  has  not  arisen  from  a  want  of  perfect  under- 
standing of  the  terms  used  in  the  statute — for  they  are  as 
accurate  as  human  wisdom  can  make  them — but  rather,  it  is 
believed,  in  the  favor  or  disfavor  with  which  the  different 
judges  have  regarded  this  statute  in  its  practical  operation. 
Those  who  have  regarded  it  as  establishing  a  hard  rule  in  par- 
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ticular  cases,  have  given  it  a  narrow  and  illiberal  construction. 
Indeed  in  some  cases  it  will  be  found  it  lias  been  so  construed 
as  to  have  no  practical  meaning  whatever.  On  the  contrary, 
those  judges  who  have  regarded  the  statute  as  establishing  a 
sound  rule  of  public  policy  in  the  transactions  of  life  have 
always  given  it  a  true  and  just  interpretation  according  to  the 
exact  meaning  of  the  words  used.  The  latter  we  regard  as 
the  safe  and  better  rule.  It  conduces  far  more  to  a  uniform 
administration  of  the  law,  as  the  Supreme  Court  of  our  State 
have  long  since  determined.  The  general  rule  is  that  if  the 
promise  is  in  the  nature  of  an  original  undertaking  to  pay  a 
debt  to  a  third  party,  and  is  founded  on  a  valuable  considera- 
tion received  by  the  promisor  himself,  it  is  not  within  the  pro- 
visions of  the  statute  and  need  not  be  in  writing  to  make  it 
valid  and  binding.  It  will  be  regarded  in  the  light  of  a  con- 
tract for  the  benefit  of  a  third  party  upon  which  such  third 
party  may  found  an  action  for  the  breach.  Wilson  v.  Bevans, 
58  III.  232;  Eddy  v.  Roberts,  17  111.  505. 

If,  however,  another  is  pecuniarily  liable,  or  is  the  principal 
debtor,  and  the  relations  of  debtor  and  creditor  remain  un- 
changed, both  as  to  the  right  and  the  remedy,  and  no  trust  is 
created  by  the  transaction  out  of  which  the  promise  arises, 
such  promise  is  in  its  nature  collateral  and  not  original.  If 
the  debt  is  to  be  paid,  or  the  duty  performed,  by  him  who  is 
pecuniarily  liable,  the  incident  or  collateral  promise  is  of  no 
force  for  any  purpose;  there  is  nothing  remaining  on  which 
it  can  operate. 

Tested  by  these  rules  the  contract  alleged  in  the  special 
count  of  the  plaintiff's  declaration  is  void  if  not  in  writing. 
The  debt  of  Robert  McKnight  in  fact  and  form  existed  at 
the  time  of  the  making  of  the  alleged  promise.  Robert  Mc- 
Knight continued  and  still  continues  liable  to  the  same  extent 
as  if  the  promise  had  not  been  made.  The  relations  of  debtor 
and  creditor  were  in  no  manner  changed.  No  remedy, 
pledge  or  security  was  relinquished,  and  no  trust  devolved 
upon  the  defendant  to  execute  by  reason  of  the  transaction. 
Eddy  v.  Roberts,  17  111.  505,  and  cases  cited. 

It  is  claimed  by  appellant's  counsel  that  the  facts  in  the 
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case  at  bar  brings  it  within  the  rule  above  stated  for  the 
alleged  reason  that  by  relying  upon  the  defendant's  promise 
lie  fore  bo  re  to  enforce  the  payment  of  his  claim  by  suit  until 
Robert  McKnight's  personal  effects  were  removed  from  the 
State. 

Suppose  we  concede  for  the  argument's  sake,  but  for  no 
other  purpose,  that  to  be  so,  there  is  no  fact  in  evidence  in 
this  record  that  Robert  McKnight  has  not  now,  or  at  the  com- 
liiencement  of  this  suit  had  not,  sufficient  estate  in  the  county 
of  Mercer  out  of  which  to  make  plaintiff's  demand.  True, 
that  is  averred  in  the  declaration,  but  the  record  is  barren  of 
proof  on  that  point;  and  even  if  proven,  it  would  only  go  to 
the  consideration,  and  could  not  supply  the  written  contractor 
memorandum  thereof,  without  which  the  consideration  could 
not  avail.  But  more  than  this,  the  contract,  as  Fet  out  in  the 
declaration,  though  not  supported  by  the  proof,  did  not  in  the 
least  prevent  the  plaintiff  from  proceeding  and  enforcing  any 
remedy  against  the  property  of  Robert  McKnight,  he  had 
before  the  claimed  promise  was  made.  No  remedy,  pledge  or 
security  whatever  was  relinquished  by  Murto. 

But  it  is  urged  thdt  the  case  of  Bunting  v.  Darby  shire,  75 
111.  408,  is  decisive  of  this  case  in  the  plaintiff's  favor.  We 
think  that  case  is  not  even  in  kinship  with  the  case  at  bar. 
The  instruction  given  to  the  jury  in  that  case,  among  others 
was,  "  that  if  they  further  find  from  the  evidence  that 
at  the  time  of  the  promise  or  agreement  to  pay  said  plaintiff, 
an  execution  was  in  the  hands  of  the  sheriff  to  collect  said 
judgment,  that  the  said  defendant  knew  of  the  same  and  at 
the  time  had  property  in  his  possession  belonging  to  Eheuezer 
Bunting,  (principal  debtor  \n  the  execution,)  subject  to  said 
execution,  and  that  the  promise  was  made  to  prevent  the  levy 
of  the  said  execution  upon  said  property,  and,  in  considera- 
tion thereof,  the  plaintiff  did  prevent  the  levy  by  agreeing  to 
pay,  and  paying  the  judgment,  they  will  find  for  the  plaintiff." 

That  instruction  brought  the  case  strictly  within  the  rule 
stated  in  the  case  cited  in  the  17th  Illinois,  supra,  and  the 
cases  there  referred  to.  In  the  case  of  Bunting  v.  Darby- 
shire,  supra,  the  promisor  retained  the  goods  of  the  principal 


248  Appellate  Courts  op  Illinois. 

Vol.  28.1  Besse  v.  Sawy  r. 

debtor,  subject  to  the  execution,  and  which  should  have  been 
applied  in  satisfaction  thereof,  to  the  relief  of  the  surety, 
(the  co-defendant  in  execution,)  and  upon  that  consideration 
authorized  the  surety  to  settle  the  judgment,  and  for  the  prop- 
erty thus  received  of  him,  he  would  repay  the  surety  the 
money  expended  in  such  settlement.  That  was  an  original 
and  in  no  sense  a  collateral  undertaking,  and  has  never  been 
understood  by  the  bar  or  the  bench  as  modifying1  the  rule, 
as  stated  in  the  17th  Illinois,  supra,  in  the  least  degree.  It 
is  in  fact  and  essence  within  the  rule  iirst  stated  above  as 
the  general  rule  of  distinction  of  original  from  collateral 
undertakings.  Power  v.  Rankin,  114  ill.  52,  and  cases  cited. 
We  have  carefully  examined  the  record  in  this  case,  and  we 
think  the  court  below  was  justified  in  holding  that  it  was 
within  the  statute  of  frauds  and  perjuries,  for  the  reason 
that  the  alleged  contract  was  uot  in  writing.  There  was,  in 
the  case  at  bar,  no  novation  of  the  debt,  and  we  think  the 
stipulation  in  regard  to  special  pleas  was  properly  allowed 
by  the  court  in  the  exercise  of  its  directing  power,  and  was 
broad  enough  to  admit  of  the  defense  of  the  statute  as 
claimed,  even  if  the  statute  could  not  be,  by  the  nature  of 
a  demurrer  to  the  evidence.  We  find  no  error  in  this  record 
of  proceedings  in  the  court  below  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


Joseph  R.  Besse 

v. 

George  W.  Sawyer. 

Highways— Law  of  the  Road — Injury  to  Team — Conflict  of  Evidence— 
"Sew  Trial — Instructions. 

1.     In  an  action  to  recover  for  injury  to  a  horse  and  *ulky,  resulting 
from  an  altercation  upon  the  highway,  this  court  declines  to  interfere  witn 
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the  verdict  of  the  jury,  the  evidence  being  wholly  conflicting  and  apparently 
irreconcilable. 

2.  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  discovered 
evidence  when  the  same  is  merely  impeaching  and  not  conclusive  in  char- 
acter. 

[Opinion  filed  December  8, 1888.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  Charles  J.  Soofield,  Judge,  presiding. 

Mr.  William  H.  Allen,  for  appellant 
Mr.  W.  J.  McCoy,  for  appellee. 

Upton,  J.  This  is  an  action  for  an  alleged  injury  to  a  horse 
and  sulky  of  appellant,  originally  brought  before  a  justice  of 
the  peace  of  Whiteside  county,  in  which,  upon  trial,  a  judg- 
ment was  rendered  in  favor  of  the  appellant  for  $40  and  costs, 
from  which  Sawyer  appealed  to  the  Circuit  Court  of  that 
county.  On  the  trial  in  the  Circuit  Court  the  jury  found  a 
verdict  for  the  appellee,  Sawyer.  A  motion  for  a  new  trial 
being  overruled,  judgment  was  entered  on  the  verdict.  The 
case  is  in  this  court  by  appeal  from  that  judgment. 

The  appellant,  Besse,  was,  on  the  evening  of  the  2d  day  of 
August,  1887,  driving  along  a  public  highway  with  a  horse, 
in  a  light  sulky,  nearly  two  miles  southwest  of  Erie,  in  White- 
side county,  and  overtook  the  appellee  in  a  narrow  place  on 
said  highway. 

The  appellee  was  driving  a  span  of  horses  attached  to  a 
double  wagon,  in  the  box  of  which  were  fifty  or  sixty  bushels 
of  rye,  loose  in  the  box,  weighing  nearly  3,000  pounds.  The 
tire  on  the  wheels  of  appellee's  wagon,  in  consequence  of  the 
wheels  becoming  dry,  were  loose  and  working  off,  requiring 
frequent  stoppage  of  his  team  to  drive  the  tire  on,  to  prevent 
breaking  of  the  wheels.  The  highway  was  quite  sandy  at  the 
point  in  question,  and  in  consequence  of  the  condition  of  the 
highway,  the  loaded  wagon  and  the  imperfect  condition  of  its 
wheels,  it  was  not  practicable  for  appellee  to  drive  outside  of 
the  beaten  track  of  the  highway. 
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It  was  under  Biich  circumstances  that  appellant  overtook 
appellee.  On  the  trial  in  the  Circuit  Court  appellant  contended 
that  the  horse  he  was  driving  was  a  young,  spirited  horse, 
headstrong  and  difficult  to  control;  that  upon  coming  up  with 
appellee  lie  so  informed  him,  and  requested  him  to  turn  out  of 
or  upon  one  side  of  the  highway,  and  allow  him  to  pass  by, 
which  he  refused  to  do,  but  instead  told  appellant  to  go  by,  if 
he  knew  enough;  called  appellant  improper  names,  and  treated 
him  with  contempt;  that  appellant  being  unable  to  hold  back 
his  horse  any  longer,  upon  getting  near  the  rear  of  appellee's 
wagon  appellee  struck  the  horse  over  the  head  with  his  whip, 
which  frightened  it,  rendering  it  more  difficult  to  manage,  and 
that,  seeing  the  effect  of  the  first  blow,  he  immediately  struck 
the  horse  again,  which  caused  it  to  rear  up,  turn  out  of  the 
highway  and  jump  into  a  deep  ditch,  three  feet  or  more  deep, 
overturning  the  sulky,  throwing  the  horse  and  pitching 
appellant  with  great  violence  upon  the  ground,  thereby  break- 
ing the  sulky,  damaging  the  horse  and  injuring  appellant. 

It  was  contended  on  the  part  of  appellee- that  when  over- 
taken by  appellant,  and  upon  his  request  to  him  to  turn  out  of 
the  highway  so  that  appellant  might  pass,  he  informed  him  of 
the  load  upon  his  wagon,  the  condition  of  the  wheels,  the  fact 
that  it  would  be  difficult,  if  not  impossible,  for  him  to  get  back 
into  the  track  of  the  highway  without  breaking  down,  and 
informing  appellant  that  a  few  rods  further  on  the  highway 
was  broad  enough  for  "him  to  pass  without  danger  to  either 
appellant  or  himself,  asking  him  to  await  the  arrival  at  the 
point  designated,  which  would  be  but  a  few  minutes;  that 
while  speaking  the  tire  came  partly  off  the  wheel  of  hie 
wagon  and  he  was  compelled  to  stop  and  drive  it  on;  that  he 
apologized  for  the  delay  to  appellant ;  that  the  appellant  got 
into  a  violent  passion,  threatened  to  run  the  thill  of  his  sulky 
through  the  end  board  of  the  wagon  box  and  empty  the  rye, 
with  which  the  wagon  was  loaded,  upon  the  ground,  drove  his 
horse  up  to  the  end  of  the  wagon  and  allowed  it  to  eat  of  the 
rye  in  the  wagon;  that  upon  being  requested  to  keep  his  horse 
from  damaging  and  wasting  the  rye  appellant  swore  his  horse 
should  eat  all  he  wanted  of  it ;  that  appellee  told  appellant,  if 
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he  did  Dot  keep  his  liorse  out  of  his  wagon  he  should  strike 
the  horse  with  hie  whip;  that  appellant,  with  curses  and 
threats,  drove  his  horse  again  up  to  the  wagon,  and  suffered 
it  to  eat  therefrom,  upon  which  appellee  struck  the  horse 
upon  the  head  with  a  whip,  the  handle  of  which  was  of  hazel 
bru^h,  and  the  lash  a  string  cut  from  a  boot  leg ;  that  imme- 
diately the  appellant,  in  a  great  passion,  drove  his  horse  along 
the  near  side  of  the  appellee's  wagon,  and  standing  up  in  his 
bulky,  with  his  lines  in  his  left  hand  and  his  whip  in  his  right 
hand,  struck  appellee  (who  was  sitting  upon  the  seat  of  his 
wagon)  a  vigorous  blow  upon  his  head  and  shoulders;  that 
the  sound  of  the  blow  seemed  to  frighten  appellant's  horse, 
and  it  jumped  into  the  ditch  and  overturned  the  sulky  and 
occasioned  the  damages  complained  of,  which  were  claimed  to 
have  been  quite  small  at  most. 

Upon  this  contention  quite  considerable  testimony  was  heard 
on  both  sides,  which  was  wholly  conflicting  and  apparently 
irreconcilable. 

The  jury,  after  hearing  all  the  evidence,  found  a  verdict 
for  the  appellee  (defendant  below),  and  appellant  having 
brought  the  case  to  this  court  to  reverse  the  judgment  upon 
that  verdict,  assigns  for  error  in  the  trial  cuurt  the  admission 
of  improper  and  the  rejection  of  proper  evidence  on  the  trial, 
the  giving  of  improper  and  the  refusal  of  proper  instructions 
to  the  jury,  the  giving  of  its  own  motion  by  the  court  im- 
proper instructions,  overruling  appellee's  motion  for  a  new 
trial  and  the  rendition  of  judgment  against  appellant 

In  regard  to  the  alleged  errors  of  the  refusal  of  proper  evi- 
dence and  the  admission  of  improper  evidence  by  the  trial 
court,  it  is  sufficient  to  say  that  no  evidence  of  the  character 
complained  of  has  been  pointed  out  in  the  argument,  and  none 
is  apparent  to  us  on  the  record  materially  affecting  the  issues 
in  the  case. 

It  is  claimed,  however,  that  the  court  erred  in  refusing  to 
give  the  third  instruction  asked  for  by  the  appellant;  that  the 
court  also  erred  in  the  instruction  given  on  its  own  motion,  and 
also  that  the  court  erred  in  giving  to  the  jury  the  instructions 
aiked  for  by  the  defendant.     We  have  carefully  examined  the 
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instructions  in  this  record,  and  we  fail  to  find  any  substantial 
error  therein;  taken  as  a  series  we  do  not  think  them  mislead- 
ing, and  while,  perhaps,  the  law  of  the  case  was  not  so  fully 
set  forth  or  clearly  stated  as  might  have  been  done,  it  is  in 
our  judgment  manifest  that,  upon  that  branch  of  the  case,  no 
injustice  has  been  done  either  party,  and  we  do  not  feel  called 
upon  to  interfere. 

Of  the  error  assigned  in  not  setting  aside  the  verdict  and 
granting  a  new  trial,  it  is  sufficient  to  say  that,  from  the  evi- 
dence and  the  facts  to  which  we  have  referred,  no  error  in  that 
regard  was  committed  by  the  trial  court.  Here  was  a  sharp 
conflict  of  evidence,  which  was  the  peculiar  province  of  the 
jury  to  reconcile,  if  possible,  and  from  which  to  determine  the 
facts  in  their  own  minds  as  to  the  right  of  this  contention  and 
the  consequent  merits  of  this  controversy.  And  even  though 
the  trial  court  or  this  court  might  have  been  better  satisfied 
with  a  different  verdict,  still,  neither  that  court  nor  this  would 
be  authorized  to  interfere,  if  the  evidence  heard  on  the  part 
of  the  appellee,  standing  alone,  would  justify  the  verdict. 

If  the  jury  were  justified  from  the  evidence  in  rendering  the 
verdict,  as  we  think  they  were,  it  follows  that  appellant  is  not 
entitled  to  any  damages  in  this  case,  and  hence,  whether  he 
suffered  damages  to  his  person,  became  a  wholly  immaterial 
question,  and  the  instruction  in  that  regard  could  not  have 
been  material  to  the  issue  of  this  case. 

But  it  is  said  the  court  below  erred  in  not  granting  a  new 
trial  for  newly  discovered  evidence.  The  motion  for  a  new 
trial,  based  upon  the  affidavits  presented  in  this  record,  we 
think  was  properly  denied.  When  examined  in  connection 
with  the  evidence  in  this  record,  such  newly  discovered  testi- 
mony would  only  have  been  impeaching  and  in  no  manner 
conclusive  in  its  character,  it  is  apparent.  The  rule  is  too  well 
settled  to  require  authoritative  citations,  that  a  new  trial  will 
not  be  granted  when  the  newly  discovered  evidence  is  of  that 
character.  We  have  carefully  examined  the  record  in  this  case 
and  fail  to  find  therein  any  material  error  to  justify  our  inter- 
ference with  the  judgment  of  the  court  below,  and  that  judg- 
ment is  affirmed. 

Judgment  affirmed. 
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Harmena  F.  Wessels 

v. 
Jelderk  Wessels. 

Divorce — Custody  of  Children — Alimony — Cruelty — Condonation, 

1.  A  violent  temper  in  a  wife  and  the  habitual  use  by  her  of  opprobrious 
epithets  toward  her  husband,  will  not  justify  personal  violence  on  his  part. 

2.  Condonation  is  forgiveness  for  the  past  upon  condition  that  the  wrongs 
shall  not  be  repeated;  it  is  dependent  upon  future  good  conduct,  and  must 
be  free  and  voluntary. 

3.  In  the  case  presented,  the  proof  supports  the  allegations  of  the  bill  and 
the  court  erred  in  not  granting  a  divorce  to  the  complainant. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  William  Brown,  Judge,  presiding. 

Messrs.  H.  C.  Burchard  and  P.  J.  Geib,  for  appellant 

Mr.  Henry  C.  Hyde,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  bill  filed  by  Ilarmena  F.  Wes- 
sels, appellant,  against  her  husband,  Jelderk  Wessels,  appellee, 
asking  for  a  divorce  on,  the  ground  of  extreme  and  repeated 
cruelty,  and  also  asking  for  alimony  and  the  custody  of  her 
infant  children.  * 

The  answer  denies  some  of  the  specific  acts  of  cruelty  and 
admfts  others,  and  alleges  great  provocation  as  an  excuse 
therefor. 

He  charges  his  wife  with  having  been  an  habitual  drunkard 
before  and  ever  since  they  were  married,  but  says  he  did 
not  know  she  was  addicted  to  the  use  of  liquor  before 
they  were  married,  and  charges  that  she  has  an  ungovernable 
and  violent  temper,  and  that  in  her  fits  of  passion  and  anger 
she  rails  at  him  and  calls  him  vile  names  and  accuses  him  of 
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vile  practices,  and  that  occasionally,  smarting  under  these  accu- 
sations, he  has  used  some  violence,  but  alleges  that  he  immedi- 
ately repented  and  sometimes  asked  his  wife's  pardon,  which 
was  given. 

The  case  was  heard  on  bill,  answer  and  replication  and  the 
proofs  taken  at  the  January  terra,  1888,  and  a  decree  was 
entered  dismissing  complainant's  bill.  From  that  decree  ap- 
pellant has  taken  an  appeal  and  brings  the  record  here  for 
review. 

The  parties  were  married  in  1878;  they  lived  aud  were  raised 
together  in  the  6ame  neighborhood  and  evidently  were  well 
acquainted  with  each  other  long  before  they  were  married. 
Whatever  of  love  or  affection  or  even  of  respect  may  have 
existed  between  them  before  and  at  their  marriage,  it  is  very 
evident  that  all  traces  of  any  such  feelings  soon  vanished  after 
their  marriage,  never  to  return.  Their  mutual  vows  at  the 
marriage  altar  have  been  utterly  forgotten  and  ignored.  In 
their  home  there  has  been  no  mutual  sympathy,  no  love,  nor 
even  a  decent  respect  for  the  rights  of  each  other;  the  turbu- 
lence and  violence  which  began  soon  after  their  marriage,  has 
grown  until  it  is  impossible  for  them  to  live  longer  together. 
They  were  both  of  German  parentage;  he  of  low  Dutch,  she 
of  high  Dutch. 

The  proof  discloses  numerous  acts  of  personal  violence  in- 
flicted by  the  defendant  upon  his  wife,  of  greater  or  less 
severity.  The  first  account  of  their  trouble  occurred  within 
three  months  after  their  marriage.  The  defendant  then  first 
grossly  insulted  his  wife,  and  then,  because  she  resented  it,  he 
violently  threw  or  pushed  her  out  of  doors.  She  had  been 
ironing  him  a  white  shirt  and  had  not  succeeded  in  ironing  it 
as  nicely  as  he  desired,  and  he  upbraided  her  in  an  angry  and 
insulting  manner,  and  said  he  did  not  know  he  had  married  a 
wife  that  did  not  know  how  to  iron  a  white  shirt,  and  there- 
upon he  threw  the  shirt  in  a  rag-bag. 

Again,  in  1880,  a  controversy  grew  up  in  the  home  about 
the  relation  of  defendant's  sister  and  his  hired  man,  and  com- 
plainant made  an  insinuation  touching  the  propriety  of  his 
sister's  conduct  toward  the  hired  man,  when  defendant  became 
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enraged,  and  slapped  his  wife  in  the  face,  and  then  chased  her 
in  the  room  and  struck  her  in  the  face  with  his  fist. 

Again  in  December  of  the  same  year  they  had  a  quarrel, 
and  defendant  told  his  wife  to  keep  still,,  which  she  declined 
to  do,  and  he  then  put  both  hands  around  her  neck  and  choked 
her. 

In  1871  they  got  into  a  controversy  about  chopping  up  some 
beef  out  in  the  yard ;  defendant  wanted  to  go  to  Freeport  and 
his  wife  wanted  him  to  stay  and  chop  the  beef.  He  ordered 
her  into  the  house  and  threatened  her  with  the  axe,  and  she  fail- 
ing to  go,  he  chased  her  into  the  house  with  the  u  praised  axe. 
She  called  the  school  teacher  to  defend  her,  and  thereupon  he 
desisted  from  further  pursuit. 

In  18S2,  in  December,  he  hitched  up  his  team  to  go  to  mill 
and  his  wife  desired  to  go  with  him  as  far  as  her  sister's.  She 
got  on  the  load  and  said  she  would  go.  He  said  she  should 
not,  but  assigned  no  reason  why  she  could  not  ride  with  him; 
6he  became  angrv  at  his  refusal  to  allow  so  reasonable  a  re- 
quest  and  got  down  off  the  load  and  pulled  out  the  whiffletree 
pins,  and  threw  them  away  in  the  snow.  Thereupon  defend- 
ant seized  his  wife  by  the  hair  of  the  head  and  pulled  her 
down  on  the  ground  and  dragged  her  two  rods  through  the 
snow,  and  then  whipped  her  with  a  rawhide  horse-whip  around 
her  body  a  half  dozen  times,  as  the  witness  who  saw  it  said, 
"like  I  do  around  the  horses,"  until  "she  hollared,  John,  help 
mo."  She  then  ran  away  and  he  ran  after  her.  She  says, 
"Tie  struck  me  just  like  an  old  horse — it  left  red  stripes  across 
mv  back." 

In  18^4  another  ro\y  came  up  about  some  painting  he  did 
on  the  house,  which  her  father  was  to  pay  for;  in  an  angry 
mood  he  was  scratching  the  door  with  his  feet,  and  his  wife 
objected;  he  then  said  if  "the  old  devil,"  meaning  his  wife's 
mother,  did  not  give  him  some  money  for  the  painting  he 
would  cut  the  door,  and  did  cut  it.  The  wife  became  angered 
and  called  him  a  "self -abuser,"  whereupon  he  struck  her  over 
the  head  with  a  piece  of  pine  board,  nearly  felling  her  to  the 
floor,  cutting  her  through  the  scalp  and  making  a  bleeding 
wound. 
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Again  on  a  subsequent  occasion,  about  two  months  before 
hef  child  was  born,  in  the  winter  time,  on  the  occasion  of 
some  one  of  their  many  quarrels,  he  pushed  his  wife  out  of 
doors  and  locked  the  doors  against  her. 

In  addition  to  these  acts  of  personal  violence,  he,  on  many 
occasions,  accused  her  of  a  want  of  chastity,  charged  her  with 
being  an  u  old  whore  "  and  charged  her  with  doing  "something 
mean"  with  a  little  jew  peddler  and  with  a  doctor.  Told  her 
one  of  her  children  was  the  child  of  Henry  Greenwold.  and 
charged  her  with  going  to  see  Henry  Greenwold  every  time 
she  went  to  town,  and  with  "doing  something  mean"  with 
him.  On  the  occasion  of  the  birth  of  two  of  her  children  he 
intimates  that  they  are  not  his  children  and  says  he  will  not 
get  her  a  doctor.  On  one  occasion  when  they  had  been  butch- 
ering, he  became  angry  at  some  of  her  abusive  language  and 
went  and  got  a  new  dress  pattern  she  had  bought  of  the  jew 
poddler  and  put  it  in  a  tub  of  pigs'  entrails.  The  foregoing 
recitals  of  his  conduct  toward  his  wife,  running  through  the 
entire  period  of  their  married  life,  shows  a  systematic  course 
of  brutality  and  cruelty,  both  of  act  and  word,  rarely  equaled, 
and  yet  we  have  recited  but  small  part  of  it.  The  defendant 
seeks  not  to  avoid  the  force  and  effect  of  this  personal  violence 
by  denial  of  its  truth  (for  the  most  of  it  he  admits  and  other 
parts  of  it  he  ^ays  he  can  not  remember),  but  rather  by  justi- 
fying himself  and  by  condonation,     now  docs  he  do  it? 

The  answer  charges  the  complainant  with  drunkenness  in  the 
first  place.  The  evidence  shows  that  the  complainant  occasion- 
ally drank  intoxicating  liquors,  and  that  on  several  occasions 
she  was  sensibly  under  their  influence;  but  we  do  not  think  the 
evidence  establishes  the  fact  that  she  was  a  drunkard  or  in  the 
habit  of  getting  intoxicated  within  the  legal  meaning  of  that 
word.  She  admits  drinking  whisky,  but  says  it  was  at  the 
time  of  her  confinement,  when  she  needed  it,  and  at  times  of 
holiday  and  festival  occasions  with  her  family  and  her  people, 
when  most  German  people  followed  the  custom,  and  that  it 
was  with  the  knowledge  and  consent  of  her  husband.  The 
defendant  himself  swears  that  he  kept  liquor  in  the  house, 
and  that  he  also  drank  wine,  beer  and  whisky. 
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The  most  serious  cliarge  made  in  answer  and  supported  by 
the  proof  was  her  violent  temper,  and  vulgar  and  abusive  lan- 
guage toward  the  defendant.  The  proof  abundantly  supports 
this  charge  against  the  appellant  and  shows  her  to  have 
been  utterly  wanting  in  womanly  qualities  of  refinement  and 
modesty.  The  language  she  used  toward  her  husband  in  the 
presence  of  the  family,  and  of  strangers,  was  too  coarse  and 
vulgar  for  repetition  here;  but  everything  we  have  said  in 
relation  to  her  manners  and  language  as  applied  to  her  hus- 
band will  apply  to  the  fullest  extent  to  his  language  and  man- 
ners toward  her.  Both  of  them  seem  to  have  been  utterly 
shameless  and  regardless  of  all  the  amenities  and  decencies  of 
life  in  their  intercourse  with  each  other.  To  recite  these  long 
lists  of  quarrels  and  show  their  origin  and  ending  would  serve 
no  useful  purpose  and  we  shall  not  attempt  it  further  than  to 
say  that  the  defendant  was  the  first  aggressor  in  the  contro- 
versy over  the  shirt,  and  if,  before  then,  there  had  been  any 
bonds  of  affection  between  them,  lie  broke  the  slender  tie  by 
wantonly  wounding  the  fuelingsof  his  young  wife,  and  then 
following  it  up  with  personal  violence  from  that  time  to  the 
end. 

But  even  if  the  defendant  himself  had  not  been  as  guilty  as 
his  wife  in  provoking  quarrels,  and  in  the  use  of  coarse  and 
vulgar  language  to  her,  and  had  himself  been  free  from  fault 
in  that  respect,  we  must  still  hold  that  her  violent  temper  and 
opprobrioue  epithets,  however  insulting  and  scandalous  they 
may  have  been,  gave  him  no  license  to  correct  her  by  per- 
sonal and  physical  violence.  1  Bishop,  Mar.  and  Div.,  Sec. 
765,  note  2;  Dillon  v.  Dillon,  32  La.  Ann.  643;  Gordon  v. 
Gordon,  4S  Pa.  St.  226;  Marsh  v.  Marsh,  64  Iowa,  667;  Boeck 
v.  Boeck,  16  Neb.  196;  Eidenmiller  v.  Eidenmillcr,  37  Cal. 
3G4;  Hawkins  v.  Hawkins,  65  Md.  104. 

It  has  uniformly  been  held  in  this  State  that  no  language, 
however  opprobrious  or  insulting,  will  ever  justify,  even 
strangers,  beating  each  other,  and  certainly  the  rule  ought  not 
to  be  relaxed  #as  between  husband  and  wife.  To  allow  the 
husband  to  beat  his  wife  into  submission,  or  to  correct  her 
delinquencies,  would  be  a  return  to  the  barbarisms  of  the  old 

Tot.  XXVIII  17 
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common  law  and  make  the  wife  the  mere  vassal  or  slave  of 
the  husband. 

Lastly  the  defendant  pleads  condonation.  At  the  time  of 
the  birth  of  the  last  child,  complainant  swears  that  when  she 
was  suffering  intense  pain  and  was  very  sick,  scarcely  know- 
ing what  she  did  or  said,  her  husband  asked  her  to  forgive 
him  all  the  wrongs  he  had  done  her,  and  they  would  afterward 
liv^e  as  they  ought  to,  and  that  then  'she  told  him  she  would 
forgive  him.  She  swears  that  it  was  just  before  the  birth  of 
their  last  child,  and  when  she  was  suffering  the  pains  of  child- 
birth, and  when  he  thought  she  was  going  to  die,  he  asked 
her  to  forgive  him,  and  that  she  did  so.  If,  under  the  cir- 
cumstances upon  which  this  forgiveness  was  obtained,  it  could, 
be  regarded  as  the  free  and  voluntary  act  of  the  complainant, 
and  be  a  condonation  of  the  many  wrongs  done  complainant, 
then  the  law  imposed  upon  him  the  duty  of  treating  his  wife 
thereafter  with  conjugal  kindness  and  affection.  Condonation 
is  forgiveness  for  the  past  upon  the  condition  that  the  wrongs 
shall  not  be  repeated,  and  is  dependent  upon  future  good  con- 
duct, and  it  must  be  free  and  voluntary.  Sharp  v.  Sharp,  116 
111.  509;  Farnham  v.  Farnham,  73  111.  497. 

The  proof  shows  that  immediately  after  this  forgiveness  he 
again  commenced  to  treat  her,  if  not  with  actual  cruelty,  yet 
with  cold  indifference  and  neglect,  using  many  hard  and  cruel 
expressions  to  her  in  her  sickness,  when  he  spoke  at  all.  She 
swears  that  he  hardly  spoke  to  her  for  two  months,  and 
on  one  occasion,  at  least,  kicked  her  from  his  bed — when  she 
went  to  plead  with  him  to  be  kind  to  her,  at  least  for  the  sake 
of  the  children.  She  swears  lie  was  cold  and  indifferent  to 
her,  and  that  he  told  her  u  he  was  cold  to  her  as  a  stone,"  and 
he  himself  admits  that  lie  made  use  of  this  expression,  and 
makes  no  c^iim  on  the  witness  stand  that  he  treated  her  with 
kindness  and  affection  after  she  had  forgiven  iiim.  The  proof 
also  shows  that  since  that  time  she  has  patiently  forborne  to 
renew  her  former  offenses,  and  has  kept  her  promise  to  treat 
him  kindly. 

We  think  that  whatever  of  condonation  there  may  have 
been  between  the  parties,  it  was  soon  forfeited  by  the  defend- 
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ant^s  subsequent  bad  conduct  toward  his  wife,  and  he  thereby 
renewed  his  former  acts  of  cruelty.  Wo  think  the  proof 
supports  the  allegations  of  the  bill,  and  that  the  court  erred 
in  dismissing  the  bill. 

The  cause  will  be  remanded  with  directions  to  the  court  to 
set  aside  the  order  dismissing  the  bill  and  to  grant  the  divorce 
at  the  costs  of  the  defendant,  and  to  make  such  order  con- 
cerning the  alimony  and  allowances  and  the  custody  of  the 
children  as  the  court  shall  deem  right  and  just. 

Iteversed  and  remanded. 


Altja  It.  Heeren 

v. 

William  Kitson  et  al. 

Fraudulent  Conveyance* — BUI  to  Set  Aside — Father  and  Son — Wages 
— Express  Contract — Preference  between  Creditors — Amendment— Sec. 
67,  Chap.  22,  R.  S. — Sworn  Answers. 

i 

1.  Upon  a  bill  to  set  aside  an  alleged  fraudulent  deed  and  a  mortgage 
executed  from  a  father  to  his  son,  it  is  held:  That  the  father,  being  law- 
fully indebted  to  his  son,  might  pay  him  in  preference  to  other  creditors; 
and  that,  while  the  testimony  creates  strong  suspicion  against  the  good 
faith  of  the  transaction,  it  does  not  overcome  the  sworn  answers. 

2.  In  this  State  bills,  answers  and  replications  may  be  amended,  at  any 
stage  oc  the  proceeding*,  on  such  terms  as  the  court  may  impose. 

3.  Where  the  bill  of  complaint  against  two  defendants  calls  for  answers 
under  oath,  each  answer  mu«t  be  overcome  by  at  least  two  witnesses,  or 
what  is  equivalent  to  the  testimony  of  two  witnesses. 

[Opinion  filed  December  8, 1888.] 

Appeal  from  the  County  Court  of  Rock  Island  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding, 

Messrs.  Johnston  &  Johnston,  for  appellant 
Fraud  is  rarely  perpetrated  openly  and  in  broad  daylight- 
The  proof  is  very  seldom  perfect  and  direct,  but  is  dependent 
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upon  very  many  little  circumstances  and  conclusions  to  bs 
drawn  from  the  general  aspect  of  the  case.  A  resort  to  pre- 
sumptive evidence  becomes  absolutely  necessary  to  protect  the 
rights  of  honest  men  from  this  as  from  other  invasions. 
A^ain,  it  is  said  that  direct  evidence  of  witnesses  speaking  of 
their  own  knowledge  of  fraudulent  intent,  is  not  required.  It 
is  sufficient  to  prove  facts  and  circumstances  strong  enough  to 
justify  a  jury  in  finding  such  an  intent.  And,  again,  nor  is 
clear  and  indisputable  evidence  required  to  establish  fraud. 
Newman  v.  Cordell,  43  Barb.  (N.  Y.)  448  and  461;  Kaine  v. 
Weigley,  22  Pa.  St.  183;  Babcock  v.  Eckler,  24  K  Y.  632; 
Gill  v.  Crosby,  63  111.  190;  Bowden  v.  Bowden,  75  111.  143; 
Carter  v.  Gunnels,  67  111.  270. 

In  Wait  on  Fraudulent  Convevances  and  Creditor's  Bills, 
section  241,  page  332,  the  author  gathers  a  few  of  the  indicia 
or  badges  of  fraud,  of  which  we  believe  the  following  to  be 
present  in  this  case : 

First.  The  absence  of  memoranda  or  of  any  record  of  the 
consideration.     Hubbard  v.  Allen,  59  Ala*  300. 

Second.  No  agreement  as  to  the  exact  terms  of  settlement. 
Lawson  v.  Funk,  108  111.  502. 

Third.  A  false  admission  of  the  receipt  of  the  considera- 
tion.    Baltimore  &  Ohio  R.  R.  Co.  v.  Hoge,  34  Pa.  St.  214. 

Fourth.     Unusual  clauses  in  the  instrument.     In  this  case 
the  reservation  of  the  right  of  homestead  was  made  simply ' 
and  solely  to  harass,  hinder  and  delay  the  complainant.     Pil- 
ling v.  Otis,  13  Wis.  496. 

Fifth.  A  sale  not  conducted  in  the  usual  and  ordinary 
course  of  business.  State  ex  rel.  Pierce  v.  Merritt,  70  Mo. 
283. 

Sixth.  Conduct  of  the  parties  which  is  exceptional  and 
peculiar.  The  only  cases  ever  heard  of  where  parties  have 
conducted  themselves  as  these  parties  are  shown  to  have  done, 
claiming  what  these  parties  claim,  are  those  cases  similar  to 
this  where  such  a  claim  as  this  is  invented,  and  set  up  as  a 
consideration  for  a  deed  made  to  hinder,  delay  and  defraud 
creditors.  And  in  every  similar  case  the  court  has  placed  such 
a  construction  upon  it.     Ilaney  etal.  v.  Nugent  et  al.,  13  Wis. 
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290;  Gardinier  v.  Otis  et  al.,  13  Wis.  460;  Brinks  v.  Heise,  84 
Pa.  St.  253;  Lawson  v.  Funk,  108  111.  502;  Marshall  v.  Green, 
Ex'r,  24  Ark.  419;  Glenn  v.  Glenn,  17  Iowa,  498. 

Seventh.  Absence  of  authentic  evidence  of  indebtedness 
considerable  in  amount.  There  was  here  no  such  evidence. 
Newman  v.  Cordell,  43  Barb.  (N.  Y.)  461;  Embury  v.  Klemm, 
20  X.  J.  523;  Brinks  v.  Heise,  84  Pa.  St.  253. 

Eighth.  Contradictory  and  irreconcilable  accounts  of  the 
transaction  given  by  vendor  and  vendee.  Ilaney  v.  Nugent, 
13  Wis.  290;  Marshall  v.  Green,  24  Ark.  419. 

Ninth.  Absence  of  means  in  the  vendee.  Stevens  v.  Dill- 
man,  8Q  111.  233;  Embury  v.  Klemm,  3.0  N.  J.  Eq.  523. 

Tenth.  Absence  of  the  evidence  supposed  to  be  within 
reach  of  the  party  charged  with  the  fraudulent  act.  Hender- 
son v.  Henderson,  55  Mo.  559. 

jfflevent/i.    Neglect  to  testify. 

In  this  case,  William  Kitson,  one  of  the  defendants,  although 
present  at  the  hearing,  and  although  his  evidence  might  have 
served  to  explain  and  make  clear  many  of  the  inconsistencies 
in  their  defense,  neglects  to  testify;  and  the  language  of  the 
court  in  Bowdcn  v.  Johnson,  107  U.  S.  262,  seems  to  apply 
with  great  force.  "  The  omission  of  Johnson  to  testify  as  a 
witness  for  himself,  in  reply  to  the  evidence  against  him,  is  of 
great  weight."  Henderson  v.  Henderson,  55  Mo.  559;  Bump 
on  Fraud.  Con.,  page  95;  Goshorn's  Ex'r  v.  Snodgrass  et  al.,  17 
W.  Va.  770;  Glenn  v.  Glenn  et  al.,  17  Iowa.  498. 

Twelfth.  Relationship  of  the  parties  wh'en  the  transfer 
covers  the  debtor's  entire  estate  and  other  badges  accom- 
pany it. 

It  is  true  that  the  mere  fact  of  relationship  will  not  of 
itself  defeat  a  conveyance  otherwise  made  in  good  faith,  but 
where  a  transaction  is  so  surrounded  and  marked  with  suspi- 
cions circumstances  and  badges  of  fraud  as  this  one  is,  then 
the  close  relationship  of  the  parties  and  the  mutual  depend- 
ency and  desire  to  favor  and  protect  each  other,  which  must 
exist  of  very  necessity,  becomes  the  strongest  badge  of  all. 
And  the  authorities  are  substantially  in  accord  as  to  this  fact 
Keiger  v.  Davis,  67  N.  C.  189;  Embury  v.  Klemm,  30   N.  J. 
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Eq.  523;  Demarest  v.  Terhunc,  18  N.  J.  Eq.  49;  Haney  v. 
Nugent  et  al.,  13  Wis.  290;  Lawson  et  al.  v.  Funk  et  al.,  118 
111.  502;  Glenn  v.  Glenn,  17  Iowa,  498. 

Messrs.  Sweeney  &  Walker,  for  appellee. 

It  is  asserted  on  behalf  of  the  appellant,  that  it  is  not  nec- 
essary that  there  be  u  clear  and  indisputable  evidence  to  estab- 
lish fraud."  This,  however,  is  Dot,  we  think,  an  accurate 
statement  of  the  law.  It  is  trr.e  that  the  evidence  need  not 
be  indisputable  in  the  6ense  that  it  must  be  irresistible,  yet  it 
must  be  very  clear  and  satisfactory,  and  sufficient  to  produce  a 
conviction.  Bump  on  Fraudulent  Conveyances,  608;  Schroe- 
der  v.  Walsh,  120  111.  403-409. 

The  cases  cited  by  counsel,  from  this  State,  only  go  to  this 
extent.  Mr.  Bump,  in  his  work  on  Fraudulent  Conveyances, 
z  on  page  603,  says:  "While  the  law  abhors  fraud,  it  is  unwill- 
ing to  impute  it  on  slight  or  trivial  evidence,  and  thereby 
cast  an  unjust  reproach  upon  the  character  of  the  parties.  44 
111.  218.  Such  an  imputation  is  grave  in  its  character,  and  it 
can  only  be  sustained  on  satisfactory  proof."  And,  after  dis- 
cussing the  questions  further,  says  the  test  is  "  its  sufficiency 
to  satisfy  the  mind  and  conscience,  and  produce  a  satisfactory 
conviction  or  belief.  67  111.  270.  The  proof,  however,  must 
be  satisfactory.  It  must  be  so  strong  and  cogent  as  to  satisfy 
a  man  of  sound  judgment  of  the  truth  of  the  allegation.  It 
need  not  possess  such  a  degree  of  force  as  to  be  irresistible, 
but  there  must  be  evidence  of  tangible  facts,  from  which  a 
legitimate  inference  of  a  fraudulent  intenj  may  be  drawn. 
*  *  *  As  an  allegation  of  fraud  is  against  the  presumption 
of  honesty,  it  requires  stronger  proof  than  if  no  presumption 
existed." 

In  the  case  of  Schroeder  v.  Walsh,  wtpra,  our  Supreme 
Court  quotes  this  language,  and  on  page  409  say :  u  This 
court  has  frequently  held  that  the  evidence  must  be  clear  and 
satisfactory  to  establish  fraud." 

Counsel  do  not  pretend  to  claim  that  such  a  contract  is  void. 
They  admit  it  to  be  valid  if  made,  but  claim  the  relationship, 
etc.,  stamp  it  as  a  fraud.     On  the  contrary,  we  insist  that  the 
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fact  of  relationship  does  not,  under  the  proof  here,  have  any 
bearing  upon  the  contract.  Nelson  v.  Smith,  28  111.  495; 
Schroeder  v.  Walsh,  120  111.  411. 

Our  Supreme  Court,  in  the  case  of  Freeman  v.  Freeman,  65 
111.  106,  went  much  further  than  in  the  present  case  and  allowed 
a  son  to  recover  for  work  done  for  his  father  for  several  years 
after  he  became  of  age,  under  an  implied  contract 

The  case  of  Ginders  v.  Ginders,  21  111.  App.  522,  decided  by 
this  court,  sustains  the  contract  in  question  here.  In  the  case 
of  Hayden  v.  Henderson,  21  111.  App.  299,  the  court  likewise 
sustained  a  recovery  upon  an  implied  contract. 

The  law  always  presumes  persons  are  honest,  and  when  the 
circumstances  proven  can  exist  consistently  with  an  honest 
intent,  then  the  transaction  must  be  upheld.  Mey  v.  Gulli- 
man,  Adm'x,  105  III  285;  Schroeder  v.  Walsh,  120  111.  410; 
Cornell  v.  Gibson  (Ind.),  16  X.  E.  Rep.  131;  Jackson  v. 
Badger  (N.  Y.),  16  N.  E.  Kep.  208. 

C.  B.  Smith,  J.  This  was  a  bill  filed  by  Altja  R  Heeren 
against  William  and  John  F.  Kitson  and  S.  B.  Stoddard  for 
the  purpose  of  setting  aside  an  alleged  fraudulent  deed  made 
by  William  Kitson  and  his  wife  to  their  son,  John  F.  Kitson, 
and  also  to  6et  aside  a  mortgage  by  the  Kitsona  to  Stoddard 
on  the  same  date  of  the  deed  and  which  was  also  alleged  to  be 
fraudulent. 

On  February  12,  1886,  complainant  recovered  a  judgment 
against  William  Kitson  and  one  C.  M.  Moody  for  $980  and 
costs  in  the  Circuit  Court  of  Rock  Island  county.  An  exe- 
cution was  duly  issued  on  this  judgment  and  placed  in  the 
hands  of  the  sheriff,  but  nothing  was  made,  and  nothing  found 
in  the  hands  of  the  judgment  debtors  out  of  which  to  make 
the  judgment  or  any  part  of  it.  The  insolvency  of  Moody  is 
admitted. 

The  bill  alleges  that  prior  to  the  rendition  of  the  said  judg- 
ment, William  Kitson  was  the  owner  in  fee  simple  of  the  south 
half  of  the  southeast  quarter  of  section  15  and  the  north- 
west quarter  of  northeast  quarter  of  section  22,  town  18  north, 
range  2  east,  in  Rock  Island  county,  and  it  further  alleges  that 


264  Appellate  Courts  of  Illinois. 

Vol.  28.]  Heeren  v.  Kitson. 

prior  to  the  rendition  of  the  judgment,  but  after  the  indebted- 
•  ness  on  which  judgment  was  rendered  had  accrued,  viz.,  on  the 
18th  day  of  February,  18S5,  the  said  William  Kit6on  made  a 
pretended  deed  in  fee  simple  for  said  premises  to  John  F.  Kit- 
son  for  the  expressed  consideration  of  $2,400,  and  that  in  said 
deed  William  Kitson  reserved  his  homestead  interest.  The  bill 
charges  that  this  deed  was  a  mere  sham  and  fraudulent,  and 
made  for  the  purpose  of  preventing  complainant  from  making 
her  judgment  but  of  the  land,  and  charges  that  there  was  in  fact 
no  consideration  for  such  conveyance  from  the  son  to  his  father, 
and  charges  that  John  F.  Kitson  was  a  man  of  no  pecuniary 
responsibility  and  possessed  of  little  or  no  property  other  than 
the  land  so  fraudulently  conveyed  to  him  by  his  father,  and 
charges  that  William  Kitson  has  no  property  in  his  name  out 
of  which  the  judgment  can  be  made;  that  payment  of  the 
execution  has  been  demanded  by  the  sheriff  and  refused  by 
William  Kitson  and  that  he  pretends  he  has  no  property. 

The  allegation  that  the  mortgage  was  fraudulent  was  aban- 
doned on  the  trial  by  the  complainant.  The  oath  of  defend- 
ants to  the  bill  was  not  waived,  and,  in  addition  to  a  general 
answer,  the  defendants  were  required  to  answer  the  following 
interrogatories,  viz.: 

1st.  Whether  the  sum  named  as  a  consideration  in  said 
deed,  dated  February  13,  1885,  was  actually  paid  by  said  John 
F.  Kitson  to  said  William  Kitson? 

2d.  If  any  part  of  said  sum  was  paid,  what  part,  in  what 
way,  in  what  amounts,  and  when  was  it  paid  ? 

3d.  How,  when  and  from  what  sources  the  said  John  F. 
Kitson  obtained  the  money  paid  on  said  deed,  if  any  was  paid  ? 

4th.  The  true  purpose  and  intent  of  said  deed  and  convey- 
ance of  said  real  estate  from  6aid  William  Kit6on  to  said  John 
F.  Kitson? 

5th.  IIow  much  money,  if  any,  was  actually  paid  by  the 
said  Simeon  B.  Stoddard  to  the  said  William  Kitson  for  the 
6aid  mortgage? 

6th.     The  true  purpose  and  intent  of  the  said  mortgage? 

The  bill  prayed  that  the  deed  and  mortgage  be  set  aside  as 
fraudulent. 
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The  defendants,  John  F.  and  William  Kitson,  deny  specific- 
ally every  fraudulent  allegation  in  the  bill,  and  allege  that  on 
the  13th  day  of  February,  18S5,  William  Kitson  was  indebted 
to  John  F.  Kitson  in  the  sum  of  $2,400  for  services  rendered 
before  that  time  at  his  request,  and  that  to  satisfy  that  debt, 
and  in  the  further  consideration  that  John  F.  Kitson  would 
pay  off  the  §500  mortgage  due  to  Stoddard  on  said  land,  the 
deed  was  made  to  said  John  F.  Kitson,  and  not  for  anv  other 
consideration  whatever,  and  that  said  deed  was  a  real,  actual 
and  bona  fide  conveyance  of  said  land,  and  was  not  made  by 
defendants  or  either  of  them  with  intent  to  defraud  complain- 
ant or  any  other  creditor  of  complainant.  The  answer  also 
states  that  John  F.  Kitson  in  fact  paid  said  mortgage  and 
released  it  from  the  land  and  gave  his  own  note  instead  there- 
of, and  to  secure  it  gave  another  mortgage  on  the  same  land 
signed  by  himself,  his  father  and  May  Kitson. 

In  addition  to  the  foregoing  answer  John  F.  and  William 
Kitson  each  for  himself  made  answer  to  the  interrogatories  a3 
follows : 

"As  to  said  first  interrogatory:  that  said  sum  named  ns 
the  consideration  in  said  deed,  dated  February  13,  A.  D.  1SS5, 
was  actually  paid  by  this  defendant,  John  F.  Kitson,  to  said 
Wm.  Kitson  in  services  and  labor  before  that  time  rendered 
by  the  said  John  F.  Kitson  for  the  said  William  Kitson  at  his 
request 

"  As  to  said  second  interrogatory :  that  all  of  said  sum  was 
paid  as  stated  in  our  answer  to  first  interrogatory,  in  the 
manner  and  at  the  time  therein  stated,  and  previous  to  the 
delivery  of  said  deed. 

"As  to  said  third  interrogatory :  that  the  said  John  F.  Kitson 
obtained  said  money  by  means  of  his  own  personal  efforts  and 
labor  performed,  laid  out  and  expended  by  him  as  laborer  and 
manager  of  the  farm  of  the  said  William  Kitson,  upon  and  in 
connection  with  the  land  in  said  bill  described. 

u  A6  to  the  fourth  interrogatory  :  that  the  true  purpose  and 
intent  of  said  deed  was  to  pay  a  bona  fide  debt  which  this 
defendant,  William  Kitson,  thus  owed  to  this  defendant,  John 
F.  Kitson,  and  was  not  given  for  any  other  or  different  purpose 
or  in  ten  L 
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"As  to  said  fifth  interrogatory :  that  the  said  defendant? 
Simeon  B.  Stoddard,  on  or  about  the  13th  day  of  February, 
1878,  paid  to  the  said  William  Kiteon  the  sum  of  $700  in  cat-lb 
as  the  sole  and  only  consideration  for  the  note  and  mortgage 
given  of  that  date,  which  was  duly  recorded  in  the  recorder's 
office  of  said  Rock  Island  county,  in  Book  27  of  Mortgages,  on 
page  127,  and  that  the  mortgage  referred  to  in  said  interroga- 
tories was  given  for  the  purpose  of  paying  or  discharging  $500, 
the  same  being  the  balance  due  on  said  first-mentioned  mort- 
gage; and  that  said  first  mortgage  was  never  paid  in  any  other 
or  different  manner,  except  $200  of  the  principal  thereof, 
which  was  paid  by  this  defendant,  William  Kitson,  on  Feb- 
ruary 15,  1882. 

"  As  to  the  said  sixth  interrogatory  :  that  the  true  intent  and 
purpose  of  said  mortgage  referred  to  in  said  interrogatory 
was  to  pay  and  discharge  said  balance  of  $500  remaining  due 
to  said  defendant,  Stoddard,  upon  said  first  mortgage  and  to 
procure  the  surrender  to  this  defendant,  William  Kitson,  of 
his  said  note  secured  by  said  first  mortgage  and  dated  February 
13,  1878,  and  to  procure  for  this  defendant,  John  F.  Kitson,  an 
extension  of  the  time  of  payment  of  said  $500,  a  part  of 
the  money  loaned  by  said  Simeon  B.  Stoddard  on  the  date  of 
the  said  first  mortgage,  which  this  defendant,  John  F.  Kitson, 
assumed  as  a  part  of  the  consideration  for  the  conveyance  of 
said  land  to  him  by  the  said  William  Kitson. 

"And  these  defendants,  further  answering,  say:  that  said 
complainant  is  not  entitled  to  the  appointment  of  a  receiver  as 
prayed  for  in  saiid  bill. 

"And  these  defendants,  further  answering,  deny  that  the 

complainant   is   entitled    to    the   relief,  or  any  part  thereof, 

in  the  said  bill  of  complaint  demanded,  and  pray  the  same 

advantage  of  this  answer  as  if  they  had  pleaded  or  demurred 

to  the  said  bill  of  complaint,  and  that  they  may  be  dismissed 

with  their  reasonable  costs  and  charges,  in  this  behalf  most 

wrongfully  sustained. 

"William  Kitson, 

"John  F.  Kitson." 
The  answer  and  the  answer  to   the   interrogatories   were 
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sworn  to.  Exceptions  were  filed  to  the  answer  and  sustained. 
Complainant  amended  her  bill,  and  defendants  were  required 
to  answer  the  amended  bill  and  also  to  amend  their  answer. 

The  amended  answer  of  the  Kitsons  set  up  that  John  F. 
Kitson  became  of  age  on  the  27th  of  February,  1875,  and 
that  the  father  was  sixty-three  years  of  age  at  that  time,  and 
in  feeble  health  and  unable  to  work  on  or  manage  his  farm; 
that  John  was  his  only  son,  and  that  he  then  proposed  to  go 
and  work  for  himself;  that  it  was  then  agreed  between  the 
father  and  son  that,  if  the  son  would  stay  at  home  and  work 
and  manage  the  farm,  he  should  be  paid  as  much  for  his  work 
as  any  other  man  would  give  him,  and  that  he  would  pay  him 
$20  per  month  for  his  work  from  the  time  he  became  of  age, 
and  that  thereupon  John  accepted  such  proposition  and  con- 
tinued so  to  work  for  his  father  and  manage  the  farm,  until 
the  13th  day  of  February,  1885,'tho  date  of  the  execution  and 
delivery  of  the  deed,  and  that  said  William  Kitson  never  paid 
his  son  any  portion  of  the  amount  ho  so  agreed  to  pay  him 
for  his  services,  except  enough  to  clothe  him  and  occasionally 
a  dollar  or  less,  at  infrequent  times,  for  his  spending  money* 
not  exceeding  $30  per  year,  and  that,  at  the  date  of  said  deed, 
there  was  then  actually  due  John  F.  Kitson  from  his  father 
under  the  terms  of  the  contract  the  sum  of  $2,400. 

Replications  were  filed  to  the  answer  and  the  cause  referred 
to  the  master,  who  took  the  evidence  and  reported  it  back- 
Upon  the  hearing  the  Circuit  Court  found  both  the  deed  from 
William  Kitson  to  John  F.  Kitson,  and  the  mortgage  from 
the  Kitsons  to  Stoddard  valid  instruments  and  free  from  fraud, 
and  dismissed  the  bill. 

We  have  carefully  studied  the  evidence  in  this  record  and 
can  not  say  that  the  court  erred  in  finding  as  it  did.  The  com- 
plainant saw  fit  to  call  for  answers  under  oath,  and  thus  gave 
the  defendants  the  advantage  of  two  sworn  answers  which 
must  each  be  overcome  by  at  least  two  witnesses,  or  what  is 
equivalent  to  the  testimony  of  two  witnesses. 

While  the  testimony  on  behalf  of  the  complainant  creates 
a  strong  suspicion  against  the  good  faith  of  the  transaction, 
we  think  it  fails  to  overcome  the  sworn  facts  set  up  in  the 
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answer  and  amended  answer.  The  evidence  discloses  a  pref- 
erence batween  two  creditors  by  William  Kitson,  rather  than 
a  fraudulent  conveyance  to  one  not  his  creditor.  From  the 
evidence  he  was  as  much  bound  legally  and  morally  to  pay 
his  son  for  his  ton  years'  unpaid  labor,  as  he  was  to  discharge 
the  debt  of  complainant,  and  he  evidently  and  in  good  faith 
regarded  his  obligation  to  pay  his  son  greater  than  his  obliga- 
tion to  pay  complainant's  judgment,  for  which  he  was  but  a 
security  on  the  uote.  While  he  was  as  much  legally  bound  to 
pay  the  one  as  the  other,  still  we  do  not  think,  under  the  evi- 
dence, that  because  he  chose  first  to  pay  his  son,  although  it 
took  all  he  had,  this  justifies  the  charge  that  in  doing  so  he  was 
guilty  of  a  fraud.  Nor  was  there  any  fraud  on  the  part  of 
the  son  in  attempting  to  secure  his  debt.  The  fact  that  his 
father  was  his  debtor  furnished  no  sufficient  reason  why  he 
should  not  insist  on  payment  even  to  the  exclusion  of  others, 
if  there  was  no  more  than  enough  to  pay  him.  There  is  no 
doubt  that  John  F.  Kitson  did  remain  at  home  substantially 
all  the  time  after  he  became  of  age  and  worked  on  his  father'^ 
farm  and  managed  it  for  him  for  about  ten  years. 

This  time  belonged  to  him  and  he  was  as  much  entitled  to 
be  paid  for  it  as  the  complainant  was  to  have  her  judgment 
paid.  Both  father  and  son  swear  that  this  service  was  ren- 
dered under  the  terms  of  an  express  contract  and  that  the  serv- 
ice was  rendered  in  pursuance  of  it,  and  that  it  has  not  been 
paid  for.  There  was,  therefore,  a  valuab'e  consideration  for 
the  deed,  and  large  enough  to  support  it,  in  the  absence  of 
proof  to  show  that  the  land  was  worth  more  than  the  $2,400, 
with  the  mortgage  and  homestead  incumbrance  added. 

Appellant  complains  that  the  court  erred  in  permitting 
appellees  to  amend  their  answer  and  cited  decisions  of  other 
States  and  the  general  chancery  practice  of  courts  of  equity. 
This  objection  can  have  no  force  in  this  State  under  our 
statute.  Sec.  37,  Chap.  22,  Chancery  Practice  Act,  expressly 
confers  on  courts  the  power  to  allow  amendments  to  bills, 
answers  and  replications  at  any  stage  of  the  proceedings,  on 
such  terms  as  the  court  may  deem  right. 

But,  aside   from  this  statute,  the  complainant  asked  and 
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obtained  leave  to  amend  her  bill,  and  took  a  rule  on  defend- 
ants to  answer-  the  amended  bill.  She  can  not  now  complain 
that  this  answer  does  not  suit  her,  if  it  be  in  response  to  her 
amended  bill.  In  this  record  wo  find  no  error  and  the  decree 
is  affirmed. 

Decree  affirmed. 


Julia  Graham 

v. 
John  Eiszner. 
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Negotiable  Instruments — Note* — Name  of  Maker — Failure  ofConsidrra- 
ion — Soles — Express  or  Implied  Warranty — Whisky  Barrels — Leakage 
—  Written  Contract — Parol  Evidence — Instructions — Pleadings — Varxauce 
— Practice. 


1.  The  appellant  can  not  complain  of  an  error  committed  by  the  court 
in  settling  the  pleadings  when  no  harm  has  resulted  to  him  therefrom. 

2.  A  person  may  adopt  any  nam*1,  style,  or  signature  over  which  he  may 
transact  business,  issue  negotiable  paper  and  execute  contracts,  wholly 
different  from  his  own  name,  and  he  may  sue  and  be  sued  by  such  name, 
style,  or  signature. 

3.  Parol  contemporaneous  understandings  can  not  be  allowed  to  vary  an 
unambiguous  written  contract. 

4.  Letters  written  by  a  party  to  a  suit  are  inadmissible  in  his  own  be- 
half, the  same  being  no  part  of  a  mutual  correspondence. 

5.  A  former  contract  in  writing  is  inadmissible  in  evidence  in  a  suit 
between  the  parties  thereto  upon  one  of  hrter  date  and  different  tenor. 

6.  The  law  will  not  hold  another  liable  for  the  loss  of  property  where 
the  owner  has  stood  by  and  seen  it  go  to  waste,  when  by  reasonable  exertion 
and  expense  he  might  have  saved  it. 

7.  One  can  not  complain  of  instructions,  which,  though  open  to  formal 
objections,  contain  no  error  of  substance. 

8.  It  is  proper  to  refuse  an  instruction  which  has  no  basis  in  the 

evidence. 

9.  Instructions  should  lay  down  the  law  in  the  fewest  and  plainest  words, 
without  repetition,  and  in  a  consecutive,  orderly  manner.  This  court 
strongly  condemns  the  giving  of  an  excessive  number  of  instructions. 

10.  In  the  case  presented,  while  the  defendant  was  not  permitted  to  add 
an  express  warranty  to  her  written  contract  by  parol,  she  had  the  full  bene- 
fit of  an  implied  warranty  that  the  barrels  in  question  were  reasonably  fit 
for  the  purpose  for  which  she  purchased  them. 
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[Opinion  filed  December  8,  1888.] 

Appkal  from  Circuit  Court  of  Winnebago  County;  the 
Hon.  William  Brown,  Judge,  presiding. 

Messrs.  N.  C.  Warner  and  J.  C.  Garvkr,  for  appellant. 

Messrs.  L.  L.  Morrison  and  A.  H.  Frost,  for  appellee. 

A  person  may  adopt  and  use.  as  indicative  of  his  negotia- 
ble and  other  contracts,  a  business  name  or  style  entirely 
different  from  his  own  proper  name,  and  when  he,  by  him- 
self or  a  general  agent,  enters  into  a  negotiable  or  other  con- 
tract under  such  adopted  business  n.iine,  he  will  be  bound  by 
such  contract  as  effectually  as  though  it  had  been  entered  into 
and  executed  Tinder  his  own  proper  name  and  signature.  Vol. 
1,  Daniel  on  Negotiable  Instruments,  3d  edition,  Sees.  303, 
399  and  399a;  Vol.  1,  Randolph  on  Commercial  Paper,  Sec. 
141;  Melledge  v.  The  Boston  Iron  Company,  5  Cusli.  158; 
Medway  Cotton  Manufactory  v.  Adams,  10  Mass.  360;  Chand- 
ler v.  Coe,  54  X.  II.  561;  Devcndorf  v.  The  West  Va.  Oil 
and  Oil  Land  Company,  17  W.  Va.  172;  Bishop  on  Contracts, 
Ed.  1887,  Sec.  1059. 

A  parol  warranty  can  not  be  attached  to  a  written  contract, 
and  wdiere  a  written  contract  contains  no  warranty  it  can  not 
he  supplied  by  parol.  2  Benj.  on  Sales,  p.  821,  Sec  942,  and 
note  13;  Frost  v.  B!anchard,  97  Mass.  155;  Wenner  v.  Whip- 
ple, 53  Wis.  298,  304;  Meinain  v.  Field,  24  Wis.  640,  642; 
Shepherd  v.  Gilroy,  46  Iowa,  193;  1  Parsons  on  Cont,  589, 
590;  Ostrand  v.  Reed,  1  WenL  424;  Rued  v.  Wood,  9  Vt 
285;  Dean  v.  Mason,  4  Cunu.  432;  Randall  v.  Rhodes,  1 
Curtis,  90. 

C.  B.  Smith,  J.  This  is  an  action  in  assumpsit  to  recover 
the  amount  of  twel  ve  promissory  notes.  Appellee  was  a  cooper 
in  Chicago,  and  appellant  was  a  distiller  in  Rockford,  Illinois. 
Appellee  had  been  furnishing  whisky  barrels,  suitable  to  hold 
sour  mash  whisky,  to  appellant  for  the  years  1SS3  and  1S84, 
which  had  proven   satisfactory.     The   barrels  furnished  for 
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these  two  years  were  furnished,  it  is  claimed  by  appellant, 
under  a  written  contract  containing  an  express  wananty. 
Appellant  desired  more  barrels  to  hold  the  same  kind  of 
whisky  for  18S5-0.  The  distillery  was  known  in  a  general  way 
as  "Graham's  Distillery"  and  was  owned  and  operated  by 
Julia  Graham,  the  wife  of  Freeman  Graham,  under  the  name 
and  style  of  "Freeman  Graham,  Agent,"  and  the  distillery 
was  managed  and  run  by  Byron  Graham,  son  of  Julia  and 
Freeman  Graham.  The  reason  assigned  for  adopting  the 
peculiar  name  under  which  the  business  was  carried  on  was 
out  of  respect  for  Freeman  Graham,  who  was  then  quite  an 
old  and  feeble  man,  and  who  had  formerly  carried  on  the  busi- 
ness in  his  own  name  as  the  agent  of  his  wife,  Julia. 

On  the  24th  day  of  October,  1885.  Byron  Graham  went  to 
Chicago  and  called  on  appellee  at  his  place  of  business  for  the 
purpose  of  buying  barrels  for  the  ensuing  fall  and  winter. 
After  the  matter  had  been  talked  over,  appellee  wrote  out  a 
proposition,  stating  the  terms  and  times  and  manner  of  pay- 
ment upon  which  he  would  furnish  the  barrels,  and  handed  it 
to  Byron  Graham.  The  proposition  submitted  was  as  fol- 
lows: 

"  Chicago,  Oct.  24,  1SS5. 
"We  this  day  agree  to  make  Graham's  Distillery  at  Rock- 
ford,  Illinois,  all  the  barrels,  half  barrels  and  kegs  they  may 
use  this  season,  (and  they  expect  to  use  about  as  many  as  last 
year,)  prices  to  be  for  the  barrels  82.65  each,  half  barrels  $1.1)0 
each,  and  10  gal.  kegs  at  $1.15  each.  All  delivered  on  board 
cars  in  Chicago.  Terms  to  be  notes  for  equal  amounts  on 
each  invoice,  at  6  mo.,  9  mo.  and  12  mo.,  each  at  7  per  annum. 

"  John  Eiszner." 

"  The  above  proposition  accepted  by  us  this  day,  Oct.  24, 

1S85. 

"  Graham  Distillery, 

"  Per  Byron  Graham." 

Aftei  examining  it,  Byron  Graham  wrote  on  it  the  follow- 
ing acceptance:     "The   above  proposition  accepted  this  24th 

day  of  October,  1885. 

"  Graham's  Distillery, 

"Per  Byron  Graham." 
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The  barrels,  half  barrels  and  kegs  were  furnished  under  this 
proposition  and  delivered  to  the  distillery,  and  received  and 
used  for  the  purpose  for  which  they  were  made.     The  barrels 
were  all  delivered  between  the  date  of  the  contract  and  the 
first  of  April   following,  and  in  such  numbers  as   appellant 
desired.     The  notes  were  executed  at  the  time  of  their  date 
and   signed,  u  Freeman  Graham,    Agent,"  and  delivered    to 
appellee.     The  notes  were  not  paid,  and  on  suit  being  brought 
the  defendant  set  up  several  defenses ;  at  least  we  are  so  in- 
formed by  the  argument  of  appellant's  counsel ;  but  none  of 
the  pleadings  being  copied  into  the  abstract  we  are  unable  to 
determine  what  the  issues  were,  except  as  we  are  advised  by 
the  argument.     We  learn,  however,  from  this  source,  that  the 
execution  of  the  notes  was  denied  under  oath,  and  that  numer- 
ous pleas  purporting  to  be  pleas  of  failure  of  consideration 
were  interposed.     A  trial  was  had  resulting  in  a  verdict  for 
plaintiff  for  $1,604.23,  and  a  motion  for  new  trial  overruled 
and  judgment   on  the  verdict;  and  now  appellant  brings  the 
case  here  for  review.     Appellant  assigns  a  great  number  of 
errors  committed  against  her.     From  tlfe  imperfect  condition 
of  the   abstract   in  this   case,  we  might  be  well  justified  in 
affirming  this  judgment  for  want   of  any  way  of  discovering 
whether  any  errors  were  committed  or  not,  except  to  go  back 
to  the  original  transcript   and  there   read   651  ]  ages  of  the 
original  record,  which  we  can  not  undertake  to  do.     Counsel 
for  appellant  makes  long  and  bitter  complaint  of  error  com- 
mitted by  the  court  in  settling  the  pleadings  in  the  case,  and 
insist  that  the  mystification  which  gathered  around  court  and 
counsel  was  denser  than  the  famous  u  London  fogs,"  and  that 
the  confusion  of   declarations  and  amended  declarations  and 
pleas  and  amended  pleas  and    demurrers  to  them  all  was  so 
.^reat,  that  no  intelligent  issue  was  or  could  be  formed,  and 
that  no  rational  or  fair  trial  was  possible  in  this  luckless  bed- 
lem  and  jargon  of  special  pleading.     And  yet  counsel  have 
not  seen  fit   to  copy  a   single  count  of  the  declaration   or  a 
single  one  of  her  many  good  or  bad  pleas,  into  the  abstract,  so 
that  we  might  see,  if  it  were  possible  through  this  alleged  fog 
and  confusion,  whether  any  error  had  been  committed  against 
appellant  in  that  respect 
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We  have  looked  in  vain  in  this  abstract  for  a  copy  of  any 
of  the  notes  or  the  contract  of  October  24,  1SS5,  or  any  one  of 
the  letters  written  by  appellant  (with  one  exception),  which  he 
insists  should  have  been  admitted  in  evidence. 

But  notwithstanding  this  condition  of  the  abstract,  we  have 
given  the  case  a  careful  and  patient  hearing  upon  its  merits. 
It  sufficiently  appears  from  the  record  that  the  plaintiff  tinally 
met  the  views  of  the  court  with  a  good  declaration,  and  that  the 
defendant  at  last  got  the  general  issue  to  stick,  and  then  pro- 
ceeded to  the  trial.  The  court  permitted  everything  to  go  to 
the  jury  on  the  trial,  under  the  general  issue,  which  could  , 
possibly  have  been  offered  under  any  proper  special  plea,  and 
it  was  a  matter  of /no  importance  to  the  defendant  what  became 
of  her  special  pleas,  so  long  as  she  was  able  to  put  her  entire 
defense  in  under  the  general  issue.  So  that,  even  if  the  court 
committed  any  error  in  the  pleadings,  she  has  suffered  no 
harm  from  it,  and  can  not  be  heard  to  complain. 

Appellant  complains  that  the  court  erred  in  admitting  the 
notes  signed,  "  Freeman  Graham,  Agent,"  against  Julia  Gra- 
ham, the  party  named  in  the  decoration,  and  insists  that  there 
was  a  variance.  The  declaration  alleged  that  Julia  Graham 
executed  the  notes  under  the  name  and  style  of  "  Freeman 
Graham,  Agent."  The  proof  is  uncontradicted,  and  is  made 
by  Byron  Freeman  himse'if,  that  Julia  Graham  did  carry  on 
the  business  under  the  name  of  "  Freeman  Graham,  Agent," 
and  that  he,  acting  as  her  agent  and  manager,  so  signed  the 
notes  in  controversy  and  delivered  them  to  plaintiff.  There 
was  no  error  in  admitting  the  notes  under  the  averment  in  the 
declaration.  It  is  well  settled  that  any  person  may  adopt  any 
name,  style  or  signature  over  which  he  may  transact  business 
and  issue  negotiable  paper  and  execute  contracts,  wholly  dif- 
ferent from  his  own  name,  and  may  sue  and  be  sued  by  such 
name,  style  or  signature.  Hynes  v.  Griffin,  S9  111.  134;  Vol. 
1,  Daniel's  Neg.  Inst.,  3d  Ed.,  303,  399 ;  Melledgo  v.  Boston 
Iron  Co.,  5  Cnsh.  158;  Med  way  Cotton  Factory  v.  Adams, 
10  Mass.  360  ;  Chandler  v.  Coe,  54  N.  II.  561.  The  notes 
were  properly  admitted. 

The  real  defense  interposed  and  urged  was  one  of  failure 

Vol.  XXVI II  18 


I 


274  Appellate  Courts  of  Illinois. 

-■-■■  i  i     .■ — i . — — — 

Vol.  28.]  Graham  v.  Eiazner. 

of  consideration.  The  appellant  insists  that  she  had  a  right 
to  prove  by  parol  an  express  warranty  of  the  cooperage, 
and  that  the  court  erred  in  refusing  her  the  right  to  do  so. 
Appellant  offered  to  prove  by  Byron  Graham  what  was  said 
between  him  and  appellee  at  the  time  of  making  the  contract 
in  writing,  October  24,  1885.  It  was  proposed  to  prove  by 
Graham  that  an  express  warranty  of  the  barrels  and  kegs  was 
then  made  that  they  would  not  leak,  and  that  such  warranty 
was  not  put  in  the  written  proposition  and  acceptance  then 
entered  into  by  the  parties,  and  under  which  the  barrels  weie 
made  and  delivered.  In  order  to  justify  this  position  coun- 
sel for  appellant  claim  that  the  proposition  and  acceptance  was 
a  mere  memoranda  and  not  a  perfect  and  complete  contract 
in  itself,  and  that  evidence  dehors  may  be  resorted  to  for  the 
purpose  of  adding  to  it  an  express  warranty.  We  can  not 
concur  in  this  view.  There  is  nothing  incomplete  or  ambigu- 
ous in  the  proposition  made.  There  was  nothing  about  it 
that  needed  any  explanation  to  make  its  terms  intelligible. 
It  had  all  the  elements  of  a  contract  except  the  signature  of 
appellant.  When  she  accepted  its  terms  it  then  became  bind- 
ing on  both  parties.  There  is  no  rule  of  law  better  settled 
than  that  which  prevents  contracts  resting  partly  in  parol  and 
partly  in  writing.  Parol  contemporaneous  understandings 
which  are  not  included  in  the  writing  can  not  afterward  be 
proven  and  attached  to  the  writing.  This  rule  is  so  element- 
ary that  it  needs  only  to  be  stated.  Smith  v.  Price,  39  111. 
28 ;  Purington  v.  Northern  111.  R  R  Co.,  46  111.  297. 

Nor  can  a  warranty  be  attached  to  a  written  contract  by 
parol.  2  Benjamin  on  Sales,  p.  821,  Sec.  942,  and  note  B; 
Frost  v.  Blanchard,  97  Mass.  155;  Wenner  v.  Whipple,  53 
Wis.  298,  304:  Shepard  v.  Gilroy,  46  Iowa,  193. 

Counsel  for  appellant  insist  that  the  case  of  Huff  v.  Jarrett,  94 
111.  475,  supports  them.  We  do  not  think  so.  The  writing  in 
that  case  claimed  to  be  a  contract  was  clearly  no  contract,  and 
so  the  Supreme  Court  expressly  hold.  It  was  a  very  brief  and 
imperfect  memorandum  relating  to  the  sale  of  ice.  It  did 
not  state  the  amount  sold  nor  the  price,  nor  to  whom  sold. 
It  would  be  utterly  idle  to  contend  that  such  a  paper  had  any 
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of  the  elements  of  a  contract,  and  that  it  conld  be  enforced 
upon  its  own  terms  against  any  one,  or  for  any  sum,  or  for 
any  purpose.  It  was  utterly  without  any  moaning  on  its  face, 
and  so  the  court  held.  Nor  are  the  cases /referred  to  by  the 
court  in  that  case  analogous  to  this.  Promissory  notes  do  not 
stand  on  the  same  footing  with  reference  to  the  point  here 
involved,  as  other  contracts  in  writing,  at  least  so  far  as  the 
consideration  expressed  in  the  note  is  concerned,  and  also  as 
relating  to  the  matter  of  usury.  It  has  always  been  held  that 
you  may  show  a  failure  of  consideration  to  a  note,  or  that 
usury  is  embodied  in  it.  Simple  promissory  notes  never  con- 
tain the  terms  and  conditions  of  contracts  out  of  which  they 
grow.  They  are  but  the  end  and  fruit  of  the  contract,  and 
have  no  reference  to  anything  except  the  amount  and  time  of 
payment,  and  hence  where  there  is  no  other  writing  concern- 
ing the  contract,  its  terms  may  be  shown  by  parol.  We 
think  no  error  was  committed  by  this  refusal  to  admit  the 
conversation  had  at  the  time  of  executing  the  contract. 

During  the  progress  of  the  controversy  about  the  barrels, 
appellant,  by  her  agent,  Byron  Graham,  wrote  certain  letters 
to  appellee  about  the  barrels  and  their  condition,  and  the 
terms  of  the  contract,  and  upon  the  trial  of  the  case  offered 
these  letters  in  evidence  on  her  own  behalf,  to  which  objection 
was  made  by  plaintiff  and  sustained  by  the  court.  The  letters 
were  no  part  of  a  mutual  correspondence  by  the  parties,  when 
the  letters  on  both  sides  were  offered.  We  are  not  aware  of 
any  rule  of  evidence  under  which  these  letters  could  be 
admitted.  A  party  can  no  more  make  evidence  for  himself 
by  writing  letters  than  he  can  by  making  oral  declarations. 

Objection  is  also  made  that  the  court  erred  in  refusing  to 
admit  a  former  written  contract  for  a  previous  year  contain- 
ing different  terms  including  a  warranty  between  the  same 
parties.  We  think  there  was  nothing  in  this  objection. 
While  appellant  was  not  permitted  to  add  an  express  warranty 
to  the  written  contract  by  parol,  she  had  the  full  benefit  of 
an  implied  warranty.  Whether  the  cooperage  was  as  good 
as  the  implied  warranty  was  the  real  question  in  the  case. 
The  implied  warranty  required  the  barrels  to  be  reasonably 
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fit  and  proper  to  hold  sour  mash  whisky.  On  the  trial  ap- 
pellant introduced  a  large  number  of  witnesses  who  testified 
that  the  barrels,  half  barrels  and  kegs  all  leaked  when  the 
warm  weather  of  the  summer  of  1886  came,  and  that  in  con- 
sequence of  such  leakage  appellant  lost  nearly  one  thousand 
gallons  of  whisky,  worth  from  two  to  three  dollars  per  gal- 
lon. This  leaking  was  charged  to  imperfect  workmanship 
and  to  unseasoned  material  in  the  barrels  by  witnesses  for 
appellant. 

On  the  part  of  the  defendant  a  large  number  of  witnesses 
testified  that  the  barrels  were  well  made  and  that  the  material 
out  of  which  they  were  made  was  well  seasoned,  and  had  been 
in  store  long  enough  to  make  it  perfectly  seasoned,  and  that 
there  was  no  defect  in  the  construction  of  the  barrels,  or  want 
of  dryness  in  the  material  entering  into  the  construction.  It 
was  also  in  proof  by  many  witnesses  on  both  sides  that  no 
whisky  barrel  could  be  made  so  tight  that  it  would  not  leak, 
and  that  such  leakage  must  be  prevented  by  driving  the  hoops 
as  the  leaks  appeared. 

It  appears  also  in  the  evidence  from  the  report  of  the  gov- 
ernment gaugers  of  this  whisky,  that  what  is  known  as 
«' wantage"  accounted  for  fully  one  half,  if  not  more,  of  the 
loss  claimed  by  appellant.  "Wantage "covers what  is  lost  by 
evaporation  in  the  storage  of  whisky  and  what  6oaks  into 
the  barrels.  This  "wantage"  increases  with  the  length  of 
time  whisky  remains  in  store,  and  it  amounts  to  so  much  that 
the  government  allows  the  manufacturer  a  rebate  in  his  taxes 
on  that  account,  according  to  a  regular  6cale  of  Joss  according 
to  the  time  the  whisky  is  stored. 

The  question  as  to  the  condition  of  the  barrels  when  made? 

and  from  the  time  they  were  received  by  appellant  until  they 

.were  used,  and  during  the  subsequent  summer,  and  the  amount 

of  leakage  and  "wantage,"  and  the  re  a  ons  for  the  same,  were 

m 

all  fully  and  fairly  submitted  to  the  jury  and  considered  by 
them.  So  far  as  we  are  able  to  see  from  this  record  the  de- 
fendant was  permitted  to  go  fully  into  her  defense  and  to  sub- 
mit every  fact  to  the  jury  which  she  was  entitled  to  do  under 
the  law,  or  which  she  could  have  given  under  any  special  plea 
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which  could  have  been  properly  pleaded.  Instead  of  her  not 
having  had  a  fair  trial,  we  think,  on  the  contrary,  the  fullest 
indulgence  was  given  by  the  court  to  her  to  make  her  defense 
and  have  it  fairly  and  fully  considered  by  the  jury.  We  can 
not  say  that  the  verdict  was  not  supported  by  the  evidence. 

It  is  next  objected  that  the  court  erred  in  giving  and  re- 
fusing instructions  prejudicial  to  appellant.  We  find  the  court 
gave  eighteen  instructions  for  the  plaintiff  and  seventeen  for 
the  defendant,  and  refused  two  for  defendant.  We  shall  not 
stop  to  discuss  this  vast  mass  of  instructions  in  detail.  Wo 
have  examined  them  and  find  no  substantial  error  in  those 
given  for  the  plaintiff.  Some  of  them  may  be  open  to  formal 
objections,  but  we  find  no  error  of  substance. 

The  first  refused  instruction  for  defendant  told  the  jury 
that  if  they  found  the  defendant  had  suffered  loss  by  leakage 
from  these  barrels,  that  he  was  entitled  to  have  it  allowed  in 
this  case  against  the  plaintiff.  This  instruction  would  have 
made  the  plaintiff  a  guarantor  against  any  and  all  loss  without 
reference  to  his  implied  warranty  under  his  contract.  There 
was  no  evidence  to  support  the  instruction,  and  it  was  properly 
refused.  The  second  refused  instruction  told  the  jury  that  if 
the  barrels  were  leaking,  and  that  defendant  could  not  have 
taken  the  whisky  out  of  the  leaky  barrels  and  placed  it  in 
other  vessels  without  considerable  loss  to  herself,  then  she 
was  not  bound  to  do  so,  but  might  still  recover  for  such  leak- 
age from  the  plaintiff.  We  do  not  think  this  instruction  con- 
tained a  correct  proposition  of  law.  The  law  will  not  permit 
any  person  to  stand  by  and  see  his  property  destroyed  or  go 
to  waste  when,  by  reasonable  exertion  and  expense,  he  might 
save  it. 

We  desire  to  express  our  disapprobation  of  the  reckless  and 
utterly  useless  number  of  instructions  presented  to  the  court 
in  this  case  by  both  parties  to  be  passed  upon.  Such  a  mass 
of  instructions  does  not  enlighten  or  instruct  a  jury,  but  on 
the  contrary,  confuses  them  and  renders  the  purpose  of  instruc- 
tions from  the  court  upon  the  law  of  the  case  utterly  null  and 
void.  To  the  jury  unaccustomed  to  legal  formula,  it  must  be 
and  can  be  nothing  more  than  a  farce  and  jangle  of  jarring 
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words,  rung  upon  many  changes  and  repetitions  until  to  them 
it  becomes  u  confusion  worse  confounded,"  and  if  finally  their 
good  sense  and  practical  judgment  enables  them  to  decide  the 
case  correctly  it  is  not  because  of  an  unintelligible  mass  of 
instructions,  but  in  6pite  of  them.  Instructions  ought  to  lay 
down  the  law  in  the  fewest  and  plainest  words,  without  repeti- 
tion, and  in  a  consecutive,  orderly  manner.  Courts  ought  not 
to  allow  themselves  to  be  used  for  the  purpose  of  making 
elaborate  arguments  to  the  jury  through  instructions.  The 
writer  of  this  opinion  speaking  for  himself  only,  believes  it 
to  be  the  duty  of  the  judges  to  prepare  their  own  instructions 
to  the  jury  in  the  nature  of  an  orderly,  direct  and  simple 
charge,  and  with  as  much  brevity  as  consistent  with  a  correct 
statement  of  the  law,  reserving  the  right  to  counsel  to  submit 
propositions  as  they  may  desire,  and  have  them  embodied  in 
the  general  charge  prepared  and  written  by  the  court,  if  found 
correct. 

Finding  no  substantial  error  in  this-  record  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Patiuck  Moran 

v. 

Caroline  Pellifant. 

Real  Property — Incumbrance  Assumed  by  Grantee — Bill  to  Compel 
Performance — Statute  of  Limitations — Parties — Amount  Due — Interest. 

1.  Upon  a  bill  to  require  the  grantee  in  a  conveyance  of  real  property 
to  pay  an  incumbrance  assumed  by  him  as  part  of  the  purchase  money,  and 
to  recover  interest  subsequently  paid  thereon  by  the  grantor,  it  is  held: 
That  the  alleged  ignorance  of  the  defendant  is  insufficient  to  overcome  the 
clause  in  his  deed  whereby  he  assumed  said  incumbrance;  that,  in  the 
absence  of  proof  to  the  contrary,  he  must  be  regarded  as  a  man  of  reason- 
able intelligence  and  business  qualifications;  and  that  the  burden  was  upon 
him  to  overcome  the  evidence  of  the  deed  and  of  the  complainant'* 
testimony. 
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2.  The  retention  of  a  portion  of  the  purchase  money  by  the  grantee, 
(he  deed  providing  that  such  sura  shall  be  applied  in  payment  of  an 
incumbrance  thereon,  which  he  assumes,  constitutes  him  the  grantor's 
trustee,  and  he  can  not  plead  the  statute  of  limitations  to  a  bill  to  require 
him  to  discharge  such  indebtedness. 

3  A  decree  will  not  be  reversed  for  want  of  necessary  parties,  unless  it 
affirmatively  appears  that  the  party  in  question  was  interested  in  the  sub- 
ject-matter of  the  Ruit  before  the  commencement  thereof. 

4.  The  statute  of  limitations  of  1872  is  inapplicable  to  a  note  made 
in  1869. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Lake  County;  the  lion. 
C.  W.  Upton,  Judge,  presiding. 

Messi*s.  Jones  &  Fisher,  for  appellant 

Messrs.  Cook  &  Upton,  for  appellee. 

C.  B.  Smith,  J.  'This  was  a  bill  brought  against  Patrick 
Moran  and  Peter  Connolly  in  the  Lake  Circuit  Court,  by  Car- 
oline Pellifant,  for  the  purpose  of  compelling  Moran  to  pay  a 
certain  note  of  $4:00  and  accrued  interest  which  he  had  agreed 
to  pay. 

The  bill  in  substance  alleges  that  on  the  12th  of  July,  1869, 
complainant  owned  the  southeast  quarter  of  the  southwest 
quarter,  section  19,  town  45  north,  range  12  east,  in  Lake 
county,  Illinois,  and  that  on  that  day  she  executed  to  W.  H. 
Ellis  a  trust  deed  on  all  of  said  land  to  secure  the  payment  of 
her  note  of  that  date  to  Peter  Connolly  for  $400  and  interest 
at  ten  per  cent,  per  annum;  that  said  trust  deed  was  recorded 
in  Yol.  35  of  Mortgages,  on  page  78;  that  on  September  14, 
1875,  the  complainant,  Caroline  Pellifant,  sold  the  east  twenty- 
three  acres  of  the  §aid  lands  to  Patrick  Moran  for  $1,150;  that 
at  that  time  there  was  due  to  Peter  Connolly  upon  the  note 
and  trust  deed  aforesaid,  $400,  principal,  and  $46.66,  interest, 
which  said  Moran  assumed  and  agreed  to  pay  as  a  part  of  the 
consideration  of  the  deed  to  him  from  Pellifant,  but  that 
Moran  has  not  paid  the  same. 
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That  soon  after  the  execution  of  said  deed  from  Pellifant  to 
Moran,  said  Moran  induced  Peter  Connolly  to  consent  to  a 
release  of  said  trust  deed  as  to  the  twenty-three  acres  bought 
by  Moran.  Said  bill  makes  Patrick  Moran  and  Peter  Connolly 
defendants,  and  prays  for  an  accounting  of  the  amount  due 
Peter  Connolly  upon  said  note,  and  of  the  amount  of  interest 
thereon  paid  by  Mrs.  Pellifant  to  Connolly  upon  said  note 
after  she  sold  the  twenty- three  acres  to  Moran,  and  that  Moran 
be  decreed  to  pay  the  amount  due  Peter  Connolly,  and  to  pay 
to  Caroline  Pellifant  the  amount  paid  by  her  to  Connolly  as 
interest  on  said  note  and  interest  on  said  several  amounts  so 
paid  by  her. 

The  answer  of  defendant  Moran  filed  March  17,  1888, 
admits  that  he  purchased  the  twenty-three  acres  in  question 
September  14,  1875,  for  $1,150,  but  denies  any  knowledge  of 
any  condition  in  the  deed  requiring  Moran  to  pay  Connolly 
$4:40.66  as  alleged  in  the  bill.  Said  answer  avers  that  defend- 
ant Moran  at  the  time  he  took  the  deed  from  Pellifant,  paid 
her  $700  in  cash  and  gave  her  two  notes  of  $225  each,  and 
secured  the  same  by  mortgage  on  said  twenty -three  acres  and 
that  said  notes  had  been  paid  and  satisfied  and  that  the  said 
full  purchase  price  of  the  twenty-three  acres  has  been  paid 
Mrs.  Pellifant  by  Moran. 

The  answer  also  sets  up  and  relies  on  the  ten  year  statute 
of  limitations,  as  to  any  contract  to  pay  the  Connolly  note,  but 
omits  to  plead  and  rely  on  the  said  statute  as  to  his  alleged 
liability  to  pay  Mrs.  Pellifant  the  interest  she  paid  on  said 
note,  after  he  had  assumed  the  payment  of  it. 

The  case  was  heard  at  the  March  term,  1888,  and  a  decree 
was  rendered  in  conformity  with  the  prayer  of  the  bill  and 
Patrick  Moran  was  decreed  to  pay  Peter  Connolly  $488.66, 
the  amount  of  principal  and  unpaid  interest  then  due  on  said 
$400  note,  and  also  to  pay  Caroline  Pellifant  $454,  which  was 
the  amount  of  interest  she  had  paid  on  the  $400  note  after 
Moran  had  agreed  to  pay  the  same,  with  six  per  cent,  interest 
on  such  payments  up  to  the  date  of  such  decree.  These  two 
amounts  were  decreed  to  be  liens  against  the  said  twenty- 
three  acres  in  conformity  to  the  prayer  of  the  bill.     Defend- 
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ant  Moran  now  appeals  to  this  court  and  brings  the  record 
here  for  review  rind  insists  that  the  decree  is  erroneous  in 
finding  him  liable  to  pay  6aid  money  or  any  part  thereof. 
Peter  Connolly  made  no  defense  as  no  relief  was  asked  against 
him,  and  as  to  him  a  default  was  entered. 

Defendant  Moran  admits  buying  the  land  and  that  he  was 
to  pay  $1,150  for  it,  and  insists  that  he  has  fully  complied 
with  his  undertaking.  He  testifies  that  at  the  time  the  pur- 
chase was  made  he  paid  cash  down  $700  and  gave  two  prom- 
issory notes  for  $225  each,  making  the  sum  of  $1,150,  and 
that  he  executed  his  mortgage  to  secure  the  notes,  and  has 
since  paid  both  of  said  notes  and  had  his  mortgage  released. 
On  the  contrary,  compla:nant  testifies  that  he  only  paid  cash 
down  $300  and  executed  his  two  notes  for  $225  each,  making 
in  all  $750  to  be  paid  her,  a-nd  that  he  assumed  the  $lu0  note 
and  mortgage  due  Peter  Connolly  and  that  the  agreement 
was  put  in  the  deed  given  him.  She  also  testifies  that  after 
assuming  the  payment  of  the  note  the  defendant  did  not  either 
pay  the  note  or  the  accruing  interest,  and  that  Connolly  kept 
demanding  the  interest  of  her  and  that  6he  kept  paying  it 
until  July  12, 1885. 

The  sale  was  made  to  defendant  Moran  September  14,  1875. 
Her  only  explanation  for  paying  interest  on  this  note  after 
Moran  had  agreed  to  pay  it,  is,  that  Connolly  kept  demanding 
it  from  her  and  that  Moran  did  not  pay  it  and  that  she  knew 
nothing  of  Moran.  There  is  no  proof  that  she  ever  demanded 
that  Moran  should  pay  the  note  and  interest  until  she  brought 
this  bill.  Moran  and  his  daughter  both  testify  that  they  went 
to  complainant's  house  and  asked  her  what  she  sued  him  for, 
and  that  she  then  admitted  that  Moran  had  paid  her  $700 
cash,  but  complainant  testifies  in  reply  to  this,  that  what  she 
said  and  meant  on  that  occasion  was,  that  the  $700  included 
the  two  notes  of  $225  each. 

The  agreement  on  the  part  of  appellant  to  pay  the  note 
given  Connolly  was  recited  in  the  deed  from  appellee  to  him 
as  follows: 

"  This  conveyance  is  made  subject  to  the  payment  of  af 
certain  note  made  and  executed  by  Caroline  Pellifant  to  Peter 


282  Appellate  Courts  of  Illinois. 

Vol.  28.]  Moran  v.  Pell  if  ant. 

_.     . • 

Connolly  for  the  principal  sum  of  four  hundred  dollars,  dated 
July  12,  1869,  and  secured  by  trust  deed  of  that  date  to 
Warren  II.  Ellis,  as  trustee,  which  deed  is  recorded  in  Lake 
county,  in  Vol.  35  of  Deeds,  page  78.  Upon  said  note  there 
is  now  due  the  sum  of  four  hundred  and  forty-six  dollars  and 
sixty-six  cents,  which  the  grantee  herein  is  to  pay  and  dis- 
charge as  part  and  parcel  of  the  consideration  of  this  convey- 
ance." 

The  defendant  seeks  to  avoid  the  force  of  this  provision  in 
his  deed  by  saying  that  he  did  not  know  it  was  in  his  deed, 
and  that  he  did  not  read  his  deed  and  had  it  recorded  without 
reading.  In  the  absence  of  proof  to  the  contrary  we  must 
treat  defendant  Moran  as  a  man  having  reasonable  business 
qualifications  and  of  reasonable  intelligence.  In  the  light  of 
this  presumption  and  the  evidence  in  the  case,  we  regard  his 
explanation  of  this  clause  in  the  deed  as  wholly  insufficient. 
He  does  not  deny  that  Brown  drafted  the  deed  which  he  ac- 
cepted, and  the  mortgage  which  he  gave.  .  It  is  unreasonable 
to  suppose  that  he  bought  this  land  at  $50  per  acre  with- 
out knowing  anything  about  the  title  or  having  made  any 
examination  of  the  record.  He  himself  says  that  he  and  Con- 
nolly called  on  plaintiff  a  few  days  before  the  purchase  and 
talked  with  her  about  it.  In  a  few  days  after  he  got  this 
deed  he  went  to  Connolly  and  procured  the  release  of  Con- 
nolly's mortgage  as  to  that  twenty-three  acres,  leaving  it  all 
in  force  as  to  the  other  seventeen  acres  which  complainant 
had  not  sold.  These  facts  alone  create  a  xery  strong  pre- 
sumption that  he  knew  before  and  after  he  bought  the  land 
that  this  mortgage  was  on  it,  and  to  suppose  with  this  knowl- 
edge he  would  buy  the  land  and  pay  the  full  purchase  price 
for  it  with  the  incumbrance  still  on  it,  would  do  violence  to 
his  intelligence  and  be  utterly  inconsistent  with  the  ordinary 
methods  of  transferring  titles. 

Nor  is  it  consistent  with  reason  or  common  experience  that 
men  accept  deeds  without  reading  them  or  having  them  read  to 
them  and  so  not  knowing  what  land  or  what  title  they  are  getting 
or  what  incumbrance  they  are  assuming.  If  the  testimony  of 
defendant  is  to  be  relied  on,  then  he  6imply  gave  81,150  for 
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this  land,  neither  knowing  nor  caring  what  title  lie  got  nor 
with  what  incumbrance  it  was  burdened.  But  upon  these 
points  he  is  directly  contradicted  by  complainant,  who  swears 
he  did  know  of  the  incumbrance,  and  that  he  did  assume  it 
and  agree  to  pay  it  as  a  part  of  the  purchase  money;  that  he 
has  not  done  so;  that  he  did  read  the  deed,  or  that  it  was 
read  to  him,  and  that  he  knew  its  covenants. 

But  the  deed  itself  is  the  best  evidence  of  the  contract,  and 
is  infinitely  stronger  than  the  recollections  of  parties  after  the 
lapse  of  twelve  years,  however  honest  they  may  be.  It  would 
be  a  most  reckless  and  dangerous  proceeding  to  allow  parties 
to  come  into  court  and  swear  away  their  own  solemn  admis- 
sions and  contracts  in  deeds,  years  after  they  have  been  made. 

If  this  could  be  done,  no  covenant  in  a  deed  would  be  safe 
either  against  cupidity  or  forgetf  ulness.  If,  in  fact,  any  mis- 
take was  made  in  this  deed,  and  this  burden  of  paying  the 
$400  note  wrongfully  imposed  on  the  defendant,  he  knew  very 
soon  afterward,  when  he  got  Connolly  to  release  the  mortgage 
as  to  that  land,  that  such  provision  was  in  the  deed,  and  it  was 
his  duty  then  to  have  asked  complainant  to  correct  the  mis- 
take; and,  failing  in  that,  he  should  have  appealed  to  a  court 
of  equity  to  reform  the  deed  when  facts  were  all  fresh  in  the 
minds  of  the  parties.  The  only  fact  militating  against  com- 
plainant's claim  is  the  fact  that  she  continued  to  pay  interest  on 
thiB  note  annually  for  about  ten  years  after  the  date  of  the 
deed,  and  without  asking  the  defeudant  to  do  it,  or  to  pay  the 
note. 

This  circumstance  is  not  without  force.  But  the  force  of 
it  is  much  weakened  when  we  remember  that  the  mortgage  was 
still  an  incumbrance  on  her  remaining  seventeen  acres,  and  to 
protect  it  she  must  see  to  it  that  the  interest  or  note  was  paid. 
Connolly  made  his  demand  against  her  annually  for  his  inter- 
est. Connolly  had,  by  his  own  wrongful  act,  released  Moran, 
or  at  least  released  his  mortgage  on  Moran's  twenty-three  acres, 
and,  so  far  as  it  was  in  his  power,  threw  the  whole  burden  of 
the  mortgage  on  Mrs.  Pellifant's  seventeen  acres.  She  swears 
that  she  knew  nothing  about  Moran  after  he  paid  the  two 
notes  made  to  her.     She  was  an  old  palsied  woman,  weakened 
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in  bodv  and  mind,  as  the  nature  of  her  affliction  would 
indicate.  We  can  not  hold  that  this  circumstance  is  of  suffi- 
cient force  of  itself  to  overcome  the  conclusive  evidence  in 
this  record  of  the  defendant's  liability.  When  the  plaintiff 
produced  the  note  and  the  deed,  she  made  a  prima  facie  case, 
and  the  burden  was  then  shifted  on  the  defendant  to  show 
payment  and  to  overcome  the  evidence  of  the  deed  and  plaint- 
iff's own  testimony.     This  he  failed  to  do. 

Defendant  pleads  the  ten  year  statute  of  limitations,  ap- 
proved April  4,  1872,  and  pleads  it  to  the  note  itself.  Noth- 
ing is  said  in  his  plea  or  answer  as  to  any  bar  for  interest 
paid  by  Mrs.  .Pellifant.  The  $400  note  was  made  on  July 
12,1809,  and  was  governed  by  the  sixteen  year  statute  of 
limitations. 

The  plea  of  the  statute  of  limitations  meeting  no  claim 
presented  by  the  complainant  in  the  proof,  calls  for  no  fur- 
ther' discussion.  We  will  say,  however,  that  even  if  the 
proper  statute  had  been  pleaded,  and  to  cover  the  whole 
claim,  it  can  have  no  application  to  this  case  under  the  au- 
thority of  C.  &  E.  I.  R  R  Co.  v.  Hoyt  et  al.,  119  111.  493. 
The  defendant  by  his  agreement  became  a  trustee  for  com- 
plainant and  could  not  plead  the  statute  of  limitations. 

The  defendant  also  insists  that  one  Peter  Smith,  who  now 
claims  to  own  this  twenty-three  acres  of  land,  should  have 
been  made  a  party  to  the  suit,  and  that,  he  having  an  interest 
in  the  land,  it  was  error  to  decree  the  sum  found  due  a  lien 
on  the  land  without  having  made  him  a  party  to  the  suit. 

This  position  would  be  correct  if  the  record  showed  that 
he  bought  the  land  before  the  commencement  of  the  suit,  bnt 
it  does  not.  If  he  bought  after  the  commencement  of  the 
suit  he  is  not  a  necessary  party.  A  party  can  not  buy  into  a 
law  suit  and  thereby  make  himself  a  necessary  party.  We 
can  not  reverse  this  decree  for  want  of  necessary  parties, 
unless  it  affirmatively  appears  they  are  6uch. 

The  only  remaining  point  urged  against  the  decree  is  that 
the  court  erred  in  computing  the  amount  due,  and  that  the 
decree  is  in  excess  of  the  amount  actually  due.  We  do  not 
find  the  court  erred  in  its  calculation  or  in  stating  the  account, 
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which  was  done  by  agreement  of  the  parties.  Finding  no 
error  in  the  record,  the  decree  of  the  Circuit  Court  is  af- 
firmed. 

Decree  affirmed. 

Mr.  Justice  Upton  took  no  part  in  this  case,  having  tried 
the  case  below. 


The  People  ex  rel.,  etc., 

v. 
James  J.  Connell. 

Quo  Warranto — Eligibility  to  Office  of  County  Judge— Citizenship— 
Domicile — Change  of— Art.  6,  Sec-  17,  Constitution  of  Illinois — Evidence. 

1.  To  effect  a  change  of  domicile,  there  must  be  an  actual  abandonment 
of  the  first  domicile,  coupled  with  an  intention  not  to  return  to  it,  and 
there  must  be  a  new  domicile  acquired  by  actual  residence  within  another 
jurisdiction,  coupled  with  the  intention  of  making  the  last  acquired  resi- 
dence a  permanent  home. 

2.  A  husband  may  go  to  another  State  in  quest  of  health  for  his  wife  and 
remain  a  considerable  length  of  time  without  losing  his  residence  in  this 
State. 

3.  In  a  proceeding  by  quo  warranto  to  test  the  right  and  eligibility  of 
the  relator  to  the  office  of  county  judge,  under  Art.  6,  Sec.  17,  of  the  Con- 
stitution of  this  State,  it  is  held.  That  the  election  and  commission  of  the 
relator  raise  a  strong  presumption  of  his  eligibility;  and  that  the  evidence 
does  not  overcome  this  presumption. 

[Opinion  filed  December  8,  188S.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  John  C.  Pepper,  for  appellant 

"  If  a  person  has  actually  removed  to  another  place  with 
the  intention  of  remaining  there  for  an  indefinite  time,  and  as 
a  place  of  fixed,  present  domicile,  it  is  to  be  deemed  his  place 
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of  domicile,  notwithstanding  he  may  entertain  a  floating  inten- 
tion to  return  at  6ome  future  period."  Story  on  Conflict  of 
Laws,  par.  41,  42,  46  and  47.  See  also  Hart  v.  Lindsey,  17 
X.  H.  295;  Hairston  v.  Hairston,  27  Miss.  704;  Warren  v. 
Thomaston,  43  Maine,  406;  Gilman  v.  Gilraan,  55  Me.  165; 
Slielton  v.  Tiffin,  6  How.  163;  Frost  <fc  Dickinson  v.  Brisbin, 
19  Wend.  11;  Whitney  v.  Sherborn,  12  Allen,  111;  Colton 
v.  Longmcadow,  12  Allen,  598;  Holmes  v.  Greene,  7  Gray, 
299 ;  Pitman  v.  Johnson,  10  Mass.  488 ;  Thayer  v.  Boston^ 
124  Mass.  132;  Lyman  v.  Fiske,  17  Pick.  234;  State  v! 
Groome,  10  Iowa,  308;  High's  Appeal,  2  Doug.  515;  Ring- 
gold v.  Bailey,  5  Md.  186;  Hood's  Estate,  21  Pa.  State,  106; 
Kashaw  v.  Kashaw,  3  Cal.  312;  Smith  &  Armistead  v.  Groom 
et  ah,  7  Fla.  81 ;  Board  of  Supervisors  v.  Davenport,  40  111. 
197. 

Lord  Campbell  in  the  case  of  Aikman  v.  Aikman,  3  Macq. 
H.  L.  Cases,  203,  tersely  gives  the  law  as  follows:  "If  a  man  is 
settled  in  a  foreign  country  in  some  permanent  pursuit  requir 
ing  his  residence  there,  a  mere  intention  to  return  on  a  doubt- 
ful contingency  will  not  prevent  such  residence  in  a  foreign 
country  from  putting  an  end  to  his  domicile  of  origin." 

Messrs.  Sweeney  &  Walker,  for  appellee. 

The  term  "  residence"  in  its  legal  use  has  a  more  or  less 
restricted  meaning,  according  to  its  application.  Generally 
it  signifies  what  we  understand  by  the  home — domicile — the 
permanent  abode  where  one  lives  without  any  present  and 
absolute  intention  to  change  it  and  to  which,  whenever  absent, 
he  intends  to  return.  Hays  v.  Hays,  74  111.  314;  Dale  v. 
Irwin,  78  111.  181. 

The  Constitution,  with  reference  to  eligibility  for  ofiice,  con- 
templates a  residence  which  is  equivalent  to  home — domicile 
— permanent  abode.  This  is  apparent  from  the  length  of  time 
prescribed.  Smith  v.  The  People,  44  111.  16;  Wilkins  v. 
Marshall,  80  111.  74;  Johnson  v.  The  People,  94  111.  512.  Resi- 
dence and  domicile  are  equivalent  terms.  McDauiel  v.  King, 
5  Cush.  472;  Smith  v.  Smith,  98  Mass.  160;  Hays  v.  Hays,  74 
111.  312;  Love  v.  Cheney,  24  Iowa,  284;  Hall  v."  Hall,  25  Wis. 
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607;  Kellogg  v.  Supervisors,  42  Wis.  106;  Wal'aco  v.  Lodge, 
5  Brant.  507;  Hallett  v.  Bassett,  100  Mass.  107;  Harvard 
Coll.  v.  Gore,  5  Pick.  370;  Spragin9  v.  Houghton,  2  Scam. 
396;  Supervisors  v.  Davenport,  40  111.  197;  Thornlyke  v. 
Boston,  1  Met.  242;  Sears  v.  Boston,  1  Met.  250;  Gilman  v. 
Gilman,  52  Me.  165. 

Domicile  or  residence,  once  established,  continues  until 
abandoned  and  another  of  like  character  acquired  in  its  stead. 
Hays  v.  Hays,  74  111.  314;  Jemison  v.  Heapgood,  10  Pick.  77; 
Glover  v.  Glover,  18  Ala.  365;  Hardy  v.  DeLeon,  5  Texas, 
211;  Leach  v.  Pillsbury,  15  N.  Y.  137;  Kilburn  v.  Bennett, 
3  Met.  199;  Sacket's  Case,  1  Mass.  58;  Alington  v.  Boston,  4 
Mass.  312. 

A  change  can  only  be  effected  by  the  union  of  intention 
and  act  Smith  v.  People,  44  111.  16;  Smith  v.  Croom,  7 
Florida,  149;  Dcsmare  v.  United  States,  93  U.  S.  605; 
Mitchell  v.  United  States,  21  Wall.  350;  C.  &  N.  W.  Pw.  E. 
Co.  v.  United  Spates,  117  U.  S.  123. 

It  is  a  question  of  intention  from  all  the  facts  and  circum- 
stances in  the  case.     Kitchell  v.  Burgwin,  21  111.  44;  Ives  v. 
Mills,  37  111.  75;  Walters  v.  The  People,  21  111.  17S;  Smith  v. . 
The  People,  44  111.  16;  Smith  v.  Croom,  7  Florida,  200;  Shaw 
v.  Shaw,  98  Mass.  158;  Hays  v.  Hays,  74  111.  312. 

Conditional  change  on  account  of  climate  or  other  reason 
does  not  forfeit  residence.  Smith  v.  People,  44  111.  16;  Wil- 
kins  v.  Marshall,  80  111.  74;  Kitchell  v.  Burgwin,  21  III.  40; 
Potts  v.  Davenport,  79  111.  45. 

Decorations  by  a  person  relative  to  residence  are  admissible 
when  made  in  and  about  his  departure  or  in  and  about  his 
going,  or  his  remaining  or  returning.  Wallace  v.  Lodge,  5 
111.  App.  507;  Thompson  v.  Homestead,  Sec.  269;  Drake  on 
Attachment,  Sec.  54;  Forbes  v.  Forbes,  Kay,  341;  Isham  v. 
Gibbons,  1  Bradf.  69;  Elder  v.  U.  S.  Ins.  Co.,  16  Johns.  12S; 
Miner  v.  Clark,  33  Vt.  60;  Fish  v.  Chester,  8  Gray.  50; 
Dupins  v.  Wartz,  53  N.  T.  556;  Kilburn  v.  Bennett,  3  Met. 
199;  Gnrgor  v.  Clark,  3  Ind.  250;  Gilman  v.  Gilman,  52  Me. 
165;  Heill  v.  Crowley,  26  How.  413. 
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C.  B.  Smith,  J.  This  is  a  proceeding  in  quo  warranto^ 
brought  by  the  people  on  relation  of  J.  II.  Ramsey  against  J. 
II.  Connell  to  test  his  right  and  eligibility  to  the  office  of 
county  judge  of  Mercer  county,  Illinois,  to  which  he  was  duly 
elected  at  the  November  election,  18S6. 

The  petition  charges  that  the  respondent  intruded  into  and 
usurped  the  office  of  county  judge  of  said  county. 

The  respondent  denies  the  allegation  in  the  petition,  and  in 
his  plea  sets  up  his  right  to  the  office.  No  question  is  made 
by  the  relator  as  to  the  legality  of  the  election,  nor  that 
respondent  did  not  receive  a  majority  of  the  votes.  The  only 
question  raised  is  as  to  the  eligibility  of  the  respondent. 

Sec.  17,  Art  VI,  of  the  Constitution  of  Illinois,  provides 
that,  uNo  person  sliall  be  eligible  to  the  office  of  judge 
of  the  Circuit  Court  or  any  inferior  court,  unless  he  6hall 
be  twenty -five  years  of  age  and  a  citizen  of  the  United  States, 
nor  unless  lie  shall  have  resided  in  the  State  five  years  next 
preceding  his  election,  and  a  resident  of  the  circuit  in  which 
he  shall  be  elected." 

The  petition  alleges  that  the  respondent  had  been  a  resident 
of  Mercer  county  for  many  years,  and  that  in  the  spring 
of  18S2  he  closed  up  all  his  business  here,  6old  his  home 
and  moved  with  his  family  to  the  State  of  Colorado,  went 
into  business  there  and  became  a  permanent  resident  of  that 
State,  and  remained  there  until  February,  1884,  and  that 
in  that  month  and  year  he  again  returned  to  Illinois  and  was 
elected  to  the  office  of  county  judge  in  November,  1886,  but 
that  he  Was  not  qualified  to  hold  that  office  by  reason  of  not 
having  been  a  resident  of  the  State  five  years  next  before  his 
election. 

It  is  conceded  that  respondent  left  this  State  in  18S2,  and 
that  he  remained  away  substantially  all  the  time  until  1884; 
that  he  sold  his  property  here,  and  upon  his  arrival  in  Coh  xado 
he  formed  a  co-partnership  in  Pueblo  for  the  practice  of  law, 
and  that  he  was  admitted  to  the  bar  there,  after  making  an 
affidavit  that  it  was  his  intention  to  become  a  citizen  of  that 
State ;  that  after  the  dissolution  of  his  first  partnership  he 
formed   another  partnership  for  the  practice  of  law  and  con- 
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tinned  in  that  re^tion  for  about  a  year;  that  during  the  time 
of  his  absence  he  in  fact  practiced  law  in  the  courts  as  a  resi- 
dent attorney,  and  to  all  appearances  a  permanent  citizen  and 
resident  of  Colorado.  The  petition  relies  on  these  admitted 
facts  2ls  being  conclusive  against  the  respondent's  citizenship 
and  residence  in  this  State  for  the  required  length  of  time  to 
entitle  him  to  hold  the  office. 

While  the  respondent  admits  the  foregoing  facte,  he  denies 
these  conclusions  against  him,  and  denies  that  it  was  ever  his 
intention  to  abandon  his  residence  in  this  State,  except  on  the 
condition  that  it  should  be  found  that  his  wife's  health  could 
be  permanently  improved  by  a  residence  in  Colorado,  and  also 
that  it  should  be  further  ascertained  that  she  could  not  safely 
return  to  Illinois.  It  appears  from  the  proof  that  the  respond- 
ent's wife's  health  was  in  a  failing:  condition.  She  had  been 
receiving  medical  treatment  in  Quincy,  but  without  benefit, 
and  had  returned  home.  Her  husband  and  family  became 
alarmed  at  her  condition,  and  the  advice  of  the  family  physi- 
cian was  sought.  lie  did  not  think  she  could  live  in  Illinois, 
and  advised  a  visit  of  at  least  two  years'  length  to  Colorado, 
then  supposed  to  have  a  climate  favorable  to  those  having 
pulmonary  trouble.  But  Colorado  was  a  long  way  off,  and 
respondent  was  not  willing  to  send  his  wife  so  far  away 
alone,  in  her  feeble  condition.  She  needed  his  care  and  society, 
and  he  finally  determined  to  sell  out  and  go  with  her,  and  make 
a  trial  of  the  climate  on  his  wife's  health, and  if  it  should  prove 
permanently  advantageous  to  her,  and  it  should  not  be  safe  for 
her  to  return  to  Illinois,  then  lie  should  make  Colorado  hh 
permanent  home;  otherwise  he  should  return  to  Illinois. 
Before  and  about  the  time  he  left  he  declared  on  many  occa- 
sions and  to  many  different  persons,  both  orally  and  by  letter, 
that  his  trip  west  was  to  be  only  experimental  and  his  stay 
conditional,  depending  on  his  wife's  health.  On  his  way  to 
the  west  he  stopped  at  different  places  and  made  the  same 
statement  to  liis  friends  whom  he  visited  on  the  road.  After 
he  went  to  Colorado  he  wrote  letters  to  the  same  effect.  On 
different  occasions  while  in  Colorado  he  refused  to  vote, 
although  being  pressed  to  do  so,  placing  his  refusal  on  the 
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ground  that  he  was  not  entitled  to  vote,  and  that  he  did  not 
desire  to  put  himself  in  an  attitude  to  lose  his  residence  in 
this  State. 

Respondent  swears  that  it  never  was  his  intention  to  per- 
manently abandon  his  residence  in  Illinois,  unless  the  require- 
ment of  his  wife's  health  made  it  necessary  for  him  to  do  jso, 
and  that  that  was  the  sole  condition  of  his  remaining  away. 
After  being  there  about  two  years  he  wa*s  advised  by  his  wife's 
physician  that  she  had  realized  all  the  benefit  from  the  Colo- 
rado climate  which  she  was  likely  to  receive,  and  it  was 
thought  she  might  safely  return  to  Illinois.  Some  time  after 
this  communication  to  him,  he  and  his  wife  were  called  back 
to  Aledo,  Illinois,  their  former  home,  on  account  of  the  death 
of  his  wife's  father.  After  a  somewhat  protracted  visit,  it 
was  thought  that  his  wife  might  again  safely  live  in  Illinois. 
She  then  remained  here  through  the  winter,  and  seemed  to 
suffer  no  inconvenience  from  the  climate.  It  was  then  decided 
that  she  should  remain  here  and  respondent  go  back  to  Colo- 
rado and  close  up  his  business,  which  he  did,  and  then  returned 
again  to  Illinois.  A  great  deal  of  testimony  was  taken  on  the 
trial  concerning  the  declarations  and  acts  of  respondent,  which 
we  shall  not  attempt  to  go  over  or  to  discuss  in  detail.  After 
a  careful  consideration  of  all  the  evidence,  we  are  satisfied 
that  the  relator  entirely  failed  to  establish  the  charge  of  inel- 
igibility, and  that  the  respondent  furnished  satisfactory  proof 
that  he  never  did  form  a  settled  purpose  to  abandon  the  State, 
but  that  it  was  all  the. time  his  intention  to  return  to  Illinois 
upon  the  restoration  of  his  wife's  health.  This  purpose  was 
declared  by  him  long  before  there  could  have  been  any  pur- 
pose on  his  part  to  manufacture  testimony  for  himself.  Upon 
questions  of  residence  the  acts  and  conduct  of  a  party  arc 
always  entitled  to  great  weight,  but  they  are  not  conclusive. 
These  acts  may  be  explained  by  his  declarations  at  the  time  of 
doing  the  acts  as  parts  of  the  transaction,  so  that  from  the 
acts  and  declarations  made  when  there  can  be  no  purpose  or 
object  to  fabricate  evidence,  the  real  intention  of  the  party 
may  be  ascertained. 

The  acts  done  by  respondent  in  this  case,  unexplained,  would 


Second  District — May  Term,  1S88.        291 

The  People  v.  Connell. 

certainly  make  a  strong  case  against  him,  but  the  explanation 
for  all  these  acts  seems  to  us  to  be  fair  and  reasonable,  and 
consistent  with  a  purpose  not  to  abandon  his  home  in  Illinois 
unless  the  requirements  of  his  sick  wife  should  make  it  neces- 
sary for  her  to  remain  permanently  away  from  her  old  home 
and  her  family.  We  hold  that  a  husband  may  go  from  one 
State  to  another  in  quest  of  health  for  his  wife,  aud  remain 
there  a  reasonable  length  of  time  for  that  purpo3e,  without 
losing  his  residence.  Great  stress  is  laid  by  the  relator  upon 
the  fact  that  respondent  sold  all  his  property  in  this  State,  and 
upon  reaching  Colorado  bought  him  a  library  suitable  for  the 
demands  of  the  practice  in  that  State,  and  that  he  did  go  into 
business  there  and  engaged  in  the  practice  of  his  profession. 
Respondent  says  he  was  compelled  to  do  these  things  to  pro- 
vide means  to  support  himself  and  wife  while  living  there. 
This  action  being' of  a  criminal  nature,  the  proof  of  usurpa-# 
tion  must  be  clear  and  satisfactory.  Smith  v.  The  People,  44 
III.  16. 

The  election  and  commission  of  relator  raise  a  strong  pre- 
sumption of  his  eligibility,  which  must  be  ovorcome  by  the 
proof.  Smith  v.  The  People,  44  111.  16.  "  To  effect  a  change 
of  domicile  there  must  be  an  actual  abandonment  of  the  first 
domicile,  coupled  with  .an  intention  not  to  return  to  it,  and 
there  must  be  a  new  domicile  acquired  by  actual  residence 
within  another  jurisdiction,  coupled  with  the  intention  of 
making  the  last  acquired  residence  a  permanent  home."  Hays 
v.  Hays,  74  111.  312.  Under  the  last  above  rule  laid  down,  we 
think  the  proofs  fail  to  show  that  the  relator  ever  gained  a 
permanent  residence  in  Colorado,  or  that  he  lost  his  residence 
in  Illinois. 

We  think  the  finding  and  judgment  of  the  court  below  was 
correct,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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67    576f 

V. 

W.  F.  Hunter. 

Pnneipal  and  Surety — Note — Extension — Pleading — Discretion  as  to 
Order  and  Time— Burden  of  Proof— Affidavit  of  Merits — Motion  to  Strike 
Pleas  from  Files. 

1.  The  order  and  time  of  pleading  rests  in  the  sound  discretion  of  the 
trial  court,  and  the  action  of  that  court  is  not  subject  to  review,  unless  it 
appears  that  such  discretion  has  been  improperly  exercised  to  the  prejudice 
of  the  party  complaining. 

2.  An  extension  of  time  that  will  operate  to  release  a  surety  on  a  prom- 
issory note  must  be  for  a  definite  time,  without  the  consent  of  the  surety, 
and  upon  a  new  and  sufficient  consideration. 

3.  In  an  action  against  a  surety  on  a  promissory  note,  the  burden  cf 
proof  to  support  pleas  of  alteration  and  extension  is  upon  the  defendant 

4.  Where  an  affidavit  of  merits  is  attached  to  th$  declaration,  the 
defendant  has  no  right  to  file  pleas  without  an  affidavit  of  merits. 

5.  In  the  case  presented,  the  affidavit  attached  to  the  general  issue* 
putting  in  issue  the  signature  of  the  note,  was  not  such  an  affidavit  of  merits 
as  the  statute  requires,  and  the  court  should  have  allowed  the  plaintifT5 
motion  to  strike  the  pleas  from  the  files. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  City  Court  of  Elgin  County;  the  Hon. 
A.  H.  Barry,  Judge,  presiding. 

•Messrs.  R.  M.  Ireland  and  James  Coleman,  for  appellant 
While  it  is,  no  doubt,  law,  that  if  the  creditor,  by  a  valid  and 
binding  agreement,  without  the  assent  of  the  surety,  gives 
further  time  to  the  principal,  the  surety  is  discharged,  yet  it 
is  equally  the  law  that  "mere  passiveness  or  delay  in  proceed- 
ing against  the  principal  will  not  discharge  the  surety."  Pearl 
v.  Welman,  11  111.  352.  "  All  that  a  Biirety  has  a  right  to 
require  of  a  creditor,  in  the  absence  of  a  statute  provision, 
is  that  no  affirmative  act  be  done  that  will  operate  to  his 
prejudice."     Yillare  v.  Palmer,  67  111.  204.     "  To  discharge  a 
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surety  by  reason  of  an  extension  of  the  time  of  payment,  there 
must  not  onlv  be  a  sufficient  consideration,  but  the  time  must 
be  definitely  fixed."     Gardner  v.  Watson,  13  111.  347. 

The  extension  of  time  of  payment,  even  for  a  definite 
period,  leaving  the  rate  of  interest  the  same,  has  never,  so  far 
as  we  are  aware,  been  held  to  be  a  contract  founded  on  a 
sufficient  consideration  to  be  valid,  and  to  release  the  surety. 
In  the  case  of  Dodgson  v.  Henderson,  113  111.  364,  the  Supreme 
Court  has  pushed  the  principle  to  the  farthest  verge  of  which 
we  know,  when  they  say  that  if  the  time  of  payment  is 
extended  to  a  definite  time,  and  the  principal  debtor  agrees  to 
keep  the  money  that  time,  and  pay  the  interest  promptly  at 
the  expiration  of  the  time,  there  is  a  sufficient  consideration 
for  the  promise  to  extend  the  time  of  payment,  and  the  surety 
will  be  released. 

The  statute  requires  that  the  defendant  "  shall  file  with  his 
plea  an  affidavit  stating  that  he  verily  believes  he  has  a  good 
defense  to  said  suit  upon  the  merits,  to  the  whole,  or  a  portion 
of  the  plaintiffs  demand,"  etc.  Sec.  37,  Practice  Act.  If 
there  had  been  no  plea  but  that  of  the  general  issue  filed,  the 
statute  might  have  been  substantially  satisfied;  but  there  was 
a  special  plea  also  on  file,  and  the  effect  of  a  verification 
simply  of  the  plea  of  the  general  issue  would  be  to  swear  that 
he,  the  defendant,  had  a  good  defense,  such  as  might  be  made 
under  the  general  issue,  but  would  necessarily  exclude  any 
verification  of  a  defense  to  be  made  under  a  special  plea.  An 
affidavit  in  conformity  with  the  statute  would  have  covered 
any  defense  that  could  have  been  made  under  either  the  plea 
of  the  general  issue  or  any  special  plea.  But  the  defendant 
having  seen  fit  to  confine  his  verification  simply  to  the  general 
issue,  the  special  plea  not  being  verified  in  fact  nor  even  by 
implication,  he  should  have  been  confined  to  a  defense  under 
the  general  issue,  and  the  special  plea  should  have  been 
stricken  from  the  files  upon  the  plaintiff's  motion.  The 
court's  refusal  to  do  so,  we  submit,  was  error.  "Where  the 
statute  requires  plea  to  be  accompanied  by  affidavit  of  merits, 
a  plea  unaccompanied  by  such  affidavit  should  be  stricken  from 
the  files."     Filkins  v.  Byron,  72  111.  101. 
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Messrs.  J.  A.  Rcssell  and  H.  B.  Willis,  for  appellee. 

The  appellant  contends  that  it  was  error  on  the  part  of 
the  trial  court  to  permit  the  tiling  of  such  plea  by  the  defend- 
ant Hunter.  We  believe  it  has  been  uniformly  held  by  the 
Supreme  Court  of  this  State,  that  the  granting  of  such  leave 
[  is  a  matter  which  rests  in  the  sound  discretion  of  the  court 
and  can  not  be  assigned  for  error  except  upon  an  apparent 
abuse  of  such  discretion  by  the  court.  Drake  v.  Drake,  83 
HI.  526;  Knickerbocker  Ins.  Co.  v.  McGinnis,  87  III.  70. 

The  law  is  well  settled  that  any  alteration  of  a  note,  how- 
ever slight,  by  one  having  an  interest  therein,  which  changes 
the  terms  of  the  contract,  will  avoid  the  note  or  instrument 
thus  altered,  if  made  after  the  delivery  of  tli3  saui3,  without 
the  knowledge  or  assent  of  the  makers.  Gardiner  v.  Harback, 
21  111.  129 ;  Benedict  v.  Minard,  58  III.  19;  Burwell  v.  Orr,  84 
III.  465;  Kelley  v.  Trnmblo,  74  111.  428. 

A  successful  defense  could  be  made  to  the  note  in  question 
by  the  defendant,  Hunter,  on  account  of  such  alteration,  and 
the  leave  was  properly  granted. 

C.  B.  Smith,  J.     This  was  an  action  of  assumpsit  on  the  fol- 
lowing note: 
"$250.  Elgin,  Dec.  13,  1SS0. 

"On  or  before  one  year  after  date  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  W.  H.  Truesdell  $250,  at  the  Home 
National  Bank  of  Elgin,  value  received,  with  interest  at  8  per 
cent,  per  annum. 

"No.  531.     Due  Dec.  13,  1881. 

"G.  H.  Sherman, 
«  Wm.  F.  Hunter." 

Hunter  alone  was  served  and  the  case  was  tried  as  to  him. 

The  defendant  first  pleaded  the  general  issue  and  one 
special  plea,  setting  up  that  he  signed  the  note  as  surety  and 
that  the  payee  had  extended  the  time  for  payment  one  year 
to  the  principal  debtor  for  a  consideration  without  the  knowl- 
edge or  consent  of  this  defendant,  wherefore  he  was  discharged, 
etc. 
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After  the  pleadings  were  in  this  condition,  defendant 
asked  and  obtained  leave  to  withdraw  the  general  issue  for  the 
purpose  of  obtaining  the  opening  and  closing  before  the  jury. 
The  cause  then  proceeded  to  trial  and  Hunter  was  placed  on 
the  stand  to  prove  his  signature,  and  then  he  stated  that  he 
3igned  the  note,  but  that  the  note  had  been  altered  since  he 
3igned  it,  and  that  the  words  kio?i  or  before"  had  been  added 
and  the  words  uor  either  of  us"  had  been  interlined  since  he 
signed  it. 

The  defendant  then  asked  and  obtained  leave  to  file  another 
plea  denying  the  execution  of  the  note,  and  then  filed  the  gen- 
eral issue  sworn  to  against  the  objection  of  the  plaintiff. 

The  trial  then  proceeded  resulting  in  a  verdict  for  defend- 
ant A  motion  for  new  trial  was  overruled  and  judgment 
rendered  on  the  verdict  against  the  plaintiff.  The  plaintiff 
bring 5  the  case  horo  on  appeal  and  asks  for  a  reversal  of  the 
judgment  and  assigns  the  usual  errors. 

The  plaintiff  complains  of  the  action  of  the  court  in  first 
allowing  the  general  issue  to  be  withdrawn  and  then  allowing 
it  to  be  again  filed  so  as  to  put  the  signature  and  alleged  alter- 
ation of  the  note  in  issue.  In  this  there  was  no  error.  The 
order  and  time  of  pleading  rests  in  the  sound  discretion  of  the 
court  and  is  not  subject  to  review  by  this  court  unless  the 
court  can  see  that  the  discretion  has  been  improperly  exercised 
to  the  prejudice  of  the  partly  complaining.  Upon  this  issue 
made  on  the  alteration  of  the  note  by  the  sworn  plea  of  the 
defendant,  we  think  the  proof  fails  to  show  the  alteration. 

The  charge  in  the  plea  amounts  to  a  charge  of  forgery  and 
the  burden  is  on  the  defendant  to  establish  the.  charge.  The 
plaintiff  positively  denies  it,  and  all  the  evidence  in  support  of 
the  plea  is  of  a  very  uncertain  and  unsatisfactory  character. 
But  we  think  the  changes  charged  to  have  been  made  in  the 
note  are  immaterial  and  presented  no  defense,  even  if  they  had 
been  made.   . 

The  legal  aspect  of  the  note  was  not  changed.  The  alleged 
changes  gave  the  plaintiff  no  right  he  did  not  before  have  nor 
cast  any  additional  burdens  on  the  makers  of  the  note. 

yfe  think  the  defendant  also  failed  to  establish  hi6  defense 
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made  under  his  special  plea  which  set  up  an  extension  of  time. 
To  make  this  defense  availing  and  successful  it  is  the  settled 
law  of  this  State  that  there  must  be  a  new,  valid  and  binding 
contract  between  the  payee  and  principal  maker  of  the  note 
(without  the  consent  of  the  surety),  capable  of  legal  enforce- 
ment. The  time  for  which  the  extension  is  made  must  be  a 
part  of  the  agreement  and  fixed,  and  it  must  be  upon  a  suf- 
ficient consideration.  This  was  held  in  Gardner  v.  Watson, 
13  111.  347. 

Counsel  for  appellee  contend  that  this  rule  is  re'axcd  in 
Dodgson  v.  Henderson,  113  III.  360,  but  we  do  not  think  so. 
On  the  contrary,  we  think  the  facts  in  the  case  come  fully 
within  the  rule  laid  down  in  Gardner  v.  Watson,  supra. 

The  time  for  which  the  extension  was  made  was  definitely 
fixed  to  a  certain  day  named  and  the  maker  agreed  to  keep 
the  money  until  that  time  and  to  pay  the  interest  annually. 

The  agreement  to  extend  to  a  certain  day  on  the  one  hand 
and  the  agreement  to  keep  the  money  until  that  day  by  the 
other  party,  was  a  valid  and  binding  agreement  capable  of 
enforcement  by  either  party,  and  the  agreement  to  pay  the 
interest  annually,  which  was  not  expressed  in  the  note,  was  a 
sufficient  consideration  to  support  the  mutual  promises  even  if 
such  consideration  was  needed  to  support  the  mutual  promises. 
Now,  do  the  facts  established  by  the  proof  in  the  case  at  bar 
bring  this  case  within  the  rule  ?  We  think  not.  Upon  appel- 
lee's own  testimony  there  is  a  clear  failure  to  show  that,  even 
if  the  time  was  extended  to  a  definite  date,  he  had  agreed  on 
his  part  to  keep  the  money  or  to  do  anything,  in  fact,  except 
what  the  note  already  required  him  to  do.  But,  even  upon 
the  point  of  fixing  any  day  or  time  to  which  the  extension 
was  made,  appellee's  own  testimony  is  too  indefinite  and 
uncertain  to  establish  that  point  in  his  favor.  His  statements 
are  directly  contradicted  by  appellant  as  to  any  definite  time 
being  fixed  for  the  extension. 

The  burden  of  proof  was  on  appellee  to  support  this  plea 
upon  all  its  material  averments  and  we  think  he  failed  to  do  so. 

Appellant  alleged  error  in  the  action  of  the  court  in  refus- 
ing to  strike  appellee's  pleas  from  the  files  on  his  motion,  fcr 
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want  of  an  affidavit  of  merits  to  his  pleas.     The  declaration 
had  the  common  counts  and  an  affidavit  of  merits  attached. 

Under  the  statute  the  defendant  had  no  right  to  tile  pleas 
without  an  affidavit  of  merits  on  his  part.  The  affidavit 
attached  to  the  general  issue  putting  in  issue  the  signature  of 
the  note  was  not  such  an  affidavit  of  merits  as  the  statute 
requires.  The  court  si  o  i Id  have  allowed  appellant's  motion 
to  strike  these  pleas  from  the  tiles  and  in  failing  to  do  60  there 
was  error.  For  this  error  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


W.  W.  Salsbury 

v. 

Henry  Falk. 


Pleading — Sufficiency  of  Plea  Charging  Fraud — Public  Lands — Entry — 
Application. 

1.  Pleas  charging  fraud  must  state  clearly  and  specifically  the  facts  done 
yr  omitted  which  are  supposed  to  constitute  such  fraud. 

2.  In  the  case  presented,  the  court  below  properly  sustained  a  demurrer 
to  the  plea  to  the  effect  that  the  money  sought  to  be  recovered  was  advanced 
to  the  defendant  for  performing  certain  illegal  services,  there  being  a  fail- 
ure to  state  facts  involving  the  parties  in  any  wiiiul  fraud. 

[Opinion  filed  December  8,  18SS.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Stbawn  &  PattonV  for  appellant. 

All  persons  are  conclusively  presumed  to  know  what  the 
law  requires.  In  legal  contemplation,  appellee  knew  a  fraud 
was  being  committed  against  the  laws  of  the  United  States, 
and  knew  he  was  paying  out  $250  to  appellant  for  assisting 
him  in  such  fraudulent  transaction. 
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Appellee  can  not  plead  ignorance  of  the  law.  Elliott  v. 
Swartwout,  10  Pet  137;  Mowatt  v.  Wright,  1  Wend.  355; 
Branham  v.  San  Jose,  24Cal.  585;  Silliman  v.  Wing,  7  N.  Y. 
159. 

The  want  of  a  consideration  is  of  no  avail  against  an  exe~ 
cuted  contract     Maxwell  v.  Graves,  59  Iowa,  613. 

An  agreement  to  do  an  illegal  act  can  not  be  enforced  by 
either  party.     Bishop  on  Contracts,  §  467. 

But  the  voluntary  performance  of  the  illegal  agreement  by 
both  parties  places  them,  in  effect,  in  the  same  position  as  if 
the  original  contract  had  been  good;  the  law  will  help  neither. 
Greenwood  v.  Curtis,  6  Mass.  358;  Morris  v.  Hall,  41  Ala- 
510;  Green  v.  Hal  lings  worth,  5  Dana,  173;  Myers  v.  Meinrath, 
101  Mass.  366;  Jacobs  v.  Stokes,  12  Mich.  381;  Liners  v. 
Hesing,  44  111.  113;  Arter  v.  Byington,  44  111.  468. 

Messrs.  N.  Q.  Tanquart  and  McIldufp  &  Torrance,  for 
appellee. 

If  the  plea  stated  facts  showing  the  transaction  between 
plaintiff  and  defendant  was  an  illegal  one  or  prohibited  by 
law,  it  shows  that  defendant  was  only  acting  as  the  agent  of 
Charles  A.  Florence,  of  Chicago.  The  plea  does  not  show 
that  the  defendant  had  paid  the  money  over  to  his  principal. 
Under  the  law,  even  though  the  transaction  was  a  fraudulent 
one — one  in  which  the  law  would  help  neither  of  the  parties 
if  completed — yet,  where  one  of  the  parties  to  the  transaction 
rescinds,  as  he  may  do  while  the  money  is  in  the  hands  of  the 
agent,  he  can  maintain  an  action  to  recover  the  money  back 
from  the  agent.  To  permit  this,  say  the  courts,  "is  merely 
to  allow  a  locus pamitenticB,  and  to  prevent  the  illegal  contract 
from  being  executed  at  all."  Merryweather  v.  Nixon,  2 
Smith's  Lead.  Cas.  7th  Am.  Ed.  p.  479,  and  notes  thereto; 
Knowlton  v.  Empire  Spring  Co.,  14  Blatch.  364;  White  v. 
Franklin  Bank,  22  Pick.  189;  Adams  Express  Co.  v.  Reno,  48 
Mo.  264;  Hooker  v.  DePalos,  28  Ohio  St  251;  Edgar  v. 
Fowler,  3  East,  225. 

By  pleading  this  special  plea  the  defendant  mrst  show 
clearly  that  the  plaintiff  is  debarred  from  recovering  from 
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him,  upon  grounds  of  public  policy,  the  money  he  admits  he 
secured.  He  is  entitled  to  no  consideration  or  protection  at 
the  hands  of  the  court.  The  reason  of  the  law  is  better  and 
broader  than  that.  It  is  the  benefit  of  the  public,  and  not  the 
advantage  of  the  defendant  to  an  action,  that  is  to  be  consid- 
ered in  cases  in  which  one  or  more  of  several  parties  in  pari 
delicto  rely  for  defense  upon  the  illegality  of  the  transaction 
out  of  which  the  claim  arises.  In  such  eases  the  presumption 
is  in  favor  of  the  transaction,  and  if  it  be  susceptible  of  two 
meanings,  one  legal  and  the  other  not,  that  interpretation  will 
be  put  on  it  which  will  support  and  give  it  operation.  Lewis 
v.  Davison,  4  Mees.  &  W.  G54;  Mittelholzer  v.  Fullerton,  6 
Q.  B.  9S9;  Biel  v.  Miller,  11  Bush.  306. 

In  order  to  make  a  contract  unlawful,  as  being  against  pub- 
lic policy  or  law,  it  must  be  manifestly  or  directly  so.  It  is 
not  sufficient  that  the  contract  is  connected  with  some  viola- 
tion of  law  remotely  or  indirectly.     Bier  v.  Gratt,  24  Gratt.  1. 

C.  B.  Smith,  J.  This  is  an  appeal  from  the  Circuit  Court 
of  Living  ton.  The  action  is  assumpsit  on  the  common  counts. 
The  plaintiff  sought  to  recover  only  on  a  claim  for  money  ad- 
vanced to  the  defendant  for  his  use. 

The  defendant  pleaded  a  special  plea,  setting  up  that  the 
money  was  advanced  to  him  by  plaintiff  for  the  purpose  of 
paying  him  for  performing  certain  illegal  services  for  the 
plaintiff.  The  defendant  afterward  obtained  leave  to  amend 
this  plea,  the  amended  plea  being  as  follows: 

"And  now  comes  the  defendant,  by  Strawn  &  Patton,  his 
attorneys,  and  defends  the  wrong  and  injury,  when,  etc.,  and 
says  that  the  plaintiff  ought  not  to  have  his  aforesaid  action, 
because  he  eays  that  the  claim  of  the  plaintiff  under  said  dec- 
laration and  bill  of  particulars  filed  herein  is  for  money  paid 
to  the  defendant  by  plaintiff,  at  his  request,  and  defendant 
avers  that  said  money  was  paid  to  him  by  the  plaintiff  for  the 
purpose  of  procuring  an  entry  of  160  acres  of  government 
land  located  in  the  State  of  Nebraska,  under  the  timber  cult- 
ure land  laws  of  the  United  States,  by  means  of  a  written  ap- 
plication signed  by  the  plaintiff  in  the 'State  of  Illinois,  the 
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same  never  having  been  sworn  to  by  said  plaintiff  before  the 
register  or  receiver  of  the  land  office  or  the  clerk  of  a  court 
of  record,  or  other  officer  authorized  to  administer  oaths  in 
the  government  land  district  whore  the  said  land  was  situated; 
nor  did  the  defendant  know  the  law  required  said  written 
application  to  be  sworn  to;  and  defendant  avers  that  said  blank 
application  was  forwarded  to  Lira  by  Charles  A.  Florence,  of 
Chicago,  Illinois,  and  that  he  procured  the  signature  of  plaint- 
iff thereto  and  returned  the  same  to  said  Florence,  and  by 
that  means  defendant  procured  from  the  register  the  receipt 
for  the  payment  of  the  government  fee  provided  under  said 
laws,  the  plaintiff  well  knowing,  at  the  time  he  signed  said 
application,  that  he  was  not  to  swear  to  the  same,  and  further 
knowing,  at  the  time  he  received  said  receipt,  that  he  had  not 
made  an  affidavit  to  the  facts  set  out  in  said  application,  as  re- 
quired by  law.  And  defendant  avers  that  for  such  illegal 
service  he  received  from  the  plaintiff  the  money  now  sought 
to  be  recovered  back  in  this  action.  And  this  the  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment,"  etc. 

A  demurrer  was  entered  to  this  plea  by  appellee,  and  su6- 
tained  by  the  court,  and  appellant  abiding  by  his  plea,  and 
there  being  no  other  plea  on  file,  a  jury  was  called  to  assess 
the  damages,  which  they  did  at  $250. 

After  overruling  a  motion  for  a  new  trial,  the  court  gave 
judgment  on  the  verdict;  and  appellant  brings  the  case  here 
on  appeal  and  assigns  for  error  the  action  of  the  court  in  sus- 
taining the  demurrer  to  his  amended  plea. 
\  We  think  the  demurrer  was  properly  sustained,  and  that 
there  was  no  error  in  so  doing.  The  plea  entirely  fails  to  set 
up  any  such  state  of  facts  as  involved  either  the  plaintiff  or 
the  defendant  in  any  wilful  fraud  upon  the  government.  It 
was  probably  the  intention  of  the  pleader  to  do  so,  but  he 
signally  failed.  The  plea  seems  to  be  unintelligible.  It  is 
certainly  wanting  in  every  element  of  a  good  plea  charging 
fraud.  Pleas  alleging  fraud  must  state  clearly  and  specifically 
the  facts  done  or  omitted  which  are  supposed  to  constitute  the 
fraud,  so  that  the  court  may  determine  from  the  facts  stated 
whether  or  not  a  fraud  has  b^en  committed,  and  so  that  the 
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party  charged  with  the  fraud  may  know  what  acts  /and  facts 
are  aileged  against  him,  and  be  prepared  to  deny  them  in  his 
replication  and  meet  them  on  the  trial. 

The  plea  being  bad  in  all  these  respects,  the  demurrer  was 
properly  sustained,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


G.  W.  Vanscoy 
v. 

C.  L.  BlGELOW  ET  AL. 

28    801 

Replevin — Sales — Delivery  of  Possession — Sufficiency  of— Instructions     |  59     91 
— General  Objections. 

In  an  action  of  replevin  to  recover  a  coal  office,  shed  and  scales  taken 
tinder  an  execution  against  a  third  person,  it  is  held:  That  the  transfer  of 
the  property  to  the  plaintiffs  upon  a  sale  before  the  levy  of  the  execution 
was  not  fraudulent,  the  possession  taken  being-  sufficient  in  view  of  the 
nature  of  the  property  sold;  and  that,  in  the  absence  of  specific  objections, 
no  error  in  the  instructions  appears. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Strawn  &  Patton,  for  appellant 

Messrs.  H.  IL  McDowell  and  A.  E.  Harding,  for  appel- 
lees. 

C.  B.  Smith,  J.  This  suit  is  in  replevin  and  brought  by 
appellee  against  appellant,  charging  him  with  wrongfully  tak- 
ing from  appellee  one  coal  office,  one  coal  shed  and  one  fuur- 
ton  Howe  Bcales.  Vanscoy  was  a  constable  and  took  the 
property  from  appellees  by  virtue  of  an  execution  in  his  hands, 
issued  upon  a  judgment  rendered  by  a  justice  of  the  \  eaco 
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against  one  John  W.  Eagle,  in  favor  of  Richard  Evans,  Octo- 
ber 24,  1887,  for  $200.  The  execution  was  issued  on  the  same 
day  the  judgment  was  rendered.  Appellees  bought  the  prop- 
erty in  good  faith  and  for  a  valuable  consideration  November 
3,  1885,  long  before  the  debt  upon  which  judgment  was  taken 
had  any  existence.  Appellant  charges  no  fraud  nor  want  of 
sufficient  consideration  in  the  transfer  and  sale  from  Eagle  to 
appellees,  nor  does  he  claim  he  had  any  debt  against  Eagle  at 
the  time  of  the  sale,  nor  that  he  afterward  trusted  Eagle  on 
the  supposition  that  Eagle  owned  the  property  in  controversy. 
The  only  point  he  makes  is  that  the  delivery  of  the  property 
to  appellees  by  Eagle,  was  not  sufficient  to  invest  them  with 
title  as  against  creditors.  The  verdict  and  judgment  was 
for  appellee. 

The  facts  about  the  delivery  are  that  after  appellee  pur- 
chased the  property  and  assumed  the  payment  of  two  chat- 
tel mortgages,  amounting  to  about  $451,  appellees  and  Eagle 
went  to  the  coal  sheds  and  coal  office,  and  the  keys  were 
delivered  to  appellees  and  possession  taken,  and  the  keys  thus 
delivered  were  within  an  hour  again  delivered  to  Eagle,  who 
appears  thereafter  to  have  had  possession  for  appellees. 

Appellant  now  contends  that  this  transfer  is  fraudulent,  and 
that  no  sufficient  evidence  of  delivery  was  shown  to  be  valid 
against  creditors.  We  think  that  the  possession  taken  was  all 
the  law  required,  considering  the  nature  of  the  property 
transferred  and  sold,  and  that  it  was  sufficient  to  transfer  the 
title  to  appellee. 

Appellant  complains  that  the  instructions  were  erroneous 
but  points  out  no  specific  error,  nor  does  he  state  in  which 
of  the  numerous  instructions  given,  the  error,  whatever  it 
is,  may  be  found. 

We  have  been  unable  to  find  any  error  in  the  instructions 
or  the  record,  and  the  judgment  will  be  affirmed. 

Judgment  ajjhnned. 
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Ferdinand  Ribordy 

v. 
Alexis  Pellachoud. 

Wafers — Drainage  over  Another's  Lands — Ditch — Instructions — Pre' 
script  ion. 

1.  In  an  action  to  recover  damages  for  closing  a  ditch  and  thereby  flood- 
ing the  plaintiff's  hind,  it  is  held:  That  an  instruction  touching  the  plaint- 
iff's right  to  drain  his  land  into  a  natural  channel  or  depression  was  defect- 
ive in  not  stating  the  hypothesis  that,  in  order  to  justify  the  plaintiff  in 
throwing  water  upon  the  defendant's  land,  there  must  be  a  natural  channel, 
depression  or  outlet  thereon;  and  that  an  instruction  touching  the  question 
of  prescription,  was  erroneous. 

2.  One  can  not  acquire  a  prescriptive  right  to  flow  another's  land  by  the 
acquiescence  of  the  latter  for  **  several  years." 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  McIldcff  &  Torrance,  for  appellant. 

Messrs.  Strawn  &  Patton,  for  appellee. 

C.  B.  Smith,  J.  This  is  an  action  brought  by  appellee 
against  appellant  in  case,  charging  him  with  stopping  up  a 
ditch  and  thus  throwing  water  back  on  his  land  and  destroy- 
ing his  crops.  It  appears  from  the  evidence  that  appellee 
owned  forty  acres  of  land  lying  directly  west  and  adjacent  to 
forty  acres  owned  by  appellant  on  the  east.  There  was  some 
wet  land  on  appellee's  lot,  and  particularly  near  his  west  line 
was  a  low  depression,  much  like  a  pond,  which  held  move  or 
less  water.  It  was  all  open  prairie  land  and  there  seems  to 
have  been  very  slight  fall  for  this  water  in  any  direction,  and 
there  was  a  dispute  on  the  trial  as  to  which  way  this  pond 
would  naturally  drain.     In  1869  appellant  plowed  two  furrows 
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upon  his  land  to  within  ten  or  fifteen  rods  of  the  east  line  of 
appellee's  land  and  run  thence  in  a  southerly  direction  to  a 
low  depression  on  his  own  land.  The  appellee  also  made  a 
ditch  across  a  part  of  his  land  to  meet  the  ditch,  or  furrows, 
made  on  appellant's  land.  Afterward  appellant  closed  up  the 
ditch  on  his  line,  or  at  least  that  is  the  claim  made  by  appellee, 
and  obstructed  the  flow  of  the  water,  which  resulted  in  throw- 
ing it  back  on  plaintiffs  premises  and  injuring  his  crops.  The 
defendant  pleaded  the  general  issue  and  a  trial  was  had  result-  • 
ing  in  a  verdict  for  the  plaintiff  for  $10.  The  court  overruled 
a  motion  for  a  new  trial  and  appellant  brings  the  case  hero  on 
appeal.  The  bill  of  exceptions  contains  over  300  pages  of 
evidence.  Neither  the  importance  of  the  questions  nor  the 
amount  involved  would  seem  to  justify  us  in  an  elaborate 
review  of  the  questions  presented  and  we  shall  content  our- 
selves with  briefly  disposing  of  them. 

We  should  not  disturb  the  verdict  because  of  any  supposed 
conflict  between  it  and  the  evidence,  but  we  regret  to  be  com- 
pelled to  reverse  the  judgment  because  of  erroneous  instruc- 
tions. "Whether  there  was  a  natural  channel  or  outlet  for 
water,  or  even  a  mere  depression  of  land  over  appellant's  land, 
was  a  disputed  fact.  The  first  instruction  given  for  plaintiff 
properly  declared  that  he  might  drain  his  lands  for  agricult- 
ural purposes  into  natural  channels  or  depressions,  but  did 
not  hypothetically  submit  in  the  same  instruction  that,  in 
order  to  justify  throwing  it  on  appellant's  land,  there  must  be 
a  natural  channel,  depression  or  outlet  over  his  land  through 
which  it  nvght  pass.  The  instruction  was  bad  in  that  respect 
and  needed  that  modification,  under  the  authority  of  Peck  v. 
Harrington,  109  111.  611,  and  again  reiterated  in  Totel  v. 
Bonnefoy,  123  111.  653.  And  such  seems  to  be  required  by 
Sec.  4,  Farm  Drainage  Act  of  1SS7. 

We  do  not  think  the  objections  to  the  second,  third,  fifth 
and  sixth  instructions  given  for  appellee  are  well  taken. 
But  the  seventh  instruction  given  for  appellee  was  clearly 
wrong.  It  told  the  jury  that  if  appellant  had  dug  a  ditch  on 
his  own  land  and  acquiesced  in  appellee's  use  of  it  for  "  several 
years"  then  he  would  have  no  right  to  fill  it  up,  and  if  he  did 
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to  the  damage  of  appellee,  then  he  would  be  liable.  The  effect 
of  this  instruction  was  to  tell  the  jury  that  appellee  might 
obtain  a  prescriptive  right  to  flow  his  water  over  appellant's 
land  in  less  than  twenty  years.  This  is  not  the  Jaw.  Deyo  v. 
Ferris,  22  111!  App.  154,  and  cases  there  cited.  See  also  Totel 
v.  Bonnefoy,  supra. 

For  these  errors  the  judgment  is   reversed  and  cause    re- 
manded. 

Reversed  and  remanded. 


Z.  O.  Jackson,  Administrator, 

v. 
Amelia  S.  K.  May. 

Mortgages — Foreclosure —  Usury — AppJica tion  of  Payments— Principal 
and  Surety — Priority  of  Equities  in  Mortgaged  Property — Subrogation. 

1.  Where  one  of  two  loans  is  usurious*,  the  other  is  not  affected  merely 
because  they  were  made  at  about  the  same  time  and  secured  by  the  same 
mortgage.  If  the  loans  are  in  fact  separate  and  independent,  they  will  be 
bo  treated  in  regard  to  ueury. 

2.  Where  a  charge  for  expense  and  trouble  on  the  part  of  the  lender  in 
securing  money  with  which  to  make  a  Joan  is  included  in  the  note,  the  trans- 
action is  usurious. 

3.  Where  a  mortgage,  given  primarily  to  secure  a  note  for  a  new  indebt- 
edness, includes  personally  secured  notes  for  a  prior  indebtedness  to  the 
mortgagee,  the  proceeds  of  a  sale  of  the  mortgaged  premises  should  be  first 
applied  in  payment  of  ihe  note  which  is  otherwise  unsecured. 

4.  The  right  of  personal  securities  to  subrogation  depends  on  whether 
they  have  first  discharged  the  principal  debt,  and  whether  there  are 
superior  equities  attaching  to  the  mortgaged  property  in  favor  of  other 
parties. 

[Opinion  filed  December  8,  1888.] 

Appeal  frona.  and  in  error  to  the  Circuit  Court  of  La 
Salle  County;  the  Hon.  Chaklks  Blanchard,  Judge,  pre- 
siding. 

Vol.  XXVIII  20 
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Messrs.  Duncan,  O'Conor  ife  Gilbert,  for  appellant  and 
plaintiffs  in  error. 

If  there  is  any  rule  of  law  well  settled  it  is  that  the  surety 
upon  a  promissory  note  is  entitled  to  the  benefit  of  all  other 
securities  for  the  same  debt  given  by  the  debtor  to  the  creditor. 
The  surety  upon  a  note  secured  by  a  deed  of  trust  by  the 
principal  maker  has  the  right  to  demand  that  the  real  estate 
security  shall  first  be  exhausted  for  its  payment  before  recourse 
is  had  upon  him.  So,  too,  a  creditor  who  has  personal  security 
and  also  property  pledged  for  the  payment  of  his  debt,  holds 
such  property  in  trust  for  the  surety,  and  must  use  it  in  dis- 
charge of  the  debt.  Booth  v.  Wiley,  102  111.  84;  Kirkpatrick 
v.  Howk,  80  111.  122;  National  Exchange  Bank  v.  Sillrman, 
65  N.  Y.  475. 

The  mortgage  executed  by  the  Jacksons,  to  foreclose  which 
the  bill  in  this1  case  was  filed,  was  expressly  given  and  taken  to 
secure  the  payment,  first,  of  these  two  $5,000  notes,  and  sec- 
ond, the  note  for  $10,867.50.  The  mortgagee  obtained  that 
security  in  addition  to  the  personal  liability  of  the  sureties, 
and  by  the  law  the  sureties  had  the  right  to  demand,  either 
that  the  mortgaged  premises  should  be  sold  and  the  money 
applied  in  payment  of.  those  two  notes  before  resort  could  be 
had  upon  them,  or,  at  least,  that  they  should  be  subrogated  to 
the  rights  of  the  mortgagee  upon  the  payment  by  them  of 
these  notes. 

Another  well  and  thoroughly  settled  rule  is  this :  -that  where 
a  mortgage  secures  several  promissory  notes  falling  due  at 
different  times,  the  one  first  falling  due  is  entitled  to  priority 
of  payment  out  of  the  proceeds  of  the  sale.  Flower  v.  Ell- 
wood,  66  111.  441;  Herrington  v.  McCollum,  73  111.  476;  2 
Jones  on  Mortgages,  §  1699. 

* 

Messrs.  "Walter  Rerves  and  Oscar  B.  Ryon,  for  appellee 
and  defendant  in  error.' 

Lacet,  P.  J.  The  appellee  filed  her  bill  in  equity  to  fore- 
close her  certain  mortgage  on  certain  real  estate  therein  named, 
executed  to  her  by  Hiram  Jackson  and  wTife,  William  S.  Jack- 
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son,  Z.  Orlando  Jackson,  and  James  Jackson  and  wife,  dated 
November  5,  1883,  and  acknbwledged  December  5,  1883? 
made  to  secure  three  certain  promissory  notes,  as  follows : 
Two  of  said  notes  for  a  sum  of  $5,000  each,  payable  one  year 
after  date,  to  the  appellee,  with  eight  per  cent,  interest,  dated 
October  1,  1883,  and  executed  by  Hiram  Jackson,,  Z.  Orlando 
Jackson,  ¥m.  Dannell,  Samuel  J.  Hayes,  Noble  O.  Baldwin, 
and  ffm.  S.  Jackson;  and  one  of  the  said  notes  payable  to 
appellee,  dated  November  25, 1883,  for  the  sum  of  $10,867.50 
drawing  same  rate  of  interest,  and  signed  by  Hiram  Jackson 
and  Z.  Orlando  Jackson,  due  October  1,  1885. 

The  defense  made  by  all  the  signers  of  the  first  said  men 
tioned  notes  as  well  as  all  the  signers  of  the  last  mentioned 
notes,  was  only  partial.  It  insists  that  subsequently  to  the 
execution  of  the  notes  and  mortgage  it  was  arranged  between 
the  appellee  and  respondents  in  the  foreclosure  proceeding, 
Hiram  and  W.  S.  Jackson  and  Wm.  Dannell,  that  240  acres 
of  the  land  included  in  the  mortgage  should  be  sold  to  the  son 
of  Wm.  Dannell,  and  that  the  purchase  price  thereof,  which 
was  $6,681.72,  after  outstanding  incumbrances  which  were 
prior  to  said  mortgage  had  been  satisfied,  should  be  applied  as 
payment  upon  the  said  two  $5,000  notes  upon  which  the  said 
Dannell  was  security;  that,  in  pursuance  of  such  agreement, 
Dannell  purchased  the  land  March  1,  1884,  at  said  price,  and 
paid  therefor  by  giving  his  note  and  mortgage  upon  said  land, 
but  that  appellee  wrongfully  applied  the  said  amount,  $6,681.72, 
upon  the  $10,867.50,  instead  of  the  first  two  mentioned  notes. 

The  answer  also  sets  up  and  insists  on  the  defense  of  usury 
"as  against  all  the  said  notes,  claiming  that  the  loan  was  one 
entire  transaction,  and  that  the  appellee  reserved  more  than 
eight  per  cent,  per  annum  interest  on  the  amount,  to  wit, 
$1,720,  by  tlir.t  amount  being  retained  by  H.  N.  Ryon,  the 
agent  and  attorney  of  appellee,  to  procure  the  said  loan  of 
$20,867.50  as  a  bonus  and  charge  for  making  the  said  loan  over 
and  above  the  rate  of  interest  reserved  in  the  notes,  which  was 
a  device  to  evade  the  usury  laws,  and  charges  that  appellee 
received  a  portion  thereof  and  that  Ryon  advanced  a  portion 
of  the  money,  to  wit,  $3,500.     Hiram  and  W.  S.Jackson  were 
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the  principals  on  the  said  notes,  and  the  other  signers  were  only 
sureties.  The  original  respondents,  Wm.  Dannell  and  Hiraiu 
Jackson,  having  died,  Cephas  D.  Patterson,  administrator  of 
said  Dannell,  deceased,  and  Z.  O.  Jackson,  administrator  oi 
Hfrain  Jackson,  deceased,  were  made  parties  defendant.  On 
March  4,  1887,  final  decree  was  rendered  in  the  case,  disallow- 
ing the  claim  of  the  wrongful  entry -of  the  credit  claimed  and 
disallowing  a  claim  for  usury  on  the  two  first  mentioned 
$5,000  notes,  and  allowing  the  claim  of  usury  on  the  other 
note  to  the  amount  of  $517.50.  The  court  found  due  on  the 
said  two  $5,000  notes  the  sum  of  $12,139.94:,  and  on  the  other 
note  $3,556.89,  after  deducting  the  usury  and  applying  all  pay- 
ments, whether  of  principal  or  interest,  in  the  principal,  and 
ako  allowing  $393.42  as  attorney's  fee,  as  provided  for  by  the 
mortgage. 

The  decree  then  ordered  the  sale  of  the  premises  to  satisfy 
the  decree  rendered  for  the  above  amounts  and  costs  of  6uit, 
and  in  case  of  deficiency  in  payment  of  the  6aid  note  dated 
November  25, 1883,  W.  S.  Jackson  and  Z.  O.  Jackson,  and  the 
latter  as  administrator,  etc.,  to  pay  the  amount  of  the  defi- 
ciency of  said  note  to  appellee  and  for  execution;  and  the  court 
rendered  a  similar  decree  against  the  signers  of  the  other  notes 
for  any  deficiency  remaining  thereon,  but  against  all  the 
administrators  to  be  paid  in  due  course  of  administration. 

From  this  decree  Z.  O.  Jackson,  administrator  of  the  estate 
of  Hiram  Jackson,  deceased,  prosecutes  this  appeal,  and  the 
other  respondents  a  writ  of  error,  which  two  suits  in  this 
court  have  been  consolidated. 

The  above  appellant  and  plaintiffs  in  error  assign  several 
causes  for  error,  and  among  thein,  and  relied  on  in  their  brief, 
are,  that  the  court  erred  in  not  making  the  credit  on  the  two 
$5,000  notes,  instead  of  the  $10*867.50  note,  and  in  not  order- 
ing the  proceeds  of  the  6ale  of  the  mortgaged  premises  to  be 
first  applied  in  the  payment  of  the  said  two  first  named  notesi 
and  in  not  allowing  the  claim  of  usury  as  against  all  the  notes, 
and  rejecting  all  the  interest  retained  in  the  several  notes  from 
their  date  till  the  time  that  they  respectively  became  due,  and 
only  computing  interest  on  the  balance  due,  after  deducting 
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all  payments,  whether  for  usury  or  otherwise,  out  of  the  prin- 
cipal of  the  first  two  notes  of  $5,000  each,  on  the  several 
notes  from  the  times  they  respectively  fall  due,  and  this 
court  is  asked  to  reverse  the  decree  with  directions  to  the 
court  below  to  render  a  new  decree  on  the  principle  above 
announced. 

The  only  two  questions,  then,  for  ns  to  pass  upon  here,  are 
the  questions  of  usury  and  the  application  of  the  payment  of 
the  proceeds  of  the  land  sold.  Inasmuch  as  both  questions 
depend  to  some  extent  upon  the  facts  in  the  case  as  detailed 
in  the  evidence,  we  can  more  conveniently  consider  them 
together,  and  will  do  so. 

Now,  first,  as  to  the  manner  and  circumstances  of  the  nego- 
tiations and  payment  of  the  money  borrowed,  as  represented 
in  the  mortgage.  We  will  not  undertake  to  go  over  the  evi- 
dence in  detail,  but  we  have  examined  it  with  care,  and  are 
satisfied  that  substantially  the  following  state  of  facts  concern- 
ing the  matter  is  correct:  Hiram  and  W.  S.  Jackson  were 
insolvent  and  had  made  an  assignment  for  the  benefit  of  their 
creditors,  and  were  indebted  to  the  amount  of  about  $60,000, 
and  having  an  opportunity  to  settle  with  their  creditors  for 
fifty  cents  on  the  dollar,  wanted  to  borrow  of  the  appellee 
about  $24,000,  and  made  this  proposition  to  11.  N.  Ryon,  an 
attorney  residing  in  La  Salle  county,  Illinois,  to  borrow  such 
sum  of  appellee.  Ryon  had  usually  acted  for  the  appellee, 
who  resided  in  Kalamazoo,  Michigan,  in  regard  to  her  legal  t 
business,  and  sometimes  concerning  her  loans,  though  as  a  rule 
she  negotiated  them  herself. 

This  was  some  time  prior  to  October  1,  1S83,  but  at  that 
time  he  could  not  give  them  any  definite  answer. 

In  a  few  days,  about  the  first  of  October  of  said  year,  or 
two  or  three  days  after,  appellee  came  from  her  home  in 
Michigan  to  La  Salle  county,  Illinois,  and  there  met  one  of 
the  Jacksons  personally,  perhaps  the  father,  as  one  was  the 
father  and  the  other  the  son,  and  refused  to  make  the  loan  for 
the  amount  required,  but  agreed  to  loan  them  810,000  on  per- 
sonal security  named,  the  appellees  who  signed  as  sureties 
afterward  being  the  ones  agreed   on.     The  notes  of  §5,000 
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now  in  question  were  drawn  up  by  Ryon  for  appellee,  and 
were  given  over  to  Jackson  to  procure  the  Eccuiity,  who  after- 
ward procured  the  names  to  be  attached. 

The  note  was  then  placed  in  the  hands  of  Ryon  to  hold  till 
the  money  was  sent  by  appellee.  At  this  time  only  the  rate 
of  eight  per  cent,  interest  mentioned  in  the  note  was  reserved 
or  taken. 

Some  days  afterward  one  of  the  Jacksons  came  to  Ryon 
and  made  an  earnest  appeal  to  him  to  make  an  effort  to  obtain 
the  balance  of  the  desired  amount,  or  at  least  $10,000  more, of 
appellee,  she  then  having  returned  to  Kalamazoo.  Kyon  told 
him  that  he  thought  it  would  be  hard  to  do,  as  he  did  not  think 
she  had  the  ready  money,  but  could  raise  it  if  she  wanted  to 
on  collaterals  which  he  knew  she  held,  but  he  would  not  under- 
take it  as  her  agent,  and  would  charge  them  $1,000  for  his 
services  in  obtaining  the  money  and  in  assisting  the  payment 
of  it  over  to  the  creditors  of  the  Jacksons,  6ome  of  whose 
claims  were  in  judgment  under  the  compromise.  None  of  the 
money,  it  was  urged,  could  go  into  the  hands  of  the  Jacksons. 
This  the  Jacksons  consented  to,  and  Ryon  went  on  his  mission 
to  Kalamazoo  to  6ee  appellee.  On  his  arrival  there  he,  on 
account  of  his  former  relations  with  her  in  a  business  wav 
expressly  told  her  that  he  came  as  the  agent  of  the  Jacksons, 
and  that  they  were  to  pay  him  and  that  she  must  not  regard 
him  as  her  agent.  She  then  told  him  that  she  would  be  at 
great  expense  raising  the  money,  and  she  would  require  a 
bonus  of  about  live  per  cent,  on  this  last  loan  to  pay  her  for 
this  expense.  On  Ryon's  return  home  he  reported  this  to  the 
Jacksons,  and  they  at  once  agreed  to  give  it.  Appellee  then 
being  informed  of  this,  proceeded  to  raise  the  money  so  agreed 
to  be  loaned ;  and  Ryon  proceeded  to  get  up  the  mortgage  on 
the  real  estate  and  the  note  last  agreed  on,  which  was  finally 
accomplished  about  the  date  of  the  last  note.  The  amount  of 
the  note  when  finally  agreed  on  was  for  $10,867.50.  The 
amount  that  was  represented  in  this  note  was  $10,350,  to  be 
paid  over,  and  which  was  afterward  paid  over,  to  the  Jack 
sons.  The  sum  of  $517.50  was  the  five  per  cent,  on  that  sum 
to  be  paid  to  the  appellee.     In  the  meantime,  before  this  was 
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done,  the  $10,000  had  been  paid  over  to  Ryon  for  the  Jack- 
sons  on  the  first  loan,  but  was  not  yet  paid  to  their  creditors. 
The  mortgage  was  drawn  up  and  Ryon,  on  his  own  motion,  so 
wrote  itas  to  cover  the  first  two  notes  as  well  as  the  last  note, 
although  that  had  not  been  contemplated  before  that  time  by 
any  of  the  parties.  The  money  on  the  last  named  note  was 
raised  mostly  by  appellee,  but  partly  by  Ryon  advancing  it  and 
taking  appellee's  note  to  himself,  which  she  afterward  paid. 
Afterward,  some  time  in  1884,  the  Jacksons  negotiated  and 
sold  the  part  of  the  land  above  named,  for  which  the  $6,6S1.72 
was  paid,  and  the  mortgage  was  released  as  to  it,  and  this 
amount  applied  on  the  said  last  named  note.  There  was  an 
attempt  made  to  show  th&t  the  amount  last  named  was  agreed 
on  between  Ryon,  acting  for  appellee  and  W.  S.  Jackson  and 
Dannell;  that  this  amount  was  to  be  credited  on  the  two  first 
named  notes  on  which  Dannell  was  security.  This  was  in  con- 
sideration that  Dannell's  son  should  purchase  the  land;  but  this 
is  utterly  denied  by  Ryon,  and  we  think  the  contention  of 
appellant  and  plaintiffs  in  error,  all  the  evidence  and  circum- 
stances considered,  is  not  sustained  in  that  particular.  We  have 
arrived  at  these  conclusions  notwithstanding  the  evidence  of 
W.  S.  Jackson  to  the  contrary,  whose  attitude  in  this  case  does 
not  highly  recommend  his  case  or  his  testimony  to  the  favor- 
able consideration  of  this  court. 

He  also  seems  to  be  contradicted  by  his  own  letter  written 
to  appellee,  dated  October  2-i,  1883,  in  which  he  tells  her, 
li  We  are  depending  on  that  $10,000  still,"  and  other  like 
expressions.  This  letter  shows  beyond  question  that  the  loan 
represented  in  the  first  two  notes  was  made  independently  of 
that  represented  in  the  last  note,  though  they  were  both  closed 
at  or  about  the  same  time.  We  regard  the  loans  as  separate 
and  independent  and  therefore  the  taint  of  usury  can  not  inhere 
to  the  first  two  notes.  The  agreement  for  the  loan  in  case  of 
the  first  *wo  notes  was  not  in  anywise  dependent  on  the  latter. 
The  first  loan  .was  without  dependence  on  the  second.  The 
security  was  agreed  on  and  the  note  drawn  up  and  signed  prior 
to  the  time  the  last  one  was  agreed  on,  and  if  the  last  one  had 
failed  the  first  would  still  have  subsisted. 
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This  disposes  of  the  usury  charged  against-  the  first  two 
named  notes.  We  are  satisfied  with  the  finding  of  the  court 
as  to  usury  charged  against  the  last  named  note. 

Taking  the  testimony  of  the  appellee  herself  as  being  correct 
we  must  hold  it  to  have  been  usurious.     The  fact  that    she  ; 

was  to  be  put  to  trouble, and  perhaps  expense,  in  obtaining  the 
money  from  her  creditors  or  even  in  borrowing  it,  can  not  be 
regarded  as  freeing  the  transaction  of  its  usurious  taint. 

It  was  a  contract,  a  part  of  which  had  for  its  object  the  loan 
of  money,  and  without  that  nothing  was  to  be  paid  to  appellee 
for  her  trouble  and  expenses.  If  a  case  like  this  is  not  usurious 
then  indeed,  it  would  be  easy  to  evade  the  statute  against 
taking  usury.  But  we  are  satisfied  that  the  amount  of  usury 
contained  in  the  note  as  found  by  the  court  is  also  correct. 
The  amount  of  $517.50  was  no  doubt  the  6um  agreed  to  be 
received  by  appellee,  and  the  note  made  that  much  too  large 
in  consequence.     This  the  court  deducted,  and  it  was  correct. 

The  only  remaining  question  is  in  regard  to  the  proper 
application  of  the  credit  The  question  of  agreement  is  settled 
against  appellant  and  plaintiffs  in  error.  It  now  remains  to  be 
considered  whether  there  is  anything  in  the  facts  and  circum- 
stances that  would  make  it  equitable  that  the  securities  on  the 
first  two  notes  should  be  entitled  to  this  credit  to  the  serious 
impairment  of  the  appellee's  mortgage  security  for  her  note 
which  is  unsecured  by  personal  security. 

We  think  there  are  no  such  equitable  circumstances.  In  the 
first  place  those  who  signed  the  first  two  notes  as  surety  did 
so  without  any  expectation  or  agreement  that  appellee  would 
take  any  mortgage  security  for  their  benefit.  They  agreed  to 
6tand  good  for  the  payment  of  the  two  notes  in  question. 

The  appellee  was  making  a  loan  on  which  she  almost  wholly 
depended  for  her  security  on  the  mortgage  she  was  about  to 
take,  but  in  taking  it,  included  the  two  notes  at  her  own  voli- 
tion" with  the  other  note. 

In  what  manner,  may  it  be  asked,  are  these  complaining 
securities  injured  by  the  application  of  the  proceeds  of  the 
mortgage  security  on  the  debt  primarily  intended  to  be  secured  ? 
They  are  not  injured  and  may  be  benefited  by  the  mortgage. 
If  any  of  the  proceeds  arising  from  the  6ale  of  the  mortgaged 
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premises  shonld  remain  after  satisfying  the  last  note,  it  would 
be  applied  on  the  note  on  which  they  were  bound  as  security 
and  to  that  extent  they  would  be  released.  The  action  of  the 
appellee  in  including  the  two  first  notes  in  the  mortgage  could 
therefore  work  no  disadvantage  to  them.  The  rule  of  law 
insisted  on  by  counsel  for  appellant  and  plaintiffs  in  error, 
that  the  payee  is  required  to  hold  the  mortgage  security  intact 
for  the  payment  of  the  note  on  which  there  is  personal  security, 
under  penal ty,  in  case  of  failure  to  do  60,  of  losing  the  benefit 
of  the  personal  security,  only  applies  in  cases  where  there  are 
no  counter  equities  in  favor  of  the  payee  of  the  note  or  other 
persons,  superior  to  those  of  such  personal  securities. 

As  to  any  right  of  the  subrogation  claimed  in  favor  of  the 
personal  securities,  the  rule  is  that  it  would  depend  as  to 
whether  or  not  they  had  first  discharged  the  principal  debt, 
and  whether  there  were  any  superior  equities  in  favor  of 
other  parties  attaching  to  the  mortgaged  or  "pledged  property. 
The  question  can  not  be  determined  by  any  technical  consid- 
eration as  to  which  of  the  two  or  three  named  notes  in  the  mort- 
gage first  falls  due. 

The  substance  and  right  of  the  matter  must  be  considered, 
and  its  proper  solution  should  be  controlled  by  equitable 
principles.  The  credit,  then,  as  we  view  it,  was  properly 
applied  on  the  last  note  given.  As  other  actions  of  the  court 
in  computing  interest  and  otherwise  are  admitted  to  be  correct 
we  will  not  examine  the  record  further.  The  decree  of  the 
court  below  is  therefore  affirmed. 

Decree  affirmed. 


Charles  H.  Briggs  et  al. 

v. 
Nick  Roth. 

Landlord  and  Tenant — Trespass — Damages — Contract  for  Services  and 
Board* 
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1.  A  landlord  is  not  justified  in  driving  his  tenant  out  by  force,  even 
•though  the  hitter  has  forfeited  his  tenancy  by  a  breach  of  the  contract  under 

which  he  holds. 

2.  In  an  action  of  trespass  brought  by  a  tenant  against  his  landlord  for 
endeavoring  to  drive  him  out  by  force  and  for  driving  away  his  stock,  this 
court  declines  to  interfere  with  the  verdict  for  the  plaintiff,  although  neither 
party  is  free  from  fault  and  the  damages  allowed  might  with  much  pro- 
priety have  been  less. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;   the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  Stephen  R.  Moore,  for  appellants.  ' 

Messrs.  Doyle  &  Morris,  for  appellee. 

'  Lacet,  P.  J.  This  was  an  action  of  trespass  by  appellee 
against  appellants  for  attempting  to  break  into  his  dwelling 
house,  occupied  by  himself  and  family,  by  force,  and  for  driv- 
ing away  two  cows  and  calves  from  appellee's  pasture  and  de- 
priving him  of  the  use  of  the  pump.  The  cause  was  tried 
before  a  jury  and  resulted  in  the  jury  finding  appellants 
guilty  and  assessing  damages  at  $100,  upon  which  verdict  judg- 
ment was  rendered;  from  such  judgment  this  appeal  is  taken. 
There  is  no  complaint  as  to  the  instructions  given  by  the 
court;  the  only  ground  upon  which  a  reversal  is  sought  is  that 
the  verdict  is  contrary  to  the  weight  of  the  evidence  and  that 
the  damages  are  excessive.  We  have  read  over  the  evidence 
with  care,  and,  while  we  find  that  neither  party  is  free  from 
fault,  and  while  the  damages  might  with  much  propriety  have 
been  less,  we  do  not  feel  justified  in  interfering  with  the 
verdict  of  the  jury.  The  actual  damages  done  to  appellee 
were  slight;  yet,  the  jury  had  a  large  discretion  in  the  assess- 
ment of  exemplary  damages,  and  where  there  are  circum- 
stances of  aggravation  and  malice  appearing  on  the  part  of 
appellants,  as  here,  the  jury  were  the  judges  as  to  the  amount  of 
such  damages.  According  to  the  appellee's  testimony,  he  had 
hired  to  appellants  for  one  year  to  do  farm  labor  for  $300  yer 
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year,  and  was  to  have  pasture  for  two  cows,  two  hogs,  a  good 
well  and  house  and  three  acres  for  garden;  that  was  all  there 
was  of  the  agreement;  he  went  to  work  and  took  possession 
of  the  house  the  first  of  March;  he  had  no  arrangement  with 
appellants  to  board  the  men  when  he  hired  to  them,  but  made 
such  arrangement  the  23d  of  March:  "  I  agreed,''  he  says, 
u  the  men  could  stay  awhile."  On  the  other  hand  Mr.  Briggs, 
one  of  the  appellants,  testifies  that  the  plaintiff  hired  to  work 
for  them  for  one  year  for  $25  per  month  by  the  year;  they 
to  furnish  him  a  garden  patch,  house,  pasture  for  two  cows,  a 
place  for  two  hogs,  and  appellee  was  to  board  appellants' 
hired  help  for  83  per  week  of  twenty-one  meals.  He  lived, 
slept  and  ate  in  the  lower  rooms  in  the  house,  and  appellant, 
Briggs,  and  his  hired  man,  occupied  the  two  rooms  up-stairs. 
u  We  had  the  exclusive  use  of  the  up-stairs  rooms  and  our 
bed  and  bedding  were  there,  and  our  clothes."  But  he  does 
not  state  that  this  was  a  part  of  the  contract.  They  com- 
menced taking  their  meals  with  appellee  about  the  middle  of 
M&rch  and  continued  up  to  the  time  of  the  difficulty. 

About  the  18th  of  July- appellee  refused  to  board  the  ap- 
pellant, Briggs,  and  his  hired  hand  any  longer,  under  pretense 
that  his  wife  was  sick,  although  the  evidence  tends  strongly 
to  show  that  the  true  reason  was  he  wanted  to  raise  the  board 
to  twenty  cents  per  meal.  The  oats  were  to  be  cut  and  the 
machine  was  coming  the  next  day,  and  appellants  did  not 
know  where  to  get  board;  this  certainly  was  \ery  aggravating 
to  appellants,  and  was  a  breach  of  contract  on  the  part  of 
appellee.  Thereupon  the  appellants  canceled  their  contract 
with  appellee  for  labor  and  demanded  possession  of  the  house, 
but  appellee  refused  to  give  up  the  house.  The  appellants 
got  board  in  a  shanty  with  the  "  tilers  "  and  continued  to 
upcupy  the  bed-rooms  up-stairs  till,  on  the  8th  August,  ap- 
pellee locked  the  outside  door  and  would  not  allow  appellants 
to  enter.  This  also  was  done  without  warning.  The  appel- 
lant Briggs,  then  took  a  rail  and  went  to  battering  the  door 
down,  whereupon  appellee  shot  at  him  with  a  .pistol  and  ap- 
pellant returned  the  fire,  no  one,  however,  being  hurt.  The 
appellant   then   desisted   and   went   away;    previous    to  this, 
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however,  the  appellants,  after  the  discharge  of  the  appellee 
and  his  ref usnl  to  go  away,  took  the  pump  out  of  the  well  so 
appellee  could  not  get  water,  drove  their  wagon  over  his 
garden  and  turned  his  cows  and  calves  out  of  the  pasture. 

We  are  satisfied  that  the  jury  were  justified  hi  finding  from 
the  evidence  that  the  appellee  was  to  have  the  entire  control 
of  the  house  as  the  tenant,  and  that  he  .was  to  work  for  and 
board  the  hired  men  of  appellants  at  §3  per  week,  but  that 
they  were  not  entitled  to  any  particular  rooms  any  .more  than 
any  other  boarders.  The  contract  is  unlike  the  one  recited  in 
the  case  of  Cochrane  v.  Tuttle,  75  111.  361.  In  that  case  the 
.  landlord  was  the  full  proprietor  and  held  possession  of  the 
house.  Let  it  be  granted  that  the  appellee  forfeited  his  tenancy 
by  refusing  to  board  the  appellants'  hands,  a  point,  however, 
we  need  not  decide,  yet  they  would  have  no  right  to  resort  to 
violent  measures  in  order  to  regain  possession.  They  should 
appeal  to  the  law,  which  the  evidence  shows  that  they  had  not 
done.  They  were  not  justified  in  attempting  to  drive  the 
appellee  out  by  force,  and,  if  they  resorted  to  such  means* 
they  are  liable  in  an  action  of  trespass.  Eeeder  et  al.  v. 
Purdy  and  wife,  41  111.  279;  Dearlove  v.  Herrington,  70  111. 
251. 

But  if  the  jury  believed  the  testimony  of  the  appellee  that 
the  original  contract  had  no  reference  to  the  boarding  of  the 
hired  men,  then  the  refusal  to  further  board  would  not  work 
any  forfeiture  of  the  lease  for  one  year,  and  the  appellants 
would  be  without  excuse  in  doing  what  thev  did. 

Under  all  the  circumstances,  though  we  can  not  acquit  the 
appellee  of  all  blame,  we  do  not  feel  at  liberty  to  reverse  the 
judgment  on  the  alleged  ground  that  the  verdict  is  against  the 
weight  of  the  evidence.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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Samuel  Anderson  et  al. 

v. 
The  People. 

Criminal  Laic — Appeal — Sec.  21,  Chap.  54,  R.  S, 

1.  No  appeal  lies  in  criminal  cases,  a  writ,  of  error  being-  the  only  mode 
by  which  such  cases  can  be  brought  before  this  court.  This  rule  applies  tc 
prosecutions  for  misdemeanors. 

2.  A  prosecution  under  Sec.  21,  Chap.  54,  R.  S.,  for  rescuing  cattle  after 
they  had  been  impounded,  is  a  criminal  prosecution. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  County  Court  of  La  Salle  County;  the 
Hon.  Fkank  P.  Snyder,  Judge,  presiding. 

Mr.  Samuel  Richolson,  for  appellants. 

Messrs.  Moloney  &  Stead,  for  appellee. 

Lacet,  P.  J.  This  was  a  prosecution  instituted  before  a 
justice  of  the  peace  under  Sec.  21,  Chap.  54,  R.  S.,  entitled 
"  Fences,"  for  rescuing  cattle  after  they  were  taken  up  and  im- 
pounded. Upon  appeal  to  the  Circuit  Court  and  transfer  to 
the  County  Court  by  agreement,  the  case  was  tried,  and  resulted 
in  a  conviction  and  fine  against  the  appellant  for  $60. 

From  such  judgment  this  appeal  is  taken. 

A  motion  by  the  appellee  was  made  in  term  time  herein  to 
dismiss  the  appeal,  and  for  cause,  claimed  that  no  appeal  was 
allowed  by  the  statute  in  criminal  cases,  of  which  this  was  one. 
The  motion  was  held  under  advisement  by  this  court  to  the  hear- 
ing. After  careful  examination  we  have  become  satisfied  that 
the  motion  must  be  sustained.  This  is  not  a  civil  but  criminal 
action — a  misdemeanor.  Under  the  Constitution  the  appellant 
has  a  right  to  a  writ  of  error  from  this  court,  but  not  an 
appeal  to  it.  Smith  v.  The  People,  98  111.  407.  See  also 
Bowers  v.  Green.  1  Scam.  42.  Appeals  are  not  allowed  by 
statute  in  criminal  cases.     French  v.  The  People,  77  111.  531. 
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In  the  last  cited  case  the  court  say :  "No  provision  seems  to  be 
made  for  an  appeal,  and  unless  there  is  some  statute  expressly 
allowing  it,  no  appeal,  it  is  apprehended,  will  lie.  A  writ  of 
error  is  the  only  mode  by  which  the  case  can  be  brought 
before  this  court.  *  *  *  Had  there  been  an  appearance 
and  joinder  in  error  on  behalf  of  the  people,  we  might,  per- 
haps, treat  the  case  as  pending  on  error;  but  there  has  been 
neither  an  appearance  nor  joinder  in  error,  hence  the  appeal 
will  have  to  be  dismissed/' 

It  is  claimed  by  appellees  that  in  The  People  v.  St  Louis  & 
Cairo  R.  R.,  106  III.  412,  the  Supreme  Court  has  decided  that 
appeals  in  misdemeanors  may  be  taken  to  the  Appellate  Court, 
We  do  not  regard  that  decision  as  so  holding.  There  was  no 
question  raised  in  the  case  that  no  appeal  would  lie,  only  that  the 
Supreme  Court  had  no  jurisdiction;  and  the  court  refers  to  the 
Appellate  Court  Act  of  1879,  Laws  1879,  p.  222,  for  authority  as 
to  jurisdiction.  The  court  held  that  the  appeal  should  be  taken 
to  the  Appellate  Court.  In  Ingraham  v.  The  People,  94  III. 
428,  the  court  held  that  the  above  statute  did  not  authorize  an 
appeal  in  a  criminal  case,  but  only  allowed  appeals  and  write 
of  error  to  the  Supreme  Court  in  those  several  enumerated 
cases,  according  as  appeals  and  writs  of  error  lay  in  said  cases 
respectively,  under  the  then  existing  laws,  to  wit,  a  writ  of 
error  in  criminal  cases,  and  in  other  cases  named,  both  a  writ 
of  error  and  an  appeal.  Neither  the  Appellate  Court  Act  of 
1879,  or  as  amended  in  1887,  allows  appeals  in  criminal  cases. 
It  must  receive  the  same  construction  as  given  by  the  Supreme 
Court  in  the  last  case  cited,  allowing  appeals  and  writs  of  error 
to  that  court.  The  object  of  the  statute  was,  not  to  create  a 
new  right  of  appeal  or  writ  of  error,  but  simply  to  direct  to 
what  court  appeals  and  writs  of  error  already  allowed  might 
be  taken.  The  appellee  insists  that  this  case  is  not  a  criminal 
case,  but  a  qui  tam  action. 

TVe  do  not  so  understand  it.  It  is  a  criminal  case  below  tlie 
grade  of  felony;  a  misdemeanor.  There  appear  to  be  only 
two  grades  of  criminal  cases ;  that  of  felony  and  misdemeanor. 
Therefore  the  appeal  herein  is  ordered  to  be  dismissed. 

Appeal  dismissed. 
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Daly  v.  Ogden. 


Ann  Daly  and  Micfiael  Daly 

v. 
E.  J.  Ogden  and  Lorenz  Reitz. 


i  28    S19 
i  88    667 


Judgments — Bill  to   Vacate — Fraud — Injunction — Practice — Failure  to 
Assign  Errors, 

1.  The  burden  of  proof  rests  upon  one  who  seeks  to  impeach  a  judgment 
and  enjoin  its  collection  on  the  ground  of  fraud. 

2.  This  court  declines  to  interfere  with  a  decree  dismissing  a  bill  to    , 
vacate  a  judgment  and  enjoin  its  collection,  the  evidence  being  sharply  con- 
flicting and  no  errors  being  assigned  on  the  record. 

[Opinion  tiled  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellants. 

Mr.  Fred.  Bennttt,  for  appellees. 

Upton,  J.  This  was  a  bill  in  chancery  filed  in  the  Circuit 
Court  of  Will  county  to  vacate  a  judgment  and  perpetually 
enjoin  the  execution  thereof,  filed  in  said  court  at  the  Sep- 
tember term  thereof,  1^86,  upon  which,  on  appellant's  appli- 
cation, a  temporary  injunction  was  issued. 

The  bill  recites  in  substance  that  on  the  5th  day  of  May, 
A.  D.  1886,  E.  J.  Ogden,  one  of  the  appellees,  through  his 
agent,  E.  C.  Ogden,  and  his  attorney,  Fred.  Bennitt,  caused  a 
judgment  to  be  confessed  and  entered  of  record  in  the  Cir- 
cuit Court  of  Will  county  against  the  appellants  for  the  sum 
of  $89.95,  of  which  $25  was  for  attorney's  fees ;  that  said 
judgment  was  entered  in  vacation  after  the  September  term 
of  the.  said  court,  1886;  that  the  said  appellee,  Ogden 
caused  an  execution  to  be  issued  upon  the  judgment  and 
placed  the  same  in  the  hands  of  the  sheriff  of  Will  county  to 
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execute  ;  that  said  sheriff,  in  pursuance  of  the  command  of 
said  writ,  to  enforce  collection  thereof,  the  same  not  having 
been  paid  on  demand  by  appellants,  levied  said  execution  on 
lot  five  (5),  in  block  numbered  seventeen  (17),  in  North 
Joliet,  in  the  city  of  Joliet,  Will  county,  Illinois,  and  was 
about  to  advertise  and  sell  said  lot  to  satisfy  said  execution. 

Appellants  further  charge  in  their  said  bill  that  said  judg- 
ment was  entered  without  their  authority,  knowledge  or  con- 
sent ;  that  the  note  and  warrant  of  attorney  was  never 
executed  by  them,  or  either  of  them,  and  was  a  forgery ; 
that  they  were  in  no  manner  indebted,  either  jointly  or  sev- 
erally, to  the  appellee,  plaintiff  in  that  judgment.  The  bill 
prayed  for  an  injunction  against  the  sheriff  to  prevent  a  sale 
of  said  property  and  for  a  cancel latiorf  of  the  judgment,  and 
that  such  injunction  be  made,  on  hearing,  perpetual. 

To  this  bill  appellees  filed  their  answer  by  which,  in  sub- 
stance, they  deny  fully  and  positively  that  said  note  and  war- 
rant of  attorney  was  a  forgery  as  alleged  in  the  bill,  or  that 
the  said  judgment  was  had  or  taken  without  proper  and  law- 
ful authority  in  law  and  in  fact,  expressly  denying  all  the  ma- 
terial allegations  of  the  bill  of  complaint  To  which  answer 
appellants  filed  a  replication  and  the  cause  was  heard  by  the 
presiding  judge  of  the  Will  county  Circuit  Court,  sitting  in 
chancery,  and  upon  such  hearing  said  court,  by  its  decree 
entered  of  record  therein,  found  the  allegations  of  appellant's 
bill  to  b,e  untrue,  and  found  the  equities  of  the  case  to  be 
with  the  appellees,  dissolved  the  preliminary  injunction,  and 
on  suggestion  and  motion  of  appellee  and  proofs  heard, 
assessed  the  damages  for  the  wrongful  issuance  of  said  injunc- 
tion at  the  sum  of  $9. 

From  which  finding  and  decree  the  case  is  before  this 
court  on  appeal,  upon  which  a  reversal  is  sought,  but  no 
errors  are  assigned  upon  the  record  by  appellant,  or  cross- 
errors  by  the  appellee.  The  said  appeal  might  therefore  be 
dismissed  under  rule  15  of  this  court. 

We  have,  however,  carefully  looked  into  the  record  of  this 
case  and  find  that  the  evidence  on  the  hearing  was 'sharply 
contradictory  and  wholly  irreconcilable,  the  appellants  testify- 
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ing  positively  that  they  never  signed  the  note  or  warrant  of 
attorney,  but  admitting  that  Dr.  Ogden,  o'ne  of  the  appellees, 
was  employed  by  them  and  that  they  were  indebted  to  him 
for  medical  services. 

On  the  part  of  the  appellees,  Dr.  Ogden  testified  that 
appellants  did  sign  the  note  and  power  of  attorney  in  his 
presence  for  an  actual  indebtedness  due  from  appellants  to 
hi6  father,  and  he  was  corroborated  by  the  testimony  of  one 
R.  F.  Williams,  who  was  sworn  and  testified  on  the  hearing, 
as  also  by  the  surrounding:  circumstances  in  the  case. 

It  is  an  established  rule  of  law,  where  a  party  seeks  to 
impeach  a  judgment  and  enjoin  its  collection  on  the  ground 
of  fraud,  the  burden  of  proof  rests  upon  him  to  establish  it. 
Stout  v.  Oliver,  40  111.  245. 

The  presiding  judge  who  heard  the  case  in  the  court  below 
and  saw  the  witnesses,  could  far  better  judge  of  their  credi- 
bility than  we  can  possibly  do,  and  his  decision  should  not  be 
set  aside  unless  it  clearly  appears  that  he  was  in  error  in  the 
determination  of  the  cause,  and  no  error  being  specified  as 
having  been  committed  and  none  being  discovered  on  exam- 
ination of  the  record,  the  decree  of  the  court  below  is 
affirmed. 

Decree  affirmed. 


Mollie    Bowes  ff~fp 

v. 
City  of  Galesburg. 


Disorderly  Conduct — Ordinance — Conflict  of  Evidence — Practice — Im- 
proper Remarks  by  Attorneys, 

].  In  a  prosecution  under  a  city  ordinance  for  disorderly  conduct,  this 
court  declines  to  interfere  with  the  verdict  against  the  defendant,  the  evi- 
dence being-conflicting. 

Vol.  XXV  III  21 
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2.  An  appellate  court  will  not  reverse  a  judgment  when  the  evidence 
of  the  successful  party  considered  by  itself,  without  contravening  evidence, 
is  clearly  sufficient  to  Rustain  the  verdict. 

3.  A  verdict  will  not  be  set  aside  for  improper  conduct  on  the  part  of 
the  attorney  for  the  successful  party  in  making  statements  outside  of  the 
evidence,  where  it  is  plain  that  no  harm  has  resulted  therefrom  to  the 
appellant. 

[Opinion  filed  December  8,  1888.] 

ArpBAL  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  C.  D.  HendrYx,  for  appellant. 

Mr.  Fletcher  Carney,  for  appellee. 

Upton,  J.  This  was  a  proceeding  commenced  before  a  jus- 
tice of  the  peace  on  complaint  of  Alica  Sharp,  charging  appel- 
lant with  a  violation  of  Sec.  21,  Chap.  37,  of  the  Revised 
Ordinances  of  the  city  of  Galesburg,  which  provides:  "That 
whoever  shall  assault,  strike  or  beat  another,  or  by  mutual 
agreement  fight  another,  or  disturb  the  public  peace  by  any 
violent,  tumultuous,  offensive  or  disorderly  conduct,  or  shall 
be  guilty  of  any  acts,  language,  or  conduct  calculated  to  pro- 
voke a  breach  of  the  peace  *  *  *  shall  be  subject  to  a 
penalty  of  not  less  than  three  dollars,"  etc. 

The  appellant  was  convicted  before  the  justice,  and  a  fine 
of  §3  and  costs  imposed,  from  whLh  appellant  appealed  to 
the  Circuit  Court  of  Knox  county,  where  a  trial  by  jury  was 
had,  resulting  in  a  verdict  and  judgment  against  the  appellant 
of  $50  and  costs  of  suit,  from  which  judgment  appellant  prose- 
cutes this  appeal,  alleging  that  the  verdict  is  clearly  against 
the  weight  of  the  evidence;  that  the  city  attorney  in  his  argu- 
ment to  the  jury  on  the  trial  of  said  cause  in  the  Circuit  Court 
made  improper  statements  not  founded  upon  the  evidence  in 
the  case,  which  influenced  the  jury  against  the  appellant  in 
their  verdict,  and  that  the  court  of  its  own  motion  excluded 
proper  evidence  from  the  jury  on  the  trial  of  said  cause. 
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It  appears  undisputed  that  on  the  14th  day  of  May  A.  D. 
18S7,  the  time  complained  of,  the  appellant  and  complaining 
witness  were  severally  engaged  in  keeping  boarding  houses 
and  restaurants  adjacent  to  each  other,  on  South  Seminary 
6treet,  in  the  city  of  Galcsbnrg,  in  Knox  county,  Illinois. 

The  testimony  on  the  part  of  the  prosecution  tends  strongly 
to  show  that  appellant,  on  that  day  and  place,  was  guilty  of 
gross  misconduct,  which  was  calculated  to,  and  did,  greatly 
disturb  the  public  peace,  by  violent,  tumultuous,  offensive  and 
disorderly  conduct  and  language,  and  did  commit  an  assault 
upon  the  person  of  one  Mrs.  Birdson,  and  the  complaining 
witness.  x 

The  testimony  on  the  part  of  the  defense  tends  to  rebut 
that  of  the  prosecution.  We  have  carefully  examined  the 
whole  evidence  in  the  case  and  find  that  it  was  sharply  con. 
flicting  and  can  not  be  reconciled. 

We  do  not  think  it  would  serve  any  useful  purpose  to  dis- 
cuss the  evidence  in  detail.  It  is  not  of  a  character  to  invite 
discussion.  It  was  peculiarly  a  case  for  a  jury,  in  which  to 
judge  of  the  credibility  of  the  witnesses  and  to  give  credit 
where  it  should  appear  to  be  due. 

Upon  this  branch  of  the  case  we  content  ourselves  with 
saying  that  in  our  judgment  the  jury  were  warranted  by  the 
evidence  in  returning  the  verdict,  and  that  appellant  was 
guilty  of  a  breach  of  the  peace;  the  rule  being  well  settled 
that  appellate  court6  will  not  reverse  the  judgment  of  the 
trial  court  when  the  evidence  of  the  successful  party  consid- 
ered by  itself,  without  contravening  evidence,  is  clearly 
sufficient  to  sustain  the  verdict.  Shevalier  et  al.  v.  Seager  et 
al.f  121111.564.  569. 

It  is  further  urged  that  improper  remarks  were  made  to 
the  jury  by  the  city  attorney  on  the  trial  in  the  court  below, 
which  influenced  the  jury  in  their  verdict.  The  language  com- 
plained of  was  "that  the  appellant  and  complaining  witness 
had  quarreled  so  much  and  created  so  much  disturbance,  that 
the  city  authorities  were  obliged  to  interfere  to  stop  it." 

We  do  not  desire  to  be  understood  as  giving  countenance  in 
any  degree  to  remarks  or  arguments  of  attorneys  addressed 
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to  the  jury  on  the  trial  of  a  cause,  outside  the  evidence 
in  the  case.  We  regard  it  as  quite  reprehensible.  Yet, 
sometimes,  despite  the  utmost  care  on  the  part  of  the  trial 
judge,  and  perhaps,  without  thought  or  wrong  intent  on  the 
part  of  attorneys,  remarks  will  be  made  which  are  entirely 
outside  the  evidence,  and  directly  calculated  to  be,  and  are? 
productive  of  vicious  results  and  improper  verdicts.  In  all 
such  cases,  appellate,  and  trial  courts  as  well,  should  be  prompt 
in  setting  aside  verdicts  so  unduly  obtained.  But  it  does  not 
follow  that  in  every  case  of  improper  conduct  or  speech  of 
attorneys  to  a  jury,  the  verdict  should  be  set  aside.  It  is 
manifestly  only  in  cases  where  harm  results  therefrom  to 
the  party  complaining  that  the  courts  will  interfere,  and  this 
mii6t  be  determined  by  the  facts  and  circumstances  of  each 
particular  case.  A  less  elastic  rule  would  be  productive  of 
greater  injury  than  benefit  to  parties  litigant. 

We  have  already  said  the  jury  were  warranted  from  the 
facts  in  the  record  in  finding  the  verdict  rendered,  and  we  fail 
to  see  from  the  facts  and  circumstances  in  the  case,  how  the 
statement  of  appellee's  attorney  in  the  court  below  could  have 
been  productive  of  the  verdict,  in  whole  or  in  part.  The 
reflection  upon  the  previous  conduct  of  the  appellant,  in  the 
remark  complained  of,  bore  as  heavily  on  the  complaining 
witness  as  upon  appellant,  and  in  no  way  pointed  out  the 
aggressor,  or  which  was  most  at  fault.  On  the  contrary,  the 
tendency,  if  any,  would  be  to  lessen,  rather  than  increase  the 
verdict  palliating  appellant's  wrongful  conduct  by  the  fault  of 
the  complaining  witness — decreasing  deserved  punishment  for 
the  wrongful  act  by  the  provocation  asserted. 

Xo  objection  is  made  to  the  instructions  of  the  court,  and 
while  the  point  is  made  that  the  court  below  of  its  own  mo- 
tion excluded  proper  evidence  from  the  jury,  no  evidence  is 
pointed  out  or  shown  as  having  been  excluded,  and  we  fail  to 
find  any  such  exclusion  of  evidence  in  the  record. 

We  fail  to  find  any  error  in  the  verdict  of  .the  jury,  or  the 
rulings  or  judgment  of  the  court  below,  to  authorize  us  to 
disturb  either,  and  the  judgment  of  the  court  below  must  be 
a  fiirmed. 

Judgment  affirmed. 
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The  First  National  Bank  of  Monmouth     - 

v. 
Martha  Strang,  Administratrix. 

National  Banks — Reorganization — Special  Depo*  its — Lot** — Trover — 
Liability  of  New  Bank — Measure  of  Damages — Evidence — Demand, 

1.  A  national  bank  may  receive  special  deposits  and  give  receipts 
therefor. 

2.  In  an  action  to  recover  from  a  national  bank  the  value  of  certain 
government  bonds  which  had  boen  specially  deposited  with  a  national  bank 
which,  having  gone  into  liquidation,  was  succeeded  by  the  defendant  bank 
which  had  tbesame  name,  place  of  business,  books,  business,  and  substantially 
the  same  officers,  the  interest  on  said  bonds  having  been  regularly  paid  after 
the  reorganization  by  the  defendant  until  its  own  suspension,  when  the 
bonds  were  found  to  be  missing,  it  is  held:  That,  from  the  time  of  the 
organization  of  the  new  bank,  the  acts  and  declarations  of  the  cashier  within 
the  scope  of  his  authority  were  the  acts  and  declarations  of  said  bank;  that 
his  knowledge  in  regard  to  the  bonds  in  question  was  the  knowledge  of  both 
banks;  that  the  payment  of  the  installments  of  interest  by  the  new  bank  was 
an  admission  that  the  bonds  were  in  its  possession:  that  the  court  below  was 
warranted  in  finding  that  said  bonds  came  into  possession  of  the  defendant 
bank  upon  its  organization;  and  that  the  demand  made,  if  any  was  necessaiy, 
was  sufficient. 

3.  The  measure  of  damages  in  an  action  of  trover  is  the  current  market 
value  of  the  property  at  the  time  of  its  conversion  with  interest  until  the 
time  of  trial;  no  distinction  or  exception  to  this  rule  is  recognized  wh^n 
the  property  converted  happens  to  be  bonds,  and  when  the  demand  and 
refusal  either  constitute  the  conversion  or  afford  presumptive  evidence  of  it. 

[Opinion  filed  December  8,  1SS8.] 

In  error  to  the  County  Court  of  Warren  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Kirkpatrick  &  Alexander  and  Grier  &  Stewart 
for  plaintiff  in  error. 

Neither  the  decorations  of  Hubbard,  nor  the  receipt  given  by 
him  in  1879,  nor  any  of  his  acts  during  the  existence  of  the  old 
hank,  or  while  he  was  an  officer  of  the  old  bank,  and  before 
he  was  an  officer  of  the  defendant  bank,  could  in  any  way  be 
evidence  against  the  new  bank  to  bind  it,  or  even  to  show  the 
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existence  of  the  bonds.  The  whole  weight  of  the  receipt,  or 
of  the  declarations  of  Hubbard,  arc  as  admissions,  and  can  not 
tend  in  any  way  to  bind  the  defendant  bank,  because  at  the 
time  they  were  made  he  was  not  an  officer  of  the  defendant, 
nor  was  it  even  in  existence. 

There  being  no  legal  connection  between  these  two  corpo- 
rate beings,  the  iniquities  of  the  former  can  not  be  visited 
upon  the  latter;  and  although  there  might  be  evidence  enough 
in  the  record  to  show  the  former  a  bailee  of  the  bonds  suffi- 
cient to  make  it  responsible  for  them,  that  could  not  affect  the 
latter.  If  these  people  had  6uch  a  claim  against  the  former, 
they  had  the  right  and  should  have  sought  to  make  it  out  of 
its  estate,  and  not  out  of  the  defendant,  simply  because  it  was 
a  namesake,  or  because  it  bought  a  part  of  the  assets  of  the 
former. 

In  order  to  6how  liability  on  the  defendant  as  a  bailee  of 
the  bonds,  they  must  show  the  bonds,  at  some  time,  in  the 
possession  or  custody  of  the  defendant.  In  order  to  show  a 
liability  in  trover,  they  must  show  the  bonds  came  into  the 
possession  of  the  defendant,  and  a  conversion  of  them,  or  what 
would  be  equiva^nt  to  a  conversion.  Thi6  they  wholly  fail 
to  do  by  any  evidence  legal  to  bind  the  defendant  The  pos- 
session of  the  bonds  by  the  old  bank,  if  it  ever  had  Biich 
possession,  would  not  be  possession  by  the  new  bank,  for  the 
reason  that  they  were  entirely  distinct  corporations. 

The  new  and  the  old  corporations  are  not  the  same.  See 
Bellows  v.  Hallowcll,  etc.,  Bank,  2  Mason,  44;  Blair  v.  The  St. 
L.,  H.  &  K.  Ry.  Co.,  22  Fed.  Rep.  36;  Wyman  v.  Hallowell, 
etc.,  Bank,  14  Mass.  57;  Bruffet  et  al.  v.  Great  Western  Ry. 
Co.,  25  111.  310;  Cook  v.  The  Detroit,  Grand  Haven  &  Mil- 
waukee Ry.  Co.,  43  Mich.  349  ;L.  E.  &  W.Ry.  Co.  v.  Griffin, 
92  Ind.  4S7;  Xeff  v.  Wolf  River  Boom  Co.,  50  Wis.  585; 
Menosha  v.  Milwaukee   Railroad  Company,  52  Wis.  414. 

These  two  associations  being  entirely  separate  and  distinct, 
the  defendant  association  is  not  liable  for  the  debts  or  dcfauU 
of  the  other,  except  as  included  in  the  special  contract  between 
them. 

In  order  to  recover  in  trover,  it  was  necessary  that  plaintiff 
should  show  the  possession  of  the   bonds  in  question  in  the 
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defendant;  showing  possession  in  the  old  bank  was  not  sufficient. 
It  will  be  kept  in  mind  that  no  one  knows  that  the  bonds  6ued 
for  were  ever  in  existence;  no  one  knows  that  Hubbard  ever 
made  the  exchange;  no  oue  ever  saw  the  bonds,  nor  even 
coupons  from  the  bonds.  All  the  evidence  there  is  to  prove 
that  the  exchange  of  bonds  was  made,  is  Hubbard's  declara- 
tions while  cashier  of  the  old  bank.  All  the  evidence  that  the 
bonds  sued  for  were  ever  in  the  old  bank,  is  the  receipt  given 
by  Hubbard,  while  acting  as  its  cashier,  and  the  presumption 
which  might  arise  from  the  payment  of  what  purported  to  be 
interest  on  such  bonds,  quarterly. 

It  is  a  proposition  so  axiomatic  as  not  to  require  the  citation 
of  authorities  that,  in  order  to  bind  a  person  by  the  acts  or 
declarations  of  an  agent,  the  person  doing  the  acts,  or  making 
the  declarations,  must  be  either  in  fact  the  agent,  or  held  out 
as  an  agent  by  the  person  sought  to  be  held.  But  in  this  case 
the  defendant  association  sought  to  be  held  by  this  receipt  and 
these  declarations,  was  not  even  in  existence  at  the  time  the 
receipt  was  given,  or  the  declaration  made.  There  being  no 
direct  proof  that  the  bonds  were  in  fact  exchanged,  and  that 
the  bonds  sued  for  were  actually  in  the  possession  of  the  old 
bank,  the  only  way  in  which  the  existence  of  the  bonds  or 
their  custody  by  the  old  bank  is  proven,  is  by  the  admissions 
of  Hubbard,  and  by  the  admission  of  that  fact  contained  in 
the  receipt  of  the  old  bank.  These  being  simply  admissions 
of  the  old  bank,  or  its  agents,  and  that  is  all  any  of  them  are, 
they  are  not  evidence  against  the  defendant. 

It  will  be  observed  that,  at  no  time  after  the  organization 
of  the  defendant  association,  was  any  receipt  given  for  the 
bonds,  nor  were  they  ever  seen  by  any  one,  nor  are  there  any 
declarations  by  Hubbard,  or  any  one  else  connected  with  the 
defendant,  showing  that  any  such  bonds  were  in  its  custody,  or 
even  in  existence.  The  only  evidence  in  this  record  which 
could  possibly  be  construed  to  that  effect,  is  the  fact  that 
Hubbard  from  time  to  time  paid  to  the  agent  of  the  plaintiff, 
what  she  took  or  understood  to  be,  quarterly  interest  on*  her 
bonds.  Had  the  bonds  been  traced  to  the  possession  of  the 
defendant,  or  it  connected  with  them  in  such  a  manner  as  to 


328  Appellate  Couhts  of  Illinois. 

Vol.  28.]  First  Nat.  Bank  of  Monmouth  v.  Strang. 

impose  on  it  an  obligation  to  become  accountable  for  them,  or 
look  after  them,  then  there  might  be  some  weight  given  to 
suck  payments,  as  an  admission  tending  to  bind  it ;  but  the 
bonds  never  having  been  traced  to  its  possession  or  custody* 
and  there  being  no  evidence  of  any  obligation  ever  having 
been  assumed  by  the  defendant  in  reference  to  them,  that 
fact  is  not  evidence  to  bind  it.  The  most  that  can  be  said  for 
the  evidence  is,  that  in  a  suit  against  Hubbard,  it  might  be 
taken  as  an  admission  by  him,  but  not  so  as  against  the  bank. 
The  bonds  never  having  been  shown  to  have  been  in  the  cus- 
tody of  the  defendant,  and  there  being  no  proof  of  any  obli- 
gation ever  having  been  undertaken  by  this  bank  in  reference 
to  them,  Hubbard  could  make  no  declarations  in  that  manner, 
which  would  bind  the  defendant.  It  was  under  no  obligation 
to  pay  or  collect  the  interest  on  the  bonds,  and  when  Mr. 
Hubbard  undertook  to  do  anything  of  that  kind,  or  pay  interest 
on  the  bonds,  he  was  wholly  outside  of  his  duties  and  outside  of 
the  scope  of  his  authority.  Henry  v.  Northern  Bank,  63  Ala. 
527;  Bank  of  United  States  v.  Dunn,  6  Pet.  51;  Bank  of  the 
Metropolis  v.  Jones,  8  Pet.  12;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1;  Wyman  v.  Hallowell  and  Augusta  Bank,  14-  Mass. 
58;  Grimshaw  v.  Paul,  76  111.  164;  First  National  Bank  of 
Lyons  v.  Ocean  National  Bank,  60  N.  Y.  27S;  TVest  St.  Louis 
Savings  Bank  v.  Parmalee  et  ah,  95  U.  S.  557;  Morse  on  Banks 
and  Bunking,  pp.  1SS,  543. 

In  trover  the  plaintiff  must  prove  a  conversion  of  the  prop- 
erty by  the  defendant.  1  Chitty's  Plead.,  title  Trover,  156; 
2  Greenl.  Ev.,  Sec.  642. 

A  demand  and  refusal  does  not  of  necessity  prove  a  conver- 
sion unless  it  is  shown  the  party  has  it  in  his  power  to  deliver 
np  the  goods,  and  with  good  cause  refuses  to  do  so.  1  Chitty's 
Plead.,  title  Trover,  160;  2  Greenl.  Ev,,  Sec.  644;  Race  v. 
Chandler,  15  111.  App.  532;  Keime  v.  Dale,  14  111.  App.  308; 
Sturges  et  al.  v.  Keith,  57  111.  451;  Wiley  v.  The  First 
National  Bank  of  Brattleboro,  47  Vt  546. 

If  these  bonds  ever  came  to  the  custody  of  the  defendant  it 
can  not  be  6aid  they  wrero  lost  through  ite  negligence.  It 
took  the  same  care  of  deposits  left  for  safe  keeping  which  it 
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did  of  its  own  valuable  property,  and  such  as  it  was  proper  to 
take  with  6uch  property.  Its  servants,  until  the  time  of  the 
failure,  were  supposed  to  be  honest  by  every  one,  and  its 
cashier  bore  a  good  reputation  for  honesty  and  ability,  and  the 
bank  would  not  be  liable  for  his  thefts.  Morse  on  Banks  and 
Banking,  p.  97;  Foster  v.  The  Essex  Bank,  17  Mass.  479; 
Scott  v.  Rational  Bank  of  Chester  Valley,  72  Fa.  St.  461. 

Messrs.  Matthews  &  Peacock  and  James  A.  McKenzie, 
for  defendant  in  error. 

The  receipt  itself  is  prima  facie  evidence  that  the  bonds 
were  deposited,  and  there  is  not  in  the  record  a  syllable  of  evi- 
dence to  contradict  it.  The  admission  of  Miss  Martha  Strang 
that  she  never  saw  the  bonds,  is  in  no  sense  evidence  to  contra- 
dict the  receipt. 

The  question  of  power  of  a  national  bank  to  receive  special 
deposits  and  give  receipts  for  them,  is  settled.  Revised  Stat. 
U.  S.,  Sec.  5228;  Chattahooche  Nat.  Bank  v.  Schley,  58 
Georgia,  369;  First"  Nat  Bank  v.  Graham,  100  TJ.  S.  099;  First 
Nat.  Bk.  of  Monmouth  v.  Dunbar,  118  111.  625,  which  last  ea*e 
has  much  in  common  with  this  case. 

The  acts  and  declarations  of  its  cashier  were  the  acts  and 
declarations  of  the  bank  No.  85,  and  the  acts  and  declarations 
of  its  cashier  were  the  acts  and  declarations  of  bank  No.  2751, 
the  party  to  the  record  here. 

Not  only  the  admissions  and  declarations  of  parties  to  the 
records  are  admissible,  but  also  the  acts  and  declarations  of 
those  who  are  in  privity  with  them.  Greenleaf  on  Ev.,  Vol. 
1,  Sees.  1S9,  190. 

We  are  entitled  to  it  upon  the  ground  of  privity.  Smith's 
Leading  Cases,  Vol.  2,  p.  390;  2  Wharton  on  Evidence,  Sec- 
1163;  Vennum  v.  Thompson,  38  III.  144;  Mueller  v.  Kebhan, 
94  111.  149;  Hanchett  v.  Kimbark,  118  III.  129. 

We  urge  that  the  court  below7  had  reason  to  be  satisfied 
that  the  preponderance  of  evidence  was  with  the  plaintiff 
below;  that  the  bonds  came  to  the  defendant  bank  as  a  special 
deposit  from  bank  No.  85. 

The  demand  and  refusal  are  not  claimed  by  us  to  be  con- 
clusive evidence  of  a  conversion,  but  they  are  prima  facie 
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evidence.     1  Chitty,  p.  157;  2  Greenleaf,  Sec.  644;  Johnsou 
v.  Howe,  2  Gilm.  342;  Bruner  v.  Dyball,  42  111.  34. 

Demand  and  refusal  are  both  proved  and  admitted.  Then, 
they  must  account  for  the  bonds.  They  have  utterly  failed  to 
do  so.  No  reasonable  mind,  from  this  evidence,  can  decide 
what  finally  became  of  the  bonds.  If  we  take  the  view  that 
Hubbard  sold  them  for  the  benefit  of  the  bank,  no  demand 
and  refusal  are  necessary.     See  Bank  v.  Dunbar,  118  111.  625. 

Upton,  J.  This  was  a  suit  begun  by  Janet  Strang  in  her 
lifetime  to  recover  the  value  of  thirty-one  (31)  $lU0four  per 
cent.  United  States  Government  bonds,  claimed  to  have  been 
deposited  for  safe  keeping  with  the  plaintiff  in  error  by  the 
intestate  of  the  defendant  in  error. 

Some  time  in  December,  1873,  the  defendant's  intestate 
deposited  for  safe  keeping  in  the  First  National  Bank  of  Mon- 
mouth, Illinois,  $3,100,  in  6-40s  and  7-20s  United  States  Gov- 
ernment bonds,  taking  its  receipt  therefor. 

The  interest,  as  the  6ame  from  time  to  time  became  due 
upon  these  bonds,  was  paid  at  said  bank.  In  1879,  this  class  of 
bonds,  6-40s  and  7-20s,  having  been  %i  called  "  in  by  the  Govern- 
ment under  the  act  of  Congress  authorizing  the  issue  thereof, 
the  defendant  administratrix,  as  agent  for  her  mother,  Janet 
Strang,  applied  at  the  bank  and  made  inquiry  as  to  the  method 
and  means  of  making  an  exchange  of  these  "called"  bonds  for 
other  government  bonds  of  a  like  amount.  B.  T.  O.  Hubbard, 
the  cashier  of  the  bank,  informed  her  that  the  bank  was  doing 
business  in  Washington  and  could  make  the  exchange  for  her 
without  further  trouble  to  her,  and  thereupon  direction  was 
given  for  the  bank  to  make  the  exchange. 

Shortly  thereafter,  in  July,  1879,  the  defendant  in  error, 
calling  at  the  bank  to  hear  if  the  exchange  had  been  made, 
was  informed  by  the  cashier,  Hubbard,  that  the  exchange  had 
been  made,  and  he  then  wrote  and  delivered  to  her  the  fol- 
lowing  receipt,  viz.: 

"$3,100.  Monmouth,  III.,  July  24,  1879. 

"  Received  of  Mrs.  Janet  Strang  for  safe  keeping  in  our 
bank  safe,  thirty-one  hundred  dollars  United  States  four  per 
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cent,  bonds,  interest  payable  July  1st,  October  1st,  January  1st 

and  April  1st. 

"  B.  F.  O.  Hcbbard, 

"Cashier." 

Upon  the  delivery  of  this  receipt  she  paid  to  said  Hubbard 
for  the  bank,  for  difference  in  making  the  exchange,  or  fees  for 
purchase,  the  sum  of  $8,  and  she  delivered  to  said  cashier  the 
receipt  of  the  bank  for  the  deposit  of  the  other  bimds  made 
in  1873.  The  bonds  for  which  the  last  receipt  was  given 
were  not  6hown  to  the  defendant  in  error  at  any  time  after 
the  exchange,  but  the  interest  thereon  was  paid  at  the  bank 
quarterly  wlien  called  for  at  its  counter  during  its  business 
hours,  and  from  the  general  funds  or  money  of  the  bank-, 
as  it  had  been  before,  from  the  time  of  the  taking  of  said  re- 
ceipt, in  1S79,  until  the  bank  closed  its  doors,  in  1S84,  being 
?31  every  three  months,  the  last  of  which  payments  was  made 
on  April  1,  1884,  one  week  before  the  bank  closed  and  ceased 
doing  business  as  hereafter  stated. 

B.  T.  O.  Hubbard  was  the  cashier  of  the  bank  from  some 
time  in  1868  until  the  bank  ceased  to  do  business,  in  1884. 
It  was  the  custom  of  the  bank  to  receive  special  deposits  for 
pafe  keeping,  and  a  part  of  its  vault  had  pigeon  holes  or  boxes 
for  that  purpose. 

The  First  National  Bank  of  Monmouth,  Illinois,  was 
chartered  September  17,  1863,  and  the  treasury  number  of 
its  charter  was  85,  and  it  went  into  liquidation  in  the  spring  or 
early  summer  of  1882,  its  charter  expiring  in  the  summer  or 
fall  of  that  year. 

The  stockholders  of  this  association,  or  a  part  of  them, 
desiring  to  continue  the  banking  business  under  the  national 
banking  law,  organized  an  association  having  the  same  name 
as  the  old  one,  viz.,  "The  First  National  Bank  of  Monmouth, 
111.,"  which  new  association  was  duly  chartered  under  the  act 
of  July  7,  1882,  with  the  United  States  Treasury  number, 
2757.  This  new  association  began  business  on  or  near  the 
date  of  its  charter  in  the  banking  room  formerly  occupied  by 
the  old  banking  association.  The  officers  and  directors  of  the 
old  association,  with  one  exception,  became  the  officers  and 
directors  of  the  new  association. 
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By  a  written  agreement  of  July  7,  1882,  between  the  First 
National  Bank  of  Monmouth  (in  liquidation)  and  the  new 
association,  the  new  association  took  the  assets  of  the  old  (ex- 
cept its  surplus  of  ?50,0')0t  which  was  divided  among  its 
stockholders),  and  assumed  to  pay  all  its  liabilities  "to  the 
extent  and  as  shown  by  its  books."  B.  T.  O.  Hubbard  was 
appointed  cashier  of  the  new  bank  and  continued  to  act  in  that 
capacity  until  April  8,  18S4,  when  it  was  put  in  liquidation 
and  a  receiver  was  appointed  for  it  by  the  comptroller  of  the 
Treasury  of  the  United  States  under  the  National  Banking 
Act. 

W.  O.  Oakley,  a  national  bank  examiner,  took  possession 
of  the  said  last  named  bank  on  the  8th  day  of  April,  1884,  and 
then  made  an  examination  of  its  affairs  and  scheduled  its 
assets;  he  found  §400  in  United  States  bonds  in  the  bank  safe, 
$50  in  4  per  cent,  bonds,  and  §350  in  4.J-  per  cent,  bonds. 

On  the  20th  day  of  April,  1884,  Guy  Stapp  was  commissioned 
receiver  of  the  bank,  and  took  possession  thereof  on  the  2d  of 
May,  1884.  No  package  or  special  deposit  was  found  in  the 
bank  or  its  vault  or  safe,  marked  or  indicated  as  belonging  to 
Mrs.  Janet  Strang,  or  any  government  bonds  other  tluu  those 
before  indicated  in  the  safe  with  the  assets  of  the  bank. 

Other  special  deposits  were  found  in  the  vault  of  the  b;mk 
belonging  to  various  persons,  the  ownership  of  which  was 
marked  or  indicated  thereon,  and  which  were,  from  time  to 
time,  delivered  by  the  officers  of  the  bank  as  called  for,  receipts 
being  taken  therefor  by  such  bank  officers. 

The  special  deposits  were  not  scheduled  or  taken  possession 
of,  or  in  any  manner  interfered  with  by  the  receiver.  No 
entry  or  memorandum  of  any  special  deposits  was  shown  upon 
the  books  or  papers  of  the  bank. 

The  books  of  the  bank  showed  that  at  the  close  of  its  busi- 
ness, April  8,  1S84,  it  should  have  had  §131,000  cash  in  b^nk; 
there  was  turned  over  to  the  receiver  between  §7,0U0  and 
§8,000  only. 

The  books  of  the  bank  did  not  show  any  United  States 
bonds.  Demand  was  made  of  Joseph  Martin,  president  of  the 
bank,  in  writing  (to  which  was  attached  a  copy  of  the  receipt). 
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for  the  bonds  in  question,  on  the  18th  day  of  April,  1 SS4.  The 
bonds  were  not  delivered  on  such  demand.  This  suit  was 
commenced  April  22, 1S84.  On  the  26th  January,  1886,  Janet 
Strang  departed  this  life  and  her  death  was  suggested  on  the 
record.  Martha  Strang  was  appointed  administratrix  of  her 
estate,  and,  on  motion,  was  substituted  as  plaintiff  in  this  suit. 

The  first  and  second  counts  in  the  declaration  were  in  case 
for  the  loss  of  the  bonds  through  negligence,  and  the  third 
was  in  trover  for  the  wrongful  conversion  of  the  bond 3.  Plea, 
the  general  issue. 

The  case  was  tried  by  the  court  without  a  jury,  by  consent, 
and  the  issues  were  found  for  the  defendant  on  the  first  and 
second  counts,  but  found  for  the  plaintiff  on  the  third  count, 
and  judgment  was  entered  against  the  defendant  for  the  sum 
of  §4,527.93  damages,  and  for  costs;  to  reverse  which  judg- 
ment the  case  is  brought  to  this  court,  and  it  is  assigned  for 
error,  1st,  that  the  court  below  admitted  improper  evidence 
offered  by  the  plaintiff;  2d,  that  the  court  erred  in  refus- 
ing proper  evidence  offered  on  the  part  of  defendant;  3d, 
the  court  erred  in  finding  for  the  plaintiff;  4th,  the  court 
erred  in  the  amount  of  its  findings ;  5th,  the  court  erred  in 
refusing  motion  for  new  trial. 

Firzt.  It  is  claimed  the  receipt  read  in  evidence,  of  date  of 
July  24, 1879,  issued  by  the  First  National  Bank  of  Monmouth, 
"Number  85,"  was  improper  evidence  against  this  defendant? 
the  First  National  Bank  of  Monmouth,  "Number  2751." 

The  same  objection  is  made  to  the  evidence  of  Martha  Strang 
as  to  the  deposit  in  the  old  bank,  "  No.  85,"  of  the  §3,100  par 
value  of  6-40  and  7-20  government  bonds,  and  the  exchange 
thereof  for  the  like  amount  of  four  per  cent,  government 
bonds  of  the  par  value  of  $3,100  by  Hubbard,  cashier  of  the 
old  bank,  and  of  the  payment  of  the  installments  of  interest 
thereon. 

It  is  true  that  the  basis  of  the  claim  of  plaintiff's  intes- 
tate is  the  receipt  and  deposit  of  the  bonds  in  question  with 
the  First  National  Bank  of  Monmouth  number  2751,  and  its 
subsequent  conversion  of  them  to  its  own  use.  It  must  be 
"borne  in  mind  that    while    in  fact  the   old  bank  went  into 
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liquidation  and  ceased  business  on  a  particular  day,  the  new 
one  was  formed  under  the  same  name,  at  the  same  time,  do- 
ing business  at  the  same  banking  house,  having  the  same 
president,  the  same  cashier,  the  same  employes,  the  same  vault 
and  safe,  and  was  the  same  to  all  outward  appearances,  with 
the  6ame  special  deposits  that  the  old  bank,  number  85,  had 
the  day  before.  This  record  fails  to  show  that  plaintiff's  intes- 
tate, or  indeed,  the  business  public,  was  aware  of  any  change  in 
the  legal  status  of  bank  "number  85."  So  far  as  outward  indi- 
cations went,  it  was  the  same  after  bank  "  number  2751  "  was 
announced  as  before.  One  evening  the  curtains  went  down 
on  bank  u  number  85  "  and  the  next  morning  went  up'on  bank 
"number  2751."  It  became  a  different  bank  in  law  and  in 
fact  by  the  private  action  of  its  stockholders  taking  a  new 
number  at  the  Treasury  Department  of  the  Government,  and 
after  dividing  $50,000  of  its  surplus  assets  among  the  stock- 
holders of  the  bank  "number  85,"  it  transferred  its  assets 
remaining,  banking  house  arid  fixtures,  and  contracted  for 
the  discharge  of  its  liabilities  "as  6hown  by  its  books;"  its 
special  deposits  passed  to  the  new  bank,  and  the  old  bank 
ceased  to  exist.  But  anv  one  doing  business  with  the  new 
bank  or  its  officers  as  a  special  or  ordinary  depositor  with  the 
bank,  who  was  not  informed  of  the  change,  would  not  have 
discovered  it. 

We  think  the  question  of  the  power  of  a  national  bank  to 
receive  special  deposits  and  give  receipts  for  such,  is  settled. 
Eevised  Statutes  U.  S.,  Sec.  5228;  Chattahooche  Nat  Bank 
v.  Schley,  58  Ga.  369;  First  National  Bank  v.  Graham,  100 
U.  S.  699;  First  National  Bank  of  Monmouth  v.  Dunbar,  IIS 
111.  625.      * 

Win.  P.  Schall  testified:  "  My  connection  with  this  bank 
began  in  March,  18S1;  I  was  individual  book-keeper.  It  was 
the  custom  of  the  bank  to  receive  special  deposits  for  safe 
keeping.  Papers  of  different  kinds  were  kept  there;  they 
were  usually  in  envelopes.  There  were  several  tin  boxes  that 
6et  on  the  floor  in  the  vault;  some  of  the  directors  had  spe- 
cial deposits  there.  I  suppose  the  directors  -  knew  outsiders 
had  special  deposits  there;  quite  a  number  of  special  deposits 
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were  there  all  the  time  I  was  there.  I  was  in  the  employ  of 
the  bank  at  the  time  of  its  re-organization.  David  Rankin 
was  president  of  the  bank  on  July  6,  1882.  B.  T.  0.  Hubbard 
was  cashier.  Willis  S.  Hubbard  and  myself  were  book-keepers. 
There  was  no  notice  given  depositors  to  call  and  get  deposits, 
general  or  special,  that  I  know  of,  when  the  bank  changed. 
The  old  bank  6hut  down  the  windows  at  nisrht  and  the  new 
one  opened  them  in  the  morning.  The  new  bank  had  the 
same  books,  the  same  accounts,  the  same  employes,  and  the 
same  things  in  the  vault.  I  am  acquainted  with  Martha 
Strang;  have  seen  her  in  the  bank  frequently.  Papers  left 
for  safe  keeping  were  kept  in  the  vault;  it  was  a  room  eight 
by  ten  feet,  supposed  to  be  burglar  and  lire  proof.  It  had 
three  doors ;  a  wicket  door  with  spring  lock,  and  double  doors 
with  combination  lock.  The  cashier  and  teller  had  the  com- 
bination and  no  one  else,  I  think,  to  the  vault  door.  The 
depositors  did  not  get  into  the  vault;  deposits  were  handed  to 
some  officer  of  the  bank,  and  when  called  for,  were  handed 
out  by  some  of  its  officers." 

Robert  J.  Gun  testified:  "Am  one  of  the  attorneys  for 
defendants  in  this  case;  was  employed  in  the  bank  about  noon 
on  the  day  of  its  failure;  quite  a  large  number  of  special 
deposits  were  there;  when  bank  closed  I  had  to  do  with  deliv- 
ery of  special  deposits;  by  direction  of  Oakley,  the  matter  was 
left  largely  to  me.  There  were  two  packages  of  special  de- 
posits in  the  safe  in  the  vault.  Safe  was  inside  vault;  had  to 
send  to  Chicago  for  expert  to  come  and  open  it.  In  safe  were 
some  United  States  Government  bonds,  4  per  cent,  and  4£  per 
cent,  bonds.     Did  not  count  those  bonds  myself." 

Martha  Strang  testifies:  uThe  receipt  for  these  bonds  was 
given  to  me  by  B.  T.  O.  Hubbard;  he  was  cashier  of  the  First 
National  Bank  at  Monmouth.  I  received  payments  of  interest 
on  the  bonds  mentioned  in  this  receipt  to  my  mother  as  it 
became  due;  on  the  day  the  interest  came  due  from  the  bank, 
Hubbard,  the  cashier  of  the  bank,  paid  it  to  me  from  October 
1,  1879;  the  last  payment  April  1,  1SS4,  just  one  week  before 
the  bank  closed.  It  was  paid  four  times  a  year  right  along 
from  1S79  to  1S84.  The  money  paid  me  was  taken  from  the 
srafc  generally,  but  sometimes  from  money  lying  on  the  table." 
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By  the  seventh  division  of  Section  5136,  Revised  Statutes 
of  the  United  States,  the  First  National  Bank  of  Monmouth, 
Illinois,  was  authorized,  by  its  officers  and  agents  or  board  of 
directors,  to  exercise  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking,  by  discounting 
and  negotiating  promissory  notes,  bills  of  exchange  and  other 
evidences  of  debt;  by  receiving  deposits;  and  by  the  fifth  divis- 
ion of  the  same  section,  it  was  authorized  to  elect  or  appoint 
a  board  of  directors,  president,  vice-president  and  cashier,  and 
to  require  bonds  of  them. 

The  plaintiff's  intestate,  in  the  month  of  December,  1S73, 
did  make  a  special  deposit  in  the  First  National  Bank  of  Mon- 
mouth, Illinois,  of  United  States  Government  bonds  of  the 
par  value  of  §3,100;  these  bonds  were  designated  as  Govern- 
ment six-forty s  and  seven-twentys,  and  a  receipt  by  the  bank 
was  executed  therefor  and  delivered  to  her.  These  bonds, 
being  called  in  by  the  United  States  Treasurer  under  the  act 
of  Congress  authorizing  the  issue  thereof,  at  the  request  of 
plaintiff's  intestate  were,  by  the  bank,  through  its  cashier,  sold 
or  exchanged  for  the  like  amount  in  par  value  of  what  was 
called  United  States  Government  four  per  cent,  bonds,  and  the 
difference  in  the  sale  and  re-purchase  or  exchange,  or  the  fees 
for  such  exchange  or  purchase,  was  paid  to  said  bank,  being 
$8,  by  plaintiff's  intestate. 

These  bonds  last  named  were  left  in  said  bank  as  a  special 
deposit  soon  after  the  purchase  or  exchange  thereof,  and  a 
receipt  therefor  given,  dated  July  24,  1879,  as  is  rendered  by 
its  cashier,  in  the  receipt  given  therefor.  By  the  terms  of 
this  receipt  these  bonds  were  to  be  kept  in  the  safe  of  the 
said  bank,  to  which  its  cashier  and  agent  alone  had  access. 

In  18S2,  when  the  old  bank  went  out  of  existence,  sold  out 
its  effects  to  the  new  bank,  number  2751,  it  left  the  special 
deposits  intrusted  to  it  with  the  new  bank;  at  least  there  is 
some  evidence  to  that  effect,  as  we  have  shown  in  the  record, 
and  no  evidence  to  rebut  it.  From  the  time  of  the  organi- 
zation of  the  new  bank,  number  2751,  in  July,  1882,  when 
Hubbard  was  appointed  its  cashier,  the  acts  of  the  cash  iter, 
within  the  scope  of  his  authority,  were  the  acts  of  the  bank. 
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It  will  not  be  denied  that  it  was  within  the  scope  of  his  au- 
thority to  purchase,  or  deal  in  bonds  and  coupons  as  well,  as 
other  commercial  securities.  It  is  undisputed  that,  from  the 
date  of  the  re-organization  down  to  within  some  days  of  the 
close  of  the  defendant  bank,  the  old  receipt  was  allowed  to 
stand  as  originally  issued,  therein  admitting  the  possession  of 
these  bonds  for  safe  keeping,  without  notice  that  the  new  bank 
had  undertaken  to  pay  debts  and  liabilities  of  the  old  bank 
only  "to  the  extent  and  as  showed  by  its  books,"  and  had  by 
its  cashier  actually  paid  on  the  bonds  called  for  by  this  receipt 
the  conpons  or  quarterly  installments  of  interest  until  within 
one  week  of  the  failure  of  the  bank,  being  seven  quarterly 
installments  of  interest. 

There  is  no  evidence  tending  to  show  that,  at  the  time  the 
old  bank  went  out  of  existence,  in  18S2,  these  bonds  were  not 
in  its  safe,  and  if  they  were  there  when  the  new  bank  com- 
menced business,  and  the  cashier  of  the  old  bank  as  well  as  of 
the  new  bank  knew  it,  his  knowledge  was  the  knowledge  of  the 
old  as  well  as  of  the  new  bank.     Bank  v.  Dunbar,  118  111.  625- 

The  acts  of  the  cashier  of  the  new  bank,  after  its  re-organ- 
ization, in  the  payment  of  the  installments  of  interest  with 
the  funds  of  the  bank,  was  an  admission  that  these  bonds  w^ere 
in  its  possession,  and  the  purchase  or  payment  of  the  coupons 
are  circumstances  to  prove,  if  not  actual  proof,  that  the  bonds 
were  in  the  safe  or  vault  of  the  new  bank,  and  subject  to  its 
control,  after  its  re-organization. 

In  this  view,  evidence  connecting  the  old  bank,  number  85, 
with  the  new  bank,  number  2751,  was  proper.  The  acts  and 
declarations  of  its  cashier,  within  the  scope  of  his  authority, 
were  the  acts  and  declarations  of  bank  number  85,  by  the  giving 
of  the  receipt  in  question  for  these  bonds,  and  the  like  acts  and 
declarations  of  its  cashier  recognizing  the  bonds  in  possession 
of  the  new  bank  by  the  payment  of  interest  thereon,  were 
the  acts  and  declarations  of  bank  number  2751,  the  party  to 
the  record  here. 

We  think  the  court  below  did  not  eir  in  admitting  or  ex- 
cluding evidence  offered  on  the  part  of  the  plaintiff  upon  the 
matter  complained  of. 
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Second.  As  to  the  second  assigned  error,  it  is  sufficient  for 
ns  to  say  that  no  evidence  is  pointed  out  as  offered  by  the 
defendant  which  was  refused  admission  or  consideration  by 
the  court  below. 

Third.  We  think,  from  all  the  evidence  in  this  record  and 
the  surrounding  circumstances  in  evidence,  the  court  below  was 
warranted  in  finding  that  the  new  bank,  the  plaintiff  in  error, 
had  in  its  possession  at  the  time  of  its  organization  the  bonds 
in  controversy  in  this  suit,  which  facts  and  circumstances  we 
have  sufficiently  commented  upon  in  the  examination  of  the 
other  errors  assigned  and  considered.  At  least,  we  think,  the 
plaintiff  made,  by  the  evidence,  a  prima  facie  case,  and  the 
court  did  not  err  in  so  finding. 

Fourth.  It  is  claimed  that  the  court  below  erred  in  finding 
for  the  plaintiff  the  amount  of  the  judgment  below.  This 
error  assigned,  questions  the  rule  of  damages  adopted  by  the 
court  below.  It  is  insisted  that  the  measure  of  damage  was 
the  value  of  these  bonds  when  taken,  and  not  when  a  demand 
was  made. 

We  understand  the  proper  measure  of  damages  in  an  action 
of  trover  is  the  current  market  value  of  the  property  at  the 
time  of  its  conversion,  with  interest  from  that  time  until  the 
trial;  and  in  this  State  no  distinction  or  exception  is  recognized 
when  the  property  converted  happens  to  be  stoeks;  and  where 
the  demand  and  refusal  either  constitute  the  conversion  or 
afford  presumptive  evidence  of  it,  it  is  no  infringement  of 
this  rule  to  regard  that — the  demand  and  refusal — as  the  time 
for  estimating  the  value.     Sturges  v.  Keith,  57  111.  451. 

The  rule  as  claimed  by  plaintiff  in  error  is  wholly  impracti- 
cable in  this  case,  since  it  can  not  be  determined  when  thepe 
bonds  were  actually  taken.  The  court  found,  and  we  think  it- 
was  authorized  to  find  under  the  evidence,  prima  fa&ie,  that 
the  bonds  in  question  came  into  ]K)ssession  of  the  plaintiff  in 
error  upon  its  re-organization,  with  the  other  special  deposits 
of  the  old  bank,  and  that  it  has  paid  the  seven  coupons  or 
installments  of  interest  as  the  same  became  due  thereon  up  to 
the  time  of  its  failure,  or  within  six  days  of  that  time;  and 
its  failure  to  show  any  legal  excuse  for  the  absence  of  the 
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bonds,  either  by  direct  or  circumstantial  evidence  in  the  case, 
upon  demand  made  on  the  officers  of  the  bank  therefor,  and 
its  refusal  or  neglect  to  deliver  the  same,  afford  presumptive 
evidence  of  the  conversion  of  these  bonds;,  and,  for  the 
purpose  of  estimating  the  damages  in  this  case,  the  court 
below  was  authorized  to  assess  the  damages  at  the  current 
market  value  of  the  bonds  at  the  time  of  such  demand  and 
refusal,  which,  as  shown  by  the  evidence,  was  $1.23  on  the 
dollar  on  the  18th  day  of  April,  1884;  and  the  damages  as- 
sessed in  the  court  below  were  much  below  that  rate  which, 
under  the  evidence  and  the  rule  as  stated,  the  court  would 
have  been  authorized  to  find. 

It  is  insisted  also  that  the  demand  in  the  case  at  bar  is 
wholly  inoperative  and  of  no  avail,  because  made  after  the 
bank  examiner  had  taken  possession  of  the  assets  of  the  jbank 
and  it  was  beyond  the  power  of  the  bank  to  comply  with  such 
demand.  The  evidence  is  that  the  special  deposits  were  not 
taken  possession  of  by  the  bank  examiner  or  receiver,  but 
were  left  in  charge  of  the  officers  of  the  bank,  who  delivered 
the  same  as  called  for  to  the  owners  thereof.  Besides,  if  these 
bonds  should  be  regarded  as  a  special  deposit,  notwithstanding 
the  appropriation  by  the  bank,  and  it  had  failed,  and  its  prop- 
erty was  in  the  hands  of  the  United  States  authorities,  the 
officers  of  the  bank  still  had  the  right,  under  the  National 
Banking  Act,  to  deliver  special  deposits.  lie  vised  Statutes  of 
United  States,  Sec.  5228;  Bank  v.  Dunbar,  19  111.  App.  558. 
If  there  was  a  conversion  in  fact  before  failure,  then  no 
demand  would  be  necessary.  After  a  careful  examination  of 
this  record  we  find  no  error  that  ought,  in  our  opinion,  to 
reverse  the  judgment  of  the  court  below  in  this  case,  and  we 
think  it  sliould  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 
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Herman  H.  Carter 

v. 

Joel  Carter. 

Contracts — Cost 9  of  Test  Case — Contribution — Limitations— Continuing 
Agreement — Question  for  Jury — Partnership. 

1.  The  joinder  of  two  or  more  persons  in  a  single  adventure  for  their 
mutual  advantage  does  not  constitute  them  copartners  in  such  sense  as  to 
oust  a  court  of  law  of  jurisdiction  in  respeqb  thereto. 

2.  Where  two  persons,  as  between  themselves  by  parol  agreement,  are 
each  liable  for  one  half  the  costs  of  an  extended  litigation,  the  one  who 
is  primarily  liable  as  a  party  may  await  the  enforced  payment  of  the  entire 
costs  at  the  end  of  such  litigation,  and  then  compel  the  other  to  contribute 
his  proportion,  although  more  than  five  years  have  elapsed  since  certain  of 
the  items  became  due  and  payable,  the  contract  being  a  continuing  one. 

3.  In  the  case  presented,  the  question  whether  there  was  a  verbal  con- 
tract for  the  payment  of  the  expenses  of  the  suit  in  question,  was  for  the 
jury,  the  evidence- being  conflicting. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  Charles  Fowler  and  J.  H.  Fowler,  for  appellant. 

The  only  conclusion  that  can  be  derived  from  appellee's  tes- 
timony is  that  he  was  to  prosecute  his  suit,  pay  the  costs  when 
incurred,  and  to  be  reimbursed  for  one-half  of  them  by  appel- 
lant. Some  of  the  coet6  and  expenses  were  due  when  incurred 
and  the  balance  when  the  case  was  determined,  which  resulted 
in  a  judgment  against  plaintiff,  appellee,  for  costs.  He  so  con- 
sidered it,  for  in  October,  1878,  he  presented  a  bill  for  one- 
half  of  the  expenses,  paid  in  first  trial,  to  appellant,  which 
appellant  refused  to  pay.  Appellant  himself  testifies  that  that 
was  his  understanding  of  the  contract.  If  that  is  true,  we 
contend  that  one-half  of  the  costs  in  t\ie  second  trial  were  due 
the  appellee  when  the  cause  was  remanded  back,  June  17, 
1880.     The  President,  etc.,  v.  Joel  Carter,  6  111.  App.  421. 
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A  right  of  action  accrued  at  that  time  under  the  contract 
alleged  by  the  appellee,  and  therefore  the  statute  of  limitations 
began  to  run  from  that  time  instead  of  the  time  when  appel- 
lee paid  them  on  a  judgment  against  him  and  his  sureties  on 
hie  bond  for  costs. 

The  court  modified  our  third  instruction  by  instructing  the 
jury  that  the  statute  began  to  run  when  plaintiff,  appellee, 
paid  them.  This,  we  contend,  is  not  the  law  and  never  was. 
We  understand  the  rule  announced  in  all  the  text  books  and 
decisions  of  the  courts  is,  "that  the  statute  begins  to  run  from 
the  time  that  a  right  of  action  accrues  to  the  plaintiff  when 
he  could  bring  suit."  Starr  &  C.  111.  Stat,  Statute  Limitations, 
Sec.  15,  Chap.  83;  Shelburne  v.  Robinson,  3  Gilm.  600;  Cag- 
win  v.  Ball  &  Co.,  2  111.  A  pp.  70;  3  Parsons  on  Contracts, 
6th  Ed.,  1;  Wood  on  Limitations  of  Actions,  Sees.  117,  119, 
120,  141, 147;  Brant  v.  Gallup et  al.,  Ill  111.  487;  McKerras 
v.  Gardner,  3  Johns.  137;  Williams  v.  Hurst,  25  Texas,  667; 
Hitt  v.  Sharer,  34  111.  9;  Thompson  v.  Eeed,  48  111.  119. 

As  to  construction  of  words,  "when  a  cause  of  action 
accrues,"  see  Humphry  v.  Cole,  14  111.  App.  176;  Cochrane  v. 
Oliver,  7  111.  App.  176;  Collins  v.  Thayer,  74  111.  138. 

Where  parties  agree  to  share  in  the  profits  of  a  business  the 
law  will  infer  a  partnership  between  them  in  the  business  to 
which  the  agreement  relates.  This  presumption  will  control 
until  rebutted  by  proof  to  the  contrary,  Lockwood  v.  Doane 
et  al.,  107  111.  236. 

By  the  contract  there  was  clearly  that  joint  interest  in  the 
particular  adventure  which  would  constitute  the  parties  part- 
ners.    Robbins  v.  Laswell,  27  111.  365;  Burgess  v.  Badger,  12 
West.  Rep.  806;  S.  0.,  14  N.  E.  Rep.  857. 

Mr.  George  H.  Haight,  for  appellee. 

Upton,  J.  This  is  an  action  of  assumpsit  commenced  in 
the  La  Salle  Circuit  Court  by  the  appellee  against  the  appel- 
lant, on  the  19th  day  of  February,  1887,  for  the  breach  of  an 
alleged  verbal  contract  to  pay  onje-half  of  the  expense  of  a  suit 
brought  by  the  appellee,  Joel   Carter,  against  the  village  of 
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Earlville,  in  said  county,  for  damages  sustained  by  the  falling 
of  a  bridge  in  that  village,  while  Joel  and  his  brother,  Her- 
man EL  Carter,  were  passing  over  it  upon  the  street  of  that 
village. 

The  record  in  this  case  shows  that  some  time  in  the  spring 
of  the  year  1876  the  appellant  and  appellee,  while  passing  over 
a  bridge  in  the  streets  of  said  village,  were  injured  by  the 
fall  of  a  bridge;  that  during  that  year,  some  time  in  Octo- 
ber, suits  were  commenced  by  appellant  and  appellee  indi- 
vidually in  the  Circuit  Court  of  La  Salle  county  against  the 
village,  to  recover  damages  for  injuries  claimed  to  have  been 
by  them  severally  sustained  by  the  fall  of  the  bridge. 

The  appellee  settled  his  suit  with  the  village  before  any 
trial  was  had.  In  February,  1878,  appellant  tried  his  suit  in 
the  Circuit  Court  and  obtained  judgment,  which  was  appealed 
by  the  defendant  village  to  the  Appellate  Court  The  Appel- 
late Court  reversed  the  judgment  and  remanded  the  cause. 

In  February,  1S79,  a  second  trial  was  had  in  the  Circuit 
Court,  and  again  resulted  in  a  verdict  against  the  village,  from 
which  an  appeal  was  again  taken  to  the  Appellate  Court, 
which  court  again  reversed  the  judgment  and  remanded  the 
cause.  The  case  was  not  again  tried.  In  the  prosecution  of 
this  suit  Joel  Carter,  appellee,  was,  previous  to  the  second 
trial,  directed  by  the  Circuit  Court  to  give  bond  for  costs, 
which  he  did,  signed  by  himself  as  principal,  and  one  William 
Wilson  and  the  appellant,  Herman  H.  Carter,  as  sureties. 

After  the  cause  was  remanded  the  second  time,  6iiit  was 
brought  on  the  bond  for  costs;  filed  by  the  appellee  in  the  Cir- 
cuit Court,  and  judgment  was  obtained  thereon  against  appel- 
lee and  his  sureties,  amounting  to  about  the  sum  of  $256.98 ; 
other  sums  were  paid  by  the  appellee  in  the  progress  of  said 
suit  between  February,  1S78,  and  August,  1886,  amounting  to 
about  $268.15,  as  costs  and  expenses  therein,  exclusive  of  attor- 
ney's fees.     This,  in  substance,  is  not  disputed. 

It  is  claimed  by  appellee  that  appellant  became  liable  to 
pay  the  one-half  of  the  costs  and  expenses  of  the  prosecution 
of  the  6uit  of  appellee  against  the  village   of  Earlville  as  a 
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test  case,  to  determine  the  right  to  recover,  not  only  in  that 
suit,  but  in  the  one  pending  in  favor  of  appellant  against  the 
village,  defendant,  on  the  same  6tate  of  facts,  by  virtue  of  a 
verbal  contract  and  agreement  to  that  effect  made,  as  is  alleged, 
near  the  time  of  the  commencement  of  the  two  suits  against 
the  village  of  Earlville,  and  before  the  settlement  of  appel- 
lant's suit  with  said  village.  This  is  denied  by  appellant.  And 
the  contention  in  the  court  below  was  whether  any  such  ver- 
bal contract  of  a  legal  character  was  made  between  the  parties, 
and,  if  so,  whether  the  statute  of  limitations  applied  to  the 
whole  or  any  part  thereof.  The  case  was  heard  hy  a  jury  in 
the  court  below,  who  found  a  verdict  for  the  appellee  and 
assessed  his  damages  at  $128.49,  from  which  an  appeal  was 
taken  to  this  court. 

It  is  manifest  that  whether  or  not  a  verbal  contract  for  the 
payment  of  the  expenses  of  the  suit  of  appellee  against  the 
village  of  Earlville  was  made  as  claimed,  was  a  question  of 
fact  for  the  jury.  The  evidence  was  conflicting  in  regard 
thereto,  and  we  can  not  say  that  it  is  insufficient  to  support 
the  verdict. 

It  is  further  insisted  that  this  6nit  can  not  be  maintained,  for 
the  reason  that  the  verbal  agreement,  if  established,  created 
a  partnership  between  appellant  and  appellee,  and  as  no  ac- 
counting or  settlement  had  ever  been  made,  and  no  balance 
struck  between  the  partners,  a  court  of  law  had  no  jurisdiction. 
Whether  a  partnership  in  the  prosecution  of  suits  of  this 
character  can  legally  be  made  or  enforced  we  are  not  called 
upon  now  to  determine.  The  question  presented  to  us  is 
whether,  from  the  evidence  in  this  record,  they  were  partners 
in  the  particular  transaction  out  of  which  the  present  claim 
aro^e.  The  record  in  this  case  at  most  discloses  that  appel- 
lant and  appellee  joined  in  the  single  adventure  of  the  pros- 
ecution of  a  suit  to  determine  the  liability  of  a  municipality 
to  respond  in  damages  for  an  alleged  personal  injury  they 
had  received  in  the  fall  of  a  bridge,  over  which  they  were 
together  passing  in  the  limits  of  the  municipality,  and  which 
it  was  claimed  it  was  bound  to  keep  in  safe  condition  and 
repair. 
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In  Hurley  v.  Walton,  63  III.  260,  it  was  held  Unit  the  join- 
ing of  two  or  more  persons  in  a  single  adventure,  in  which 
the  profits  are  to  be  equally  divided,  does  not  constitute  such 
persons  co-partners  in  such  sense  as  to  oust  a  court  of  law  of 
its  jurisdiction  in  respect  thereto.  We  regard  this  as  deci- 
sive of  the  question. 

By  stipulation  tiled  in  the  court  below  the  statute  of  limi- 
tations is  interposed,  and  it  is  insisted  by  appellant  the  stat- 
ute is  a  full  defense  to  all  of  appellee's  demands,  because  the 
record  shows,  as  is  claimed,  that  items  of  claim,  except  the 
receipts  for  money  paid  by  appellee  in  August,  1886,  to 
the  clerk  of  the  Circuit  Court  of  La  Salle  county,  being  the 
sum  of  $256.9S,  was  paid  in  the  years  1878  or  1879,  and  that 
as  to  the  sum  of  $256.98,  which  was  a  judgment  on  a  bond 
for  costs,  as  bofore  stated,  the  several  items  comprising  that 
judgment  were  due  and  payable  more  than  five  years  prior  to 
the  commencement  of  this  suit,  and  that  an  action  then 
accrued  and  the  statute  commenced  to  run  from  that  time. 
Under  the  facts  in  this  record  we  can  not  yield  or  assent  to 
that  proposition.  It  will  be  observed  that,'  under  the  verbal 
contract  as  found 'by  the  jury  in  this  case,  it  was  as  much  the 
duty  of  the  appellee  as  that  of  the  appellant,  to  pay  the  costs 
accruing  in  the  suit  of  Joel  Carter  v.  The  Village  of  Earl- 
ville,  as  between  themselves,  and  it  appears  from  the  evidence 
that  at  least  appellee  so  regarded  it  in  making  the  demand  on 
appellant  for  the  payment  of  one-half  the  costs  of  the  first 
trial  in  1878,  which   he  refused  to  pay. 

These  costs  were  due  to  the  officers  of  the  courts  in  which 
the  suit  was,  or  had  been  pending,  and  after  refusal  of  appel- 
lant to  pay  nnder  the  verbal  contract,  as  he  had  agreed  to  do3 
appellee  might  well,  as  between  themselves,  await  the 
enforced  payment  thereof,  and  then  compel  appellant  to  con- 
tribute in  accordance  with  the  contract. 

In  the  proceedings  in  this  suit  appellee  was  the  party  of  rec- 
ord, and  he  alone  was  primarily  liable  for  the  coste  ;  no  fee  bill 
or  other  process  could  issue  to  enforce  payment  thereof  from 
appellant.  Having  instituted  the  suit  appellee's  duty  was  to 
proceed  therewith  until  determined,  and  the  test  established, 
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to  effect  which  the  suit  was  commenced,  and  then  compel  the 
performance  of  the  verbal  contract  for  contribution,  if  not 
performed  voluntarily.  Or  the  appellee  might  have  aban- 
doned the  further  prosecution  of  the  suit  after  refusal  of 
appellant  to  contribute  his  proportion  under  the  verbal  con- 
tract, and  have  enforced  the  contract  against  him. 

This  contract  was  in  the  nature  of  a  continuing,  one  ;  it 
contemplated,  as  the  counsel  for  appellant  have  well  said,  that 
the  appellee  was  to  go  on  and  pay  all  costs  of  the  test  case, 
and  afterward  be  reimbursed  by  appellant  for  the  one-half 
of  the  amount  so  expended.  _^^ 

In  the  case  of  Walker  v.  Goodrich,  16  111.  341,  which  was. 
an  action  by  an  attorney  for  services  in  defending  a  suit  in 
chancery,  the  service  commencing  in  1840  and  not  having 
terminated  at  the  time  of  the  hearing,  in  1855,  the  court 
held  that  the  statute  of  limitations  for  the  performance  of  a 
duty  or  employment,  could  not  commence  running  until  the 
service,  duty  or  employment  had  been  performed  by  the 
termination  of  the  suit,  or  the  contract  of  retainer  had  in 
some  other  mode  been  determined;  in  other  words,  was  a 
continuing  contract.  There*  was  a  suit  pending  in  court  for 
more  than  twelve  years,  requiring  almost  daily  attention  for 
a  large  part  of  that  time. 

The  court  asks:  u  Did  the  statute  of  limitations  commence 
running  at  the  termination  of  each  day  as  to  the  services 
rendered  on  that  day?  Were  the  attorneys  obliged  to  pause 
in  their  defense  within  each  period  of  five  years  to  com- 
mence suit  against  their  client  for  the  services  already  per- 
formed, or  forfeit  them  ?  The  very  statement  o{  the  propo- 
sition shows  how  embarrassing,  inappropriate  and,  indeed, 
impracticable  such  a  rule  would  be." 

The  case  of  Darwin  v.  Smith,  35  Vt.  69,  is  in  point;  its 
similarity  will  be  apparent  from  the  opinion  of  the  court, 
which  in  part  we  quote:  "This  case  shows  that  the  plaintiff 
was  to  make  disbursements  for  the  expenses  of  the  suit,  and 
that  when  those  expenses  were  ascertained  they  were  to  be 
adjusted  between  the  defendant  and  himself  according  to  the 
defendant's  agreement. 
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"  The  plaintiff  could  have  no  cause  of  action  until  he  had 
made  the  necessary  payments  resulting  from  the  suit.  *  * 
*  As  the  plaintiff's  cause  of  action  did  not  accruo  until  the 
expenses  of  the  suit  were,  in  fact,  paid  by  him,  the  plaintiff 
was  entitled  to  a  verdict  for  one-half  of  the  expenses  paid." 

We  therefore  conclude   that   this    objection  is   not   well 
taken. 

The  instructions  of  the  court  given  to  the  jury,  although 
not  in  full  accord  with  the  rule  stated,  were  far  more  favor- 
able to  the  appellant  than  as  here  expressed,  of  which  appel- 
lant can  not  complain,  and  no  cross-errors  having  been  filed 
by  the  appellee,  and  finding  no  error  in  the  proceedings  of 
the  court  below  requiring  our  interference,  the  judgment  is 
affirmed. 

Judgment  affirmed. 


In  re  Estate  of  George  Cashman,  Deceased. 

Wills  —  Construction — Rules  —  Life  Estate —  Remainder  —  Limitation 
of— Sale  of  Lands — Election — Right  of  Widow  to  Have  and  Hold  a  Certain 
Sum  in  Cash, 

1 .  In  the  construction  of  a  will  the  intention  of  the  testator,  if  not  incon- 
sistent with  the  rules  of  law,  governs;  and  his  intention  is  to  be  ascertained 
from  the  whole  will  and  all  its  parts  taken  together.  Every  clause  and  pro- 
vision should  be  given  effect,  if  possible,  according  to  his  intention. 

2.  Jn  the  case  presented,  the  second  clause  of  the  will  in  question  gave 
to  the  widow  a  life  estate  in  a  certain  tract  of  land,  with  power  of  election 
in  her  vested  to  have  said  land  sold  by  the  executors,  and  to  accept  instead 
thereof  83.000  in  money,  to  be  accepted  and  held  by  her  during  her*  natural 
life,  with  the  remainder,  "  or  so  much  thereof  as  may  remain  unexpended," 
if  any,  to  the  testator's  children,  the  same  "  to  be  accepted  and  held  *'  and 
by  her  used  and  expended  in  her  discretion  for  her  own  use  and  benefit. 

3.  The  words,  "  or  so  much  thereof  as  may  remain  unexpended,"  in  law 
and  fact,  import  a  power  of  disposition  in  the  widow  and  create  a  limita- 
tion of  the  remainder  after  the  termination  of  her  life  estate. 

[Opinion  filed  December  8,  1888.] 
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Appeal  from  the  County  Court  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellant. 

The  Supreme  Court  of  this  Slate  has  often  held  that  a  life 
estate  may  be  created  with  power  of  disposition  in  the  life 
tenant,  and  limit  a  remainder  after  the  termination  of  the  life 
estate.  Kaufman  v.  Breckenridge,  117  111.  316;  MarkilJie  v. 
Ragland,  77  111.  98;  Hampton  v.  United  States  Express  Co., 
107  111.  443,  and  numerous  other  cases. 

It  will  be  sufticien!;  if  from  the  entire  will  any  right  of  man- 
agement and  control  can  be  gathered.  Can  such  an  inference 
properly  be  drawn  from  the  will  in  question?  The  testator 
leaves  his  widow  a  valuable  eighty  acres  of  land  for  life,  and 
thinking  that  its  sale  might  assist  in  selling  the  adjoining  lands 
of  the  estate,  he  gives  her  the  option  of  receiving,  in  case  she 
sold  the  land,  the  sum  of  $3,000  in  money,  to  be  accepted  and 
held  by  her,  as  provided  in  reference  to  real  estate,  during  her 
natural  life. 

Tne  Supreme  Court  of  this  State  have  construed  words  not 
so  strong  as  these,  for  the  word  u  unexpended  "  did  not  occur 
in  the  case,  but  instead  simply  the  words,  "whatever  may 
remain."  We  quote  :  "  But  the  first  part  of  the  next  clause 
seems  to  remove  all  doubt.  He  there  declares  it  to  be  his  will 
that  whatever  remains  of  his  estate,  real  and  personal,  at  the 
death  of  his  wife,  should  descend  to  his  heirs  according  to  law- 
Had  he  not  intended  that  his  wife  should  have  power  to  6ell 
his  real  estate,  why  speak  of  what  should  remain  of  it  at  her 
death?  "     Markillie  v.  England,  77  111.  102. 

So  in  this  case.  If  the  testator  had  not  intended  that  his 
wife  should  have  the  power  to  expend  the  personal  estate 
which  he  had  directed  she  should  accept  and  hold,  why  speak 
of  what  should  remain  unexpended  at  her  death  ? 

The  testator  doubtless  contemplated  that  the  benefit  his  real 
estate  would  receive  from  the  6ale  of  the  land  given  to  the 
widow,  by  her  consent,  would  more  than  compensate  for  any 
impairment  her  expending  any  portion  of  the  principal  would 
entaiL 
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This  is  not  an  open  question  in  this  court.  Tour  Honors 
have,  within  the  past  year,  passed  upon  the  very  words  that 
occur  in  this  will,  and  have  held  the  construction  for  which 
we  contend.     Pritchard  v.  Walker,  22  111.  App.  286. 

Mr.  Frederick  A.  Willouohby,  for  appellees. 

Upton,  J.  The  sole  contention  upon  this  appeal  is  upon 
the  construction  of  the  second  clause  in  the  last  will  and  testa- 
ment of  the  late  George  Cashman,  which  will  was  duly 
adniitted  to  probate  in* Knox  county,  a  copy  of  which  clause 
i6  as  follows: 

"  Second.  I  give,  devise  and  bequeath  unto  my  beloved 
wife,  Rebecca  Cashman,  the  following  described  real  estate, 
to  wit:  The  south  half  (£)  of  the  southwest  quarter  (J)  of 
section  seven  (7),  in  township  nine  (9),  north  of  range  two  (2), 
east  of  the  fourth  (4th)  principal  meridian,  situated  in  the  county 
of  Knox  and  State  of  Illinois,  together  with  all  hereditaments 
and  appurtenances  thereunto  belonging  or  in  any  wise  apper- 
taining during  her  natural  life;  also  one  milch  cow,  to  be 
selected  by  her,  and  all  the  household  furniture,  of  every 
name  and  nature  whatsoever,  during  her  natural  life ;  all  of  said 
property  to  her  devised  and  bequeathed,  to  be  received  and 
accepted  by  her  in  lien  of  dower  and  homestead:  Provided, 
however,  that  she,  my  said  wife,  may  elect  to  have  the  above 
described  real  estate  sold  and  conveyed  by  my  executors  here- 
inafter named,  in  connection  with  my  adjoining  land  or  lands 
(if  by  them  deemed  for  the  best  interests  of  my  estate),  and 
accept  in  lieu  thereof  the  sum  of  three  thousand  ($3,000) 
dollars  in  money,  to  be  accepted  and  held  by  her,  as  above 
provided,  in  reference  to  said  real  estate  during  her  natural 
life,  and  that  after  her  death  all  of  the  said  property  to  her 
devised  and  bequeathed  (or  so  much  thereof  as  may  remain 
unexpended),  to  be  converted  into  money  by  my  executors, 
and  the  net  proceeds  thereof  to  be  divided  equally  between 
all  my  children  and  their  descendants  according  to  law,  except 
the  descendants  of  my  son  John  Cashman,  deceased,  to  wit, 
my  grandsons  George  Cashman  and  John  Cashman,  who  are 
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hereinafter  provided  for  by  a  specific  allowance  or  legacy  in 
full  of  all  interest  in  my  6aid  estate." 

The  land  mentioned  in  and  devised  to  Rebecca  Cash  man  by 
the  will,  was,  by  her  election,  sold  by  the  executors  of  the 
estate  as  authorised  by  the  will.  Mrs.  Cashman  joined  in 
the  conveyance  and  accepted  and  received  and  now  holds 
the  sum  of  $3,000  in  lieu  thereof.  The  money  was  paid  to 
her  as  devisee  under  the  will  by  her  co-executor,  J.  L.  Gash- 
man. 

In  the  executor's  report,  presented  to  the  Probate  Court 
of  Knox  county  for  allowance,  this  item  or  fund  of  $3,000,  so 
paid  the  widow,  Mrs.  Cashman,  as  devisee,  was  charged  to 
the  estate  and  a  corresponding  credit  given  to  the  executors 
therefor. 

Objections  were  filed  in  the  Probate  Court  by  a  portion 
of  the  heirs  of  said  estate  to  the  allowance  of  that  charge  or 
item,  with  others,  in  the  report  The  Probate  Court  over- 
ruled the  objections  and  allowed  such  item  or  charge  of 
$3,000,  so  paid,  to  the  credit  of  the  executor,  and  accepted 
the  report. 

From  which  finding  the  matter  was  appealed  to  the  Circuit 
Court  of  Knox  county,  which,  upon  hearing,  entered  an  order 
or  decree  "  approving  and  affirming  all  of  the  said  report  of 
the  executors,  except  such  part  as  relates  to  the  sum  of  $3,000, 
claimed  by  the  executor  to  have  been  paid  Rebecca  Cashman,  * 
widow  of  said  deceased,  in  lieu  of  the  eighty  acres  of  land, 
and  as  to  such  sum  of  $3,000  the  court  finds  that  the  said 
Rebecca  Cashman  has  only  a  life  estate  therein  and  thereto 
under  the  will  of  her  husband,  the  said  George  Cashman, 
deceased,  and  as  such  was  not  entitled  to  have,  hold,  use  or 
impair  the  said  principal  sum  of  $3,000,  but  only  to  the  inter- 
est, use  and  profit  thereof  during  her  natural  life;  that  at  her 
death  the  whole  of  the  said  $3,000  belonged  to  the  estate  of 
the  said  George  Cashman,  deceased,  and  that  the  executor 
should  account  to  the  estate  for  that  sum,"  etc.,  and  in  that 
particular  reversed  the  judgment  and  order  of  the  County 
Court  sitting  in  probate. 
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From  which  order,  finding  and  judgment  of  the  Circnit 
Court  the  matter  was,  by  the  executor,  appealed  to  this 
court., 

The  rnle  of  law,  in  this  State  at  least,  is  well  settled  that 
by  a  last  will  and  testament  one  may  create  a  life  estate,  with 
power  to  sell  and  convey  the  fee,  and  limit  the  remainder 
after  the  termination  of  such  life  estate.  Hawkins  v.  U.  S. 
Ex.  Co.,  107  111.  443;  Welsh  v.  Belleville  Savings  Bk.,  94  111. 
202;  Kaufman  v.  Breckenridge,  117  111.  305,  and  cases  cited. 

It  is  a  principle  of  general  application  that  the  intention  of 
the  testator,  if  not  inconsistent  with  the  rules  of  law,  must 
govern  in  the  construction  of  a  will.  This  intention  is  to  be 
ascertained  from  the  whole  instrument,  with  all  its  parts  and 
clauses  taken  together.  Every  clause  and  provision,  if  possi- 
ble, should  have  effect  given  it  according  to  the  intent  of  the 
maker.  A  later  clause,  when  repugnant  to  a  former  provision, 
is  to  be  construed  as  intending  to  modify  or  abrogate  the 
former  clause. 

It  is  contended  by  the  appellant  that,  by  the  provisions  of 
the  second  clause  of  the  will  in  question,  Rebecca  Cashman 
took  a  life  estate  in  the  $3,000  mentioned  therein,  with  the 
right  to  appropriate  to  her  own  use,  and  expend  so  much 
thereof,  both  principal  and  interest,  as  6he  thought  proper, 
and  if  any  part  thereof  should  be  left  at  her  death,  such  part 
so  remaining  should  be  divided  among  the  heirs  of  the  estate, 
as  provided  by  the  will. 

The  appellee  insists  that  Rebecca  Cashman  took  only  a 
life  estate  in  the  eighty  acres  of  land,  or  the  $3,000  which, 
by  her  election,  was  substituted  in  lieu  thereof,  without 
the  power  of  use  or  disposition  of  the  same,  or  any  part 
thereof. 

The  general  rule  is,  that,  where  a  power  of  disposal  accom- 
panies a  bequest  or  devise  of  real  estate,  the  power  of  disposi- 
tion is  only  co-extensive  with  the  estate  given.  If  the  estate 
be  for  life  only,  the  power  of  disposition  is  limited  to  such  an 
estate  as  the  tenant  for  life  could  convey,  and  since  his  estate 
was  for  life  only,  he  could  convey  no  greater  estate  than  he 
possessed,  unless  there  are  other  words  clearly  indicating  that 
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a  larger  power  was  intended.  Kennedy  v.  Kennedy,  105  HI. 
350;  Henderson  v.  Blackler,  104  III.  227;  Boyd  v.  Strahan; 
36  111.  355,  and  cases  cited. 

The  rule  is  also  clearly  stated  in  Kennedy  v.  Kennedy, 
supra,  tbat  in  cases  of  the  character  above  referred  to,  the 
main  inquiry  should  be  the  intention  of  the  testator,  and  if 
that  can  be  satisfactorily  ascertained  from  the  will,  interpreted 
in  the  light  of  the  surrounding  circumstances,  that  intention 
should  prevail  over  any  artificial  or  technical  rule  of  construc- 
tion. 

It  is  also  clear  as  a  principle  of  law,  " ex  necessitate  rei" 
that  a  life  estate  in  personal  property  gives  the  donee  the 
right  to  consume  such  articles  as  can  not  be  enjoyed  without 
consumption,  and  to  wear  out  by  use,  such  as  can  not  be  used 
without  wearing  out. 

Applying  the  rule,  on  principles  hereinbefore  stated,  to  the 
case  at  bar,  it  must  be  apparent  that  the  testator  contemplated 
that  his  wife  should  take  a  life  estate  in  the  eighty  acres  of 
land  in  the  will  described,  with  power  of  disposition  at  her 
election,  and  that  the  specific  legatees  named  in  the  will  at  the 
death  of  his  wife,  should  take  the  remainder,  limited  to  the 
right  of  the  wife  in  her  life  to  use  or  expend  for  her  own 
benefit,  such  portion  thereof  as  she  might  choose  to  appro- 
priate. In  no  other  view  can  full  effect  be  given,  in  our  judg- 
ment, to  each  clause  of  the  will. 

The  construction  claimed  by  the  appellee  would  render 
wholly  nugatory  the  clause,  that  after  the  death  of  liis  wife 
the  property  so  devised  and  bequeathed  to  her,  "or  so  much 
thereof  as  may  remain  then  unexpended"  etc. 

It  will  scarcely  be  claimed  that  this  clause  is  meaningless, 
or  is  ambiguous,  for  the  reason  that  the  testator  has  in  express 
terms  given  the  wife  a  life  estate  only,  and  that  by  giving 
effect  to  this  clause,  the  estate  would  be  enlarged  to  a  fee,  by 
the  granting  of  a  power  of  disposition  to  the  wife  of  the  whole 
devise  as,  claimed  by  counsel  for  the  appellee. 

At  best  the  above  rule  would  be  a  technical  rule  of  con- 
struction and  would  defeat  the  manifest  intention  of  the  tes- 
tator in  the  case  at  bar.     This  rule,  if  indeed  it  be  of  authority 
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in  certain  cases,  can  not  apply  to  the  case  at  bar  as  we  have 
shown. 

We  need  not,  however,  further  discuss  the  point  here  in- 
volved. It  is  settled,  as  we  regard  it,  by  the  determination  of 
the  judicial  tribunals  in  this  State,  at  least,  that  the  words  as 
used  in  the  second  clause  of  the  will  here  in  question,  "  or  what 
remains  unexpended"  or  equivalent  words,  do,  in  law  and  fact, 
.  import  a  power  of  disposition  in  the  person  to  whom  such 
devise  or  bequest  is  made  and  create  a  limitation  of  the 
remainder  after  the  termination  of  such  life  estate. 

In  other  words,  as  applied  to  the  case  at  bar,  the  second 
clause  in  the  will  and  the  language  used  therein,  legally 
construed,  pass  to  his  wife,  Rebecca  Cashman,  the  right 
to  have,  receive  and  expend  for  her  own  use  and  benefit  the 
83,000,  and  the  income  therefrom,  as  she  may  see  fit,  dur- 
ing her  natural  life,  and  that  part  or  portion  thereof  which 
remains  at  her  death  (if  anything)  unexpended,  is  to  be  divided 
among  the  legatees  in  the  will  named.  Pritchard  v.  Walker, 
22  111.  App.  2SG';  Pritchard  v.  Walker,  Affid.  121  UK  221; 
Hamlin  v.  IT.  S.  Ex.  Co.,  107  111.  443;  Kaufman  v.  Breeken- 
ridge,  117  111.  305. 

There  is  another  view  bearing  upon  this  question,  perhaps 
not  unworthy  of  notice.  The  language  contained  in  the  clause 
under  present  consideration  in  express  words,  gives  to  his 
widow  the  right  to  have  and  to  hold  the  $3,000  here  in  con- 
troversy. The  language  is,  referring  to  this  §3,000,  so  "  to 
be  accepted  and  held  by  her  as  above  provided  in  reference 
to  said  real  estate  during  her  natural  life,  and  that  after  her 
death  all  of  said  property  to  her  devised  and  bequeathed,  or 
so  much  thereof  as  shall  remain  unexpended,  to  be  converted 
into  money,  *  *  *  and  the  net  proceeds  thereof  to  be 
divided,''  etc. 

Clearly,  the  language  is  express  that  his  wife  was  to  accept 
and  hold  the  $3,000  during  her  natural  life,  with  the  right  and 
power  to  manage  and  control  the  same,  certainly  to  .the  same 
extent  as  she  could  have  done  with  the  land  before  it  was  con- 
verted into  money  by  her  election.  It  would  not  be  claimed 
that  as  to  the  land,  she  had  not  the  right  to  the  possession  and 
control  thereof  during  her  natural  life. 
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Did  the  sale  of  the  land  and  the  substitution  of  the  money 
for  it,  abridge  the  rights  of  the  wife  therein  or  thereto,  to 
hold  and  control  the  same?  It  is  clear  she  could  not  have  the 
same  power,  right  and  control  of  the  $3,000,  if  the  entire  pos- 
session thereof  was  denied  her,  as  if  she  was  possessed  thereof, 
even  if  the  use  of  it  was  her  only  interest  therein. 

It  avails  nothing  in  the  argument  to  say  the  devisee  in  this 
case  is  a  woman,  and  therefore  to  be  presumed,  in  some  degree, 
incapacitated  to  make  use  of,  or  6afely  invest  the  money  to 
her  interest,  or  the  protection  of  the  fund.  It  is  the  deter- 
mination and  application  of  legal  principles  in  the  construction 
of  language  used,  in  cases  of  the  character  before  us,  rather 
than  an  inquiry  as  to  fitness  of  the  beneficiary  to  be  intrusted 
with  the  fund;  that  we  have  to  determine  in  this  case.  We 
are  satisfied  that  from  a  just  legal  construction  of  the  will  here 
in  question  George  Cashman,  deceased,  gave  to  his  wife  eighty 
acres  of  land  for  her  natural  life  in  lieu  of  dower  and  home- 
stead in  his  estate,  with  the  power  of  election  in  her  vested, 
to  have  said  land  sold  by  the  ("  his  ")  executors,  and  to  accept 
instead  thereof  $3,000  in  money,  which  was  to  be  by  her  ac- 
cepted and  held,  as  provided  in  reference  to  said  land,  during 
her  natural  life,  and  that  after  her  death  all  the  said  property 
devised  and  bequeathed  to  her,  which  remained  unused  or 
unexpended  by  her  in  her  lifetime,  to  be  converted  into  money 
by  his  executors,  and  the  proceeds  divided  among  his  children 
as  in  his  will  stated.  In  our  judgment  the  case  at  bar  is  fully 
within  the  principles  announced  in  the  case  of  Pritchard  v. 
Walker,  svpra. 

That  the  words  contained  in  the  second  clause  of  said  will 
"  or  so  much  as  remains  unexpended  after  her  death  "  clearly 
indicate  an  intention  on  the  part  of  the  testator  ihat  his  wife* 
Rebecca  Cashman,  might  use  and  expend  the  whole  or  any 
part  of  the  principal  as  well  as  the  interest,  or  benefit  derived 
therefrom,  for  her  own  use  and  benefit,  if  she  should  choose 
so  to  do.  without  in  any  way  or  manner  being  compelled  to 
account  to  the  said  estate  therefor  in  whole  or  in  part,  seems 
to  ns  clear. 
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That,  for  that  purpose,  the  said  Rebecca  Cashman  was  and 
is  entitled  under  6aid  will  to  the  actual  possession  and  control 
of  the  $3,000  here  in  controversy,  and  to  the  same  extent  as 
to  the  other  personal  estate  to  her  bequeathed,  and  that  the 
co-executor,  J.  S.  Cashman,  rightfully  paid  the  same  to  her, 
and  should  be  allowed  therefor,  as  charged  in  his  account  filed 
in  the  said  County  Court,  sitting  in  probate  in  the  matter  of 
said  estate. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed  in 
that  particular  and  affirmed  as  to  residue  thereof,  and  the 
cause  is  remanded  for  further  proceedings  therein,  not  incon- 
sistent with  the  judgment  herein  expressed. 

Reversed  in  part  and  remanded. 


John  B.  Colton,  Executor, 

v. 
Field  &  Leiter  et  al. 

4 

Administration — Final  Account — Insolvent  Estate — Release  by  Part  of 
Creditors  of  Claims  against  Estate — Compensation  of  Executor — Rights 
of  Remaining  Creditors, 

1.  The  rule  that  a  trustee  can  make  no  profit  ont  of  his  office,  applies  to 
all  who  hold  fiduciary  relations,  and  includes  executors  and  administrators. 

2".  Where  the  executor  of  an  insolvent  estate  is  released  from  the  pay- 
ment of  further  dividends  by  part  of  the  creditors  thereof,  the  remaining 
creditors  are  entitled  to  a  pro  rata  distribution  of  any  fund  thereafter  aris- 
ing. 

[Opinion  filed  December  8,  18S8.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon- 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellants. 

The  rule  inhibiting  a  trustee  to  purchase  from  or  sell   to 

himself  as  such,  is  for  the  protection  of  the  cestui  que  Umst 
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It  concerns  no  one  else.  The  cestui  que  trust,  being  mi  juris 
and  otherwise  competent  to  contract,  may  request  such  deal- 
ing, or  upon  notice  and  full  knowledge  either  ratify  and 
confirm  or  disaffirm  it  at  his  pleasure.  4th  Kent  (11th  Ed.), 
Sec.  438,  and  note;  Perry  on  Trusts  (2d  Ed.),  Sec.  198;  Thorp 
v.  McGullum,  1  Gilm.  627;  Follansbee  v.  Kilbreth,  17  111.  522. 

The  privilege  is  his  alone,  and  for  his  sole  benefit  and  ad- 
vantage. Under  no  circumstances  can  it  inure  to  the  advan- 
tage of  another  save  by  the  will  and  wish  of  the  cestui  que 
trust  affirmatively  expressed.  Perry  on  Trusts  (2d  Ed.),  Sees. 
1  98,  42S. 

In  the  case  at  bar,  the  action  of  the  executor  was  taken  at 
the  request  of  the  great  majority  in  number  and  amonnt  of 
the  creditors  of  an  estate  known  to  be  insolvent,  to  the  end 
that  they  might  thereby  realize  something  more  than  could  be 
hoped  for  under  statutory  and  usual  management.  As  the 
administration  progressed  they  were  fully  advised  as  to  what 
the  executor  was  doing.  At  its  conclusion  a  full,  accurate  and 
detailed  account  of  his  methods,  doings  and  the  result  was 
spread  out  before  them  for  examination,  criticism,  approval  or 
disapproval.  They  heartily  approved  the  result  attained,  em- 
phasizing such  approval  by  releasing  the  executor  from  further 
liability  as  to  their  respective  claims  allowed  against  the 
estate.  This  they  might  lawfully  do,  since  such  interests  were 
personal  to  them,  each  separate  and  distinct  from  every  other. 
In,  and  to  them,  and  to  the  dividends  collectible  thereon,  no 
other  creditor  had  any  right,  title  or  interest  whatever.  As 
to  them,  each  for  himself  might  rightfully  do  what  he  would 
with  his  own.  So  heartily  content,  so  thoroughly  satisfied 
were  thev  with  the  outcome  that  thev,  of  their  own  motion, 
under  their  hands  and  seals,  stated  such  approval  and  satisfac- 
tion that  the  executor  should  retain  the  perquisites  allowed 
him  by  the  County  Court  and  any  incidental  benefits,  if  any, 
derived  from  furnishing  the  goods  which  his  statement  of 
account  showed  he  had  furnished. 

That  this  was  their  deliberate  intent  upon  full  knowledge  of 
the  facts  is  clearly  evident.  But  since  a  man  may  rightfully 
do  what  he  will  with  his  own  their  right  so  to  do  is  clear 
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There  was  nothing  in  the  relation  of  trustee  and  cestui  que 
trust  to  prevent  their  bo  expressing  their  approval  of  his  con- 
duct in  the  premises.  Bispham's  Equity  (2d  Ed.),  Sec.  237, 
p.  398;  Perry  on  Trusts  (2d  Ed.),  Sec.  428,  and  note  1;  Ilar- 
wood  v.  Kobinson,  14  111.  App.  565. 

Messrs.  Frederick  A.  "Willoughby  and  N*.  W.  Bliss,  for 
appellees. 

Mr.  Colton  claims,  in  the  language  of  the  stipulation,  that 
after  paying  appellees  their  pro  rata  share,  he  "is  entitled  to 
the  balance  of  said  amount  as  against  the  creditors  who  have 
filed  said  receipts,  or  against  the  estate."  By  the  payment  of 
this  trifling  amount,  about  $500,  and  retaining  the  balance, 
amounting  to  about  $3,500,  he  expects  to  comply  with  the 
decision  of  the  Appellate  Court,  that  the  executor  could  not 
be  allowed  to  make  a  profit  in  his  dealing  as  executor  with 
himself  as  a  private  individual. 

This  money  is  part  of  the  assets  of  the  estate,  and  as  such 
belongs  to  the  creditors. 

In  1S78  certain  creditors,  by  a  receipt  in  full,  discharged  the 
executor  from  further  liability  on  account  of  their  claims 
against  the  estate. 

The  release  or  receipt  of  these  creditors  could  not  inure  to 
the  personal  benefit  of  the  executor,  and  as  such  it  was  a 
release  to  the  estate. 

This  is  evident  from  the  very  language  of  the  receipt 
They  "  release  the  said  John  B.  Colton  from  further  liability 
as  such  executor,  on  account  of  our  respective  claims  against 
Baid  estate."  • 

No  assignment  of  their  claims  or  of  the  balance  of  such 
claims  is  here  made  directly  or  inferential ly.  Colton  has 
made  unusual  exertions  and  incurred  risk  of  extra  trouble  and 
personal  loss  by  reason  of  the  illegal  proceedings,  at  their 
request,  in  administering  the  estate,  and  now  they  approve 
his  course  and  release  him  as  executor  from  further  liability 
to  them.  This  is  no  sale  or  assignment  of  their  claims  to  Col- 
ton; it  is  in  totide??i  verbis  a  release  to  the  executor,  that  is, 
to  the  estate. 


Second  District — May  Term,  1888.        357 


Colton  v.  Field  &  L  'iter. 


This  amount  of  $3,879.34,  which,  under  the  decision  of  the 
Appellate  Court,  the  executor  must  account  for  to  the  estate 
is,  of  course,  assets  of  the  estate,  for  the  payment  of  the 
indebtedness  of  the  estate.  Upon  it,  as  upon  all  other  assets, 
the  creditors  have  a  claim  for  the  satisfaction  of  the  indebt- 
edness of  the  estate  to  them.  The  receipt  by  a  portion  of 
these  creditors  does  not  put  the  executor  in  the  position  of  a 
creditor  pro  tanto  of  the  estate.  Such  was  not  the  intention 
of  the  creditors,  nor  the  legal  effect  of  their  receipt.  They 
having  receipted  to  the  estate,  and  being  still  content  with 
such  action,  the  money  in  question  must  be  applied  to  the 
payment  of  such  claims  as  remain  unsatisfied  and  undischarged, 
viz.,-the  claims  of  appellees  and  the  other  creditors  who  have 
not  receipted  to  the  estate. 

If,  however,  the  creditors  had  intended  and  attempted  to 
assign  their  claims  to  Colton,  such  assignment  would  not  inure 
to  his  benefit,  but  to  that  of  the  estate. 

"  Xor,  if  an  executor  compound  debts  due  from  the  testa- 
tor, or  buy  them  in  for  less  than  their  amount,  shall  he  be 
personally  entitled  to  the  benefit  of  the  composition;  but 
other  creditors,  or  the  legatees,  or  the  party  entitled  to  the 
surplus,  shall  have  the  advantage  of  it."  Toller's  Law  of  Ex- 
ecutors (4th  Am.  Ed.),  p.  481. 

All  savings  and  profits  made  by  an  executor  out  of  the  funds 
of  the  estate,  or  in  the  payment  of  claims  at  a  discount,  or  in 
depreciated  paper,  belong  to  the  estate,  and  become  assets  for 
the  payment  of  debts  and  distribution.  Wingate  v.  Pool,  25 
111.  118. 

In  the  above  cited  case  the  Supreme  Court  affirm  the  well 
known  doctrine  that  all  profits  made  by  an  administrator  be- 
long to  the  estate,  and  apply  it  to  the  case  where  an  adminis- 
trator paid  off  certain  notes  to  a  bank  with  pa  per' of  the  same 
bank  which  he  had  bought  on  the  market  at  a  discount  with 
Ins  own  funds,  and  compel  him  to  account  to  the  estate  for 
such  profit  He  did  not,  indeed,  claim  to  be  the  "  equitable 
assignee "  of  these  notes  after  he  had  taken  them  up,  and 
insist  that  they  should  be  kept  on  foot  for  his  benefit,  as  does 
the  executor  in  the  case  at  bar,  but  such  a  claim,  if  made, 
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would  not  have  been  sustained  bv  the  court,  for  such  admin- 
istrator  could  not  be  allowed  to  indirectly  make  a  profit  out  of 
the  estate. 


Upton,  J.  On  the  eleventh  day  of  December,  1870,  appel- 
lant filed  in  the  County  Court  of  Knox  county  lm  final  report 
and  account  as  executor  of  the  estate  of  one  E.  F.  Thomas* 
deceased,  and  asked  of  that  court  the  allowance  and  approval 
thereof  and  that  he  be  discharged  as  such  executor.  To  this 
application,  appellees,  who  are  creditors  of  the  estate,  objected, 
and  filed  in  that  court,  several ly,  specific  objections  thereto, 
charging  the  executor  with  neglect  and  mismanagement  in 
many  particulars,  to  their  injury. 

A  hearing  was 'had  on  this  application  in  the  County  Court 
and  the  objections  were  not  sustained;  the  amount  as  filed  was 
allowed  and  the  executor  was  discharged,  from  which  appel- 
lees appealed  to  the  Circuit  Court,  wherein  the  order  of  the 
County  Court  was  affirmed,  and  the  case  was  then  further  ap- 
pealed to  tin's  court,  where  a  hearing  was  had  at  the  June 
term.  1880,  and  the  judgment  of  the  Circuit  Court  was 
reversed  and  the  cause  remanded  with  directions,  which  will 
be  found  in  Vol.  7,  Appel  late  Court  Reports,  at  page  379  thereof. 

Upon  this  remand,  the  executor  restated  and  refiled  his  final 
account  in  said  County  Court  as  follows: 

u  Statement  of  account  under  finding  of  court. 

"Charge. 

"To  amount  of  reductions  on  bills  furnished  estate 
store  by  order  court  with  all  profit  and  discount 
off.  Ex.  A $2,320.00 

"To  excess  of  Commissioner's  Ex.  B 147.06 

$2,467.06 
"  To  interest  on  above  from  Dec.  23,  '76,  to  date, 

July  1,  1886 $1,412.28 

"Balance  on  hand $3,879.34" 

A  hearing  was  had  upon  this-  report  and  amount  as  restated? 
and  as  to  the  distribution  of  the  balance  so  reported  in  the 
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hands  of  the  executor,  the  County  Court  made  an  order  in 
substance  as  follows: 

"This  cause  coining  on  to  be  heard,  being  remanded  from 
Circuit  Court  for  restatement  of  account,  and  for  an  order  of 
distribution,  the  executor  having  tiled  his  final  report  showing 
balance  on  hand  of  $3,S79.34.  *  *  *  Ordered  that  the 
executor  first  pay  Field,  Leiter  &  Co.  and  H.  W.  King  &  Co., 
each  the  sum  of  $300  for  "their  expenses  in  and  about  the 
resisting  of  the  discharge  herein,  and  that  the  balance  be  dis- 
tributed pro  rata  among  all  creditors  of  said  estate  who  have 
proved  their  claims  against  the  estate  in  proper  time." 

From  which  order  both  appellant  and  appellees  prayed  an 
appeal  to  the  Circuit  Court  of  Knox  county.  The  cause  was 
heard  in  the  Circuit  Court  and  upon  that  hearing  a  receipt 
and  release  by  a  large  number  of  the  creditors  of  said  estate 
to  the  appellant  as  executor  was  put  in  evidence,  which  in 
etfect  was  as  follows: 

"  In  the  matter  of  the  estate  of  E.  F.  Thomas,  deceased, 
late  of  Galesburg,  Illinois. 

"At  the  outset  of  the  executorship  of  John  B.  Coiton,  ex- 
ecutor of  said  estate,  he  was  requested  by  E.  S.  Jaffray  &  Co., 
of  New  York,  and  other  creditors  of  said  estate,  representing 
threc-fonrths  in  number  and  amount  of  the  entire  liabilities 
against  said  estate,  to  obtain  from  the  County  Court  of  Knox 
county,  Illinois,  an  order  permitting  him  to  continue  the  busi- 
ness of  said  E.  F.  Thomas  for  such  reasonable  time  as  he 
deemed  necessary  for  the  advantageous  sale  of  the  stock  of 
goods  on  hand  belonging  to  said  estate. 

"Such  order  was  made  by  said  court,  the  necessary  supplies 
were  purchased  by  said  Coiton,  executor,  under  said  order, 
and  the  estate  fully  administered  upon  thereunder  by  him  in 
accordance  with  the  wish  of  said  creditors,  and  the  entire  net 
proceeds  of  said  estate  distributed  to  the  creditors,  amounting 
to  forty-six  and  five-eighths  per  cent,  of  their  respective 
claims.  And  said  executor  having  filed  in  said  County  Court 
his  final  account  current  accompanied  with  the  proper  vouch- 
ers, and  the  judge  of  said  court  having  examined  and  approved 
of  the  same,  he  entered  a  final  order  declaring  the  estate  in- 
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solvent,  and  discharging  said  executor  from  further  liability 
thereunder.  Now,  in  consideration  thereof,  and  for  other  good 
and  valuable  considerations  by  us  received  through  the  unusual 
exertions  used  by  the  said  Colton,  executor,  and  personal 
risk,  extra  trouble  and  personal  loss  by  reason  of  acting  under 
and  carrying  out  the^  order  of  said  court  in  the  interest  of  said 
estate,  we  do  'each  and  every  of  us  respectively  approve  the 
course  of  6aid  Colton  as  aforesaid  in  the  management  of  the 
said  estate  and  release  the  said  John  B.  Colton  from  further 
liability  as  such  executor,  on  account  of  our  respective  claims 
against  said  estate  of  E.  F.  Thomas,  deceased.  Witness  our 
hands  and  seals  set  opposite  our  respective  claims." 

Which  was  signed,  with  seals  attached,  by  some  thirty  in 
number  of  the  creditors  of  the  estate,  and  representing  in  the 
aggregate  about  $45,000  of  claims. 

It  was  stipulated  in  the  court  below  that  appellees  were 
unpaid  creditors  of  said  estate;  that  the  aggregate  amount  of 
their  original  claims  was  about  $5,000,  upon  which  had  been 
paid,  in  due  course  of  administration,  about  forty  Tsix  and  live- 
eighths  per  cent,  and  for  which  unpaid  balance  no  release  or 
discharge  had  been  given. 

At  this  hearing  the  executor  sought  to  obtain  an  order 
accepting  and  approving  his  account  and  report  as  restated,  and 
his  discharge  as  such  executor,  upon  the  payment  to  the  appel- 
lees and  other  unreleased  creditors  (the  appellees  were  the 
'  only  creditors  objecting  to  such  distribution  and  discharge)  of 
their  prorata  share  of  this  balance  of  $3,879.34-,  then  remain- 
ing in  the  hands  of  the  appellant  as  such  executor. 

The  appellees  contended  that  as  all  the  other  creditors  of 
said  estate,  or  substantially  all,  had  released  their  claims  to  any 
further  share  therein,  they  were  legally  entitled  to  the  entire 
fund  so  remaining  in  the  hands  of  the  executor  in  satisfaction 
of  the  full  unpaid  balance  of  their  claims,  as  well  as  those  of 
other  than  released  creditors  of  the  estate,  if  any,  if  sufficient 
for  that  purpose,  and  if  not,  to  share  pro  rata  with  such  other 
unreleased  creditors. 

That  the  release  and  discharge  of  the  executor  prevented  all 
further  claim  to,  or  right  of  participation  in  the  fund  or  bal- 
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ance  found  remaining  in  the  hands  of  the  appellant  as  execu- 
tor, by  the  releasing  creditors,  but  did  not  divert  or  charge  it 
as  assets  of  the  estate  for  distribution  among  the  existing  cred- 
itors of  the  estate,  nor  transfer  the  same  in  whole  or  in  part 
to  appellant  in  his  own  right.  The  Circuit  Court  on  hearing 
entered  the  following  order  or  decree  in  substance : 

u  And  now  this  case  coming  on  for  hearing,  and  the  court 
having  heard  the  evidence  in  the  cause  and  the  argument  of 
counsel  for  the  respective  parties  hereto,  and  being  fully 
advised  in  the  premises,  doth  order,  adjudge  and  decree  that 
the  fund  or  money  heretofore  accounted  for  by  the  executor 
herein  in  his  report  or  account  current  made  by  order  of  this 
court  to  the  County  Court  of  this  county,  be  paid  to  the 
objectors,  Field,  Leiter  &  Co.,  Henry  W.  King  &  Co.,  and 
all  other  creditors  whose  claims  have  been  previously  not 
released  or  satisfied,  in  satisfaction  of  their  claims  against  the 

__     ^_^     ^^_  * 

estate  of  E.  F.  Thomas,  deceased,  if  the  6ame  shall  be  sufficient 
to  satisfy  said  claims,  and  if  not  sufficient,  then  the  same  shall 
be  applied  pro  rata  on  said  claims. 

"It  is  further  ordered  that  the  costs  in  this  case,  including 
all  costs  that  have  been  incurred  in  this,  as  well  as  in  said  County 
Court,  upon  the  application  of  said  John  B.  Colton,  executor 
as  aforesaid,  shall  be  paid  by  the  said  John  B.  Colton,  but  not 
out  of  funds  belonging  to  the  estate." 

From  which  the  executor  appeals  to  this  court  and  assigns 
for  error: 

1st.     The  entry  of  the  decree  of  distribution. 

2d.  In  not  limiting  the  amount  of  distribution  to  be  paid 
appellees  and  other  unreleased  creditors  to  the  pro  rata  share 
of  each  in  the  fund  in  the  executor's  hands,  all  claims  allowed 
against  said  estate  being  considered. 

3d.     For  other  errors  apparent  in  the  record. 

The  question  presented  by  this  record  is,  to  whom  does 
this  fund  or  balance  in  the  hands  of  the  executor  of  $3,879.34 
belong?  This  determined  disposes  of  the  whole  case  and 
includes  all  errors  assigned  substantially. 

The  balance  now  in  the  hands  of  the  appellant  executor  was 
produced  in  restating  the  final  account  of  the  executor  in  con- 
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formity  with  the  judgment  of  this  court,  wherein  we  held  the 
executor  was  not  entitled  to  retain  the  various  items- which,  in 
the  aggregate,  make  such  balance.  These  items  were  not 
allowed  the  executor  for  the  reasons  stated  in  the  opinion  of  this 
court  before  cited. 

It  was  the  products  of  claimed  profits,  to  which  appellant 
was  not  entitled,  of  §2,467.06,  on  which  interest  was  computed 
from  Dacember  23,  1876,  to  July  1,  18S6,  in  the  sum  of 
$1,m12.28,  aggregating  this  balance  of  $3,879.34. 

Manifestly  this  is  assets  of  said  estate,  and  belonged  to  its 
creditors  for  the  satisfaction  of  legal  claims  against  it 

Who  are  its  creditors?  Not  the  executor;  he  is  entitled  to 
compensation  only  as  provided  by  law  which  has  been  fully 
paid.  Not  by  virtue  of  the  release  under  seal  to  the  executor 
by  the  relinquishing  creditors,  for  that  does  not  purport  to  be 
an  assign  :nent  (if,  indeed,  that  could  in  this  case  be  availing)  by 
such  creditors  to  the  executor,  of  the  further  distributive  share 
which  they  might  have  received,  but  for  such  release. 

The  most  that  could  be  said  would  be  that  this  fund,  or  that 
portion  of  it  claimed  by  the  executor  here,  did,  in  fact,  arise 
from  the  savings  and  profits  made  by  the  executor  out  of  the 
funds  of  the  estate  or  in  the  payment  of  claims  at  a  discount, 
and,  as  such,  become  assets  of  the  estate.  Wingate,  Admr.. 
v.  Poole,  25  111.  118. 

But  it  is  said  the  relinquishing  creditors  intended  the  further 
distributive  share  to  which  thoy  might  be  severally  thereafter 
entitled  should  be  held  by  the  executor  as  his  own.and  that 
such  release  be  held  and  treated  as  an  equitable  assignment  to 
him  of  such  pro  rata  share  as  compensation  for  his  extra  care 
and  attention  to  the  duties  of  said  trust  and  the  enhanced  bene- 
fits to  the  creditors  of  said  estate. 

That  the  entire  assets  of  this  estate  in  the  hands  of  appel- 
,  lant  is  a  trust  fund  of  which  he  was,  and  is,  a  trustee,  can  not 
admit  of  doubt.  It  is  the  law,  founded  on  the  plainest  princi- 
ples of  common  sense  and  public  justice,  that  a  trustee  can 
make  no  profit  out  of  his  office,  and  the  reason  on  which  this 
principle  rests  is  that  a  trustee  shall  be  placed  in  no  position 
where  his  interests  may  be  opposed  to  his  duty. 
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The  rule  that  a  trustee  can  have  no  allowance  or  compen- 
sation for  his  time  and  trouble  in  the  execution  of  his  trust,  is 
the  well  settled  doctrine  of  equity,  and  this  rule  applies,  not 
only  to  trustees  strictly  so  called,  but  to  all  who  hold  fiduciary 
relations,  as  executors,  administrators,  etc. 

It  avails  nothing  that  the  service,  or  the  result  of  honest 
effort  of  such  trustee,  were  productive  of  great  benefit  to  the 
trust  estate  or  promotive  of  great  pecuniary  advantage  to  the 
creditors  thereof.  As  such  trustee,  his  duty  was,  and  is,  to 
protect  the  trust  estate  and  enhance  its  value  and  productions 
by  all  honest  endeavors,  and  to  dispose  of  it  to  the  best  possi- 
ble advantage,  not  for  his  own  gain  or  hope  of  reward,  but 
from  simple  duty.  That  he  may  the  more  faithfully  do  this, 
the  law  seeks  to  shield  him  from  temptation  by  an  inflexible 
rule  which  will  not  permit  him  to  palter  with  his  own  con- 
science and  absolutely  forbids  him  from  occupying  two  posi- 
tions inconsistent  with  each  other — self-interest  and  official 
duty. 

Regarding,  as  we  do,  the  principle  of  law  stated  applicable 
to  the  case  at  bar,  we  can  not  yield  our  assent  to  the  rule  as 
claimed  by  appellant,  even  upon  grounds  of  public  policy 
alone. 

All  other  creditors  save  appellees,  so  far  as  shown  by  this 
record,  have  executed  and  delivered  under  seal,  to  the  trustee 
of  this  estate,  a  full  and  perfect  acquittance  and  release  ot 
all  and  each  of  their  claims  upon  the  said  estate,  or  to  fur- 
ther distribution  from  the  assets  thereof,  and  such  release  and 
acquittance  inures  to  the  use  and  benefit  of  the  6aid  estate. 

There  being  no  other  creditors  of  the  estate,  appellees 
are  entitled  to  have  satisfaction  of  their  several  claims  to  the 
full  amount  thereof,  from  the  said  balance  now  in  the  hands 
of  the  executor,  and  the  judgment  of  the  Circuit  Court  in 
that  particular  is  affirmed. 

The  judgment  of  the  Circuit  Court  as  to  the  payment  of 
costs  by  the  appellant,  John  B.  Colton.  individually,  is  reversed, 
and  the  cause  remanded  to  the  Circuit  Court  with  directions 
that  it  enter  an  order  that  the  costs  in  this  case  including  all 
costs  that  have  accrued  in  the  Appellate  Court,  as  well  as  in 
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Circuit  and  County  Courts,  upon  the  application  of  John  B. 
Colton,  executor,  as  aforesaid,  be  paid  by  John  B.  Colton 
as  executor,  out  of  the  assets  of  the  estate  in  his  hands,  in 
the  due  course  of  administration,  and  in  all  other  matters  the 
judgment  of  the  Circuit  Court  is  affirmed. 


I*  i26i  Chicago  &  Alton  Railroad  Co. 

64    660 
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Railroads — Ditch — Damages  for  Flooding  PlaintiJTs  Lands — Former 
Adjudication — Limitations — Want  of  Plea — Stipulation. 

1.  An  action  lies  against  a  railroad  company  for  damages  where,  by 
making  new  and  unnatural  channels,  it  has  thrown  surface  or  other  water 
upon  the  plaintiff's  lands. 

2.  In  the  case  presented,  the  defendant  is  concluded  by  a  former  adjudi- 
cation. 

3.  The  defense  of  the  statute  of  limitations  can  only  be  interposed  by 
plea.  A  stipulation  limiting  the  plaintiff's  claim  for  damages  within  five 
years  is  not  equivalent  to  a  plea  of  the  statute  of  limitations,  nor  does  it 
amount  to  a  waiver  thereof. 

[Opinion  filed  December  8,  1888.] 

\ 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
George  W.  Stipp,  Judge,  presiding. 

Mr.  William  Brown,  for  appellant. 

The  appellant  was  the  owner  of  a  strip  of  land  one  hun- 
dred feet  wide  from  Braidwood  to  Kilgore  slough.  It  made 
use  of  it  for  a. lawful  purpose,  i.  e.,  the  construction  and  oper- 
ation of  a  railroad.  The  construction  and  operation  of  the 
road  is,  in  a  legal  6ense,  a  unit,  which  includes  the  doing  of 
all  legal  acts  necessary  to  the  accomplishment  of  the  end. 
The  cutting  of  ridges,  the  filling  of  low  places,  and  the  ditch- 
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ing  along  the  road  bed,  as  well  as  the  laying  of  rails  and 
running  of  trains,  are  all  lawful  acts  of  enjoyment  of  proper- 
ties and  franchises,  and  it  is  contended  that  so  long  as  the 
railroad  continued  to  use  its  property  .in  a  lawful  manner,  no 
injury  which  therefrom  results  to  another  is  an  actionable 
injury. 

It  is  legally  confessed,  since  there  is  no  averment  to  the 
contrary,  that  all  of  the  acts  and  doing3  of  defendant  were 
necessary  to  the  exercise  of  its  franchises,  and  that  its  work 
was  skillfully  performed.  These  cases  are  common  in  the 
courtsof  the  various  States,  and  we  beg  the  consideration  of  some 
of  them.  Shane  v.  Kansas,  etc..  R  R,  71  Mo.  237;  Abbott 
v.  Kansas  City,  etc.,  R.  R,  83  Mo.  271 ;  Jones  v.  St.  Louis, 
Iron  Mt.,  etc.,  R  R  Co.,  94  Mo.  151 ;  Moss  v.  St.  L.  R  R 
Co.,  85  Mo.  896  ;  Gannon  v.  Hargadon,  10  Allen,  106  ;  Luther 
v.  Winnissimmet  Co.,  9  Cush.  171;  Flagg  v.  Worcester,  13 
Gray,  601 ;  Dickinson  v.  Worcester,  7  Allen,  19  ;  Morrill  v. 
Hurley,  120  Mass.  99 ;  Hoyt  v.  The  City  of  Hudson,  2i 
Wis.  656. 

Probably  the  clearest  cases  upon  this  question  are  to  be 
found  in  Indiana,  wrhere  it  is  held  that  the  railroad  company 
has  the  right  to  dig  ditches  and  build  a  levee  within  the  limits 
of  its  own  land,  and  is  not  responsible  for  consequences  if  they 
overflow  the  lands  of  adjoining  proprietors.  Cairo  &  Vin- 
cennes  R  R.  Co.  v.  Stevens,  73  Ind.  278;  Taylor  v.  Fickas, 
64  Ind.  167;  Schlicter  v.  Philipsy,  67  Ind.  201;  Shelby ville, 
etc.,  v.  Green,  99  Ind.  201;  Weis  v.  City  of  Madison,  75  Ind. 
241;  Benihall  v.  Seifert,  77  Ind.  302;  Cairo,  etc.,  R  R  Co.  v. 
Howry,  77  Ind.  364. 

In  further  support  of  the  propositions  hero  submitted  we 
beg  to  refer  to  the  following  cases:  Goodalc  v.  Tnttle,  29  N. 
Y.459;  Waffle  v.  N.  T.  C.  R  Co.,  58  Barb.  413;  Imler  v.  Spring- 
field, 55  Mo.  119;  Dickenson  v.  Worcester,  7  Allen,  16;  Parks 
v.  Newburyport,  10  Gary,  28;  Flagg  v.  Worcester,  13  Gray, 
601;  Bowlsby  v.  Speer,  31  X.  J.  Law,  351;  Sowers  v.  Skiff, 
15  La.  Ann.  300;  Martin  v.  Titt,  12  La.  503;  Gibbs  v.  Will- 
iams et  a!.,  25  Kan.  214;  Ang.  on  Water  Courses,  p.  122,  Sec. 
108;  Gould  on  the  Law  of  Waters,  Chap.  9,  Sees.  263  to  272. 
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If  any  injury  whatever  has  resulted  to  the  property  of  the 
appellee  by  the  construction  of  this  railroad,  it  is  a  mere  inci- 
dent to  the  lawful  exercise  of  the  rights  and  powers  which 
have  been  vested  in  it,  and  no  recovery  can  be  had  for  it. 
Roberts  v.  Chicago,  26  111.  249;  St.  L.,  V.  &  T.  R.  Co.  v. 
Haller,  82  111.  210;  Murphy  v.  Chicago,  29  111.  279. 

There  was  a  stipulation  entered  into  between  the  parties 
that  the  plaintiff  does  not  claim  for  injury  prior  to  five  years 
before  the  commencement  of  the  action,  which  was  in  Sep- 
tember, 1883.  The  legal  effect  of  this  stipulation  was,  that 
the  plaintiff  should  show  a  cause  of  action  arising  within  live 
years.  If,  then,  the  cause  of  action  was  co-existent  with  the 
construction  of  the  road  and  ditch,  which  are  expressly  a*  verred 
to  have  been  the  cause  of  the  wrong,  the  fact  that  they  were 
continued  does  not  show  a  cause  arising  within  the  period  of 
the  statute.  They  constitute  one  permanent  legal  structure; 
the  things  are  but  parts  of  the  whole.  C.  &  E.  I.  R.  Co.  v* 
McAuley,  121  111.  160;  Powers  v.  City  of  Council  Bluffs,  45 
Iowa,  652;  Troy  v.  Cheshire,  3  Foster,  83;  C.  &  E.  L  R.  Co. 
v.  Loeb,  118  111.  203. 

Messrs.  R.  M.  Wing  &  Charles  F.  Goodspeed,  for 
appellee. 

All  the  circuit  judges  of  the  ninth  judicial  circuit,  the  Ap- 
pellate Court  of  the  second  district  and  the  Supreme  Court  of 
the  State,  have  held  that  these  facts  entitle  the  plaintiff  to  a 
judgment  against  this  appellant.  Chicago  &  Alton  R.  R.  Co. 
v.  Glenney,  19  111.  App.  639;  Chicago  &  Alton  R.  R.  Co.  v. 
Glenney,  118  111.  487;  Chicago  &  Alton  R.  R.  Co.  v.  Riley, 
25  111.  App.  569;  Chicago  &  Alton  R.  R.  Co.  v.  Connors,  25 
111.  App.  561. 

The  foregoing  decisions  are  in  conformity  with  the  previ- 
ous decisions  of  the  Supreme  Court  of  the  State  on  the  same 
and  kindred  subjects.  J.  K  W.  &  S.  E.  R.  R.  Co.  v.  Cox,  91 
111.  500;  Nevins  v.  Peoria,  41  111.  502;  Giliham  v.  Madison 
Co.  R.  R.  Co.,  49  111.  484;  Hicks  v.  Silliman  et  al.,  93  111.  257; 
Stoddard  v.  Filgur,  21  111.  App.  563. 

The  appellant  claims  "  that  the  ultimate  controversy  be- 
tween the  parties   is   whether  the.  railroad  company  has  the 
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right  to  drain  its  right  of  way  of  surplus  water  by  ditches  into 
this  (Kilgore)  slough,  acting  skillfully,  without  negligence,  and 
not  leaving  its  own  property."  That  is  not  the  contention  in 
this  case.  Fairly  stated  the  question  is,  can  this  railroad  com- 
pany select  one  of  five  distinct  prairie  sloughs,  draws,  depres- 
sions or  watercourses,  intercepted  by  its  road,  and  by  ditching 
through  the  banks  of  four  of  them,  conduct  their  waters  into 
the  one  selected.  If  it  can  legally  ditch  four  into  one,  there  is 
no  legal  reason  perceived  why  it  might  not  ditch  four  hundred 

into  one. 

i 

C.  B.  Smith,  J.  This  was  an  action  on  the  case  brought  by 
appellee  against  appellant  in  the  Will  County  Circuit  Court. 
There  are  four  counts  in  the  declaration,  none  of  them  sub- 
stantially different.  The  gist  of  the  complaint  is  that  appel- 
lant, by  digging  a  ditch  along  the  side  of  its  track  for  some 
distance,  brought  a  large  volume  of  water  into  a  slough  running 
through  appellee's  farm,  which  did  not  naturally  run  through 
the  slough,  and  by  thus  increasing  the  volume  of  the  water  in 
the  slough  caused  it  to  overflow  appel lee's  land  and  thereby 
destroyed  his  meadow.  The  second  count  differs  from  the 
other  three  by  alleging  that  the  defendant,  by  its  ditch,  cut  cer- 
tain ancient  watercourses  and  diverted  the  natural  flow  of  the 
water  out  of  their  course  through  its  ditch  into  the  slough  and 
then  over  plaintiff's  farm. 

The  other  counts  only  allege  that  by  means  of  this  ditch  and 
the  building  of  its  road-bed  the  defendant  gathered  the  sur- 
face waters  from  a  large  territory  and  brought  it  to  the 
slough  and  thus  on  plaiutiff's  land,  and  that  said  surface  waters 
would  not  have  naturally  gone  into  the  slough  and  over 
plaintiff's  land  but  for  the  ditch  dug  by  defendant.  To  this 
declaration  the  defendant  pleaded  the  general  issue.  There 
was  also  a  stipulation  in  the  case  that  the  plaintiff  would  not 
claim  for  any  damages  accruing  to  him  for  more  than  five 
years  preceding  the  commencement  of  the  suit. 

A  trial  resulted  in  a  verdict  for  the  plaintiff  for  $572.40. 
A  motion  for  a  new  trial  was  overruled  and  appellant  brings 
the  record  here  by  appeal  for  review   and  assigns  the  usual 
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errors.     We  will  consider  only  such  as  have  been  urged  in  the 
argument. 

The  facts  as  disclosed  in  this  record  arc  these:  In  1886 
the  defendant  was  then  the  owner  of  a  6trip  of  land  running 
through  a  level  country  lying  between  Braidwood  and  Wil- 
mington, with  numerous  sloughs  and  slight  elevations  of  the 
land  crossing  this  strip  of  land,  and  on  this  strip  defendant 
had  before  then  built  its  road  and  was  then  operating  it.  In 
that  year  the  defendant,  in  order  to  drain  its  right  of  way  and 
protect  its  track,  dug  the  ditch  in  controversy  along  the  line 
of  road  running  in  a  northeasterly  direction  to  Kilgore's 
slough,  and  then  emptied  its  ditch  into  that  slough.  Plaintiff's 
land  lay  a  few  rods  below  where  the  railroad  crossed  the 
slough,  and  where  the  ditch  emptied  its  waters  into  the 
slough.  The  general  inclination  of  the  land  and  flow  of  water 
was  in  a  northeasterly  direction.  In  digging  the  ditch  along 
the  right  of  way  it  crossed  some  three  or  four  sloughs  similar 
to  Kilgore's,  smaller  or  larger,  and  also  was  cut  through  higher 
elevations  along  the  track,  so  the  water  might  from  those 
sloughs  follow  the  line  of  the  track  to  Kilgore's  slough. 

This  ditch  was  all  on  the  right  of  way  of  the  defendant 
and  was  properly  made  and  necessary  to  the  protection  of  the 
railroad  track  and  the  right  of  way  from  the  waters  falling  on 
the  surface  and  in  the  sloughs.  There  is  a  dispute  in  the  evi- 
dence whether  these  sloughs,  or  any  of  them,  were  natural 
watercourses  within  the  legal  meaning,  or  were  mere  surface 
waters,  gathered  in  the  lower  levels  of  the  land. 

Counsel  for  appellant  contend  very  earnestly  and  in  a  very 
able  and  elaborate  argument  that  the  facts  disclosed  in  this 
record  do  not  show  any  liability  on  the  part  of  the  defendant. 
In  taking  this  position  counsel  deny,  first,  that  the  ditch  in 
controversy  diverted  any  natural  watercourse,  and  thereby 
caused  its  waters  to  flow  on  plaintiff's  land.  It  contends  that 
what  plaintiff  calls  watercourses  were,  in  fact,  nothing  but 
surface  water  seeking  and  lying  on  the  lower  levels  of  the 
undulating  ground,  without  any  of  the  elements  of  a  natural 
watercourse,  with  banks,  leaders  and  outlets,  and  second, 
that  the  water  thus  drained,  being  but  surface  water,  the 
defendant  having  a  right  to  free  itself  from  it  and  in  so  doing 
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throw  it  on  the  lower  land,  it  is  not  liable,  under  the  law,  even 
if  damage  did  result  to  the  lower  heritage.  In  support  of  this 
argument  and  position  taken,  counsel  cite  us  to  a  great  array  of 
cases  from  other  States  which  support  him.  But  the  law  in 
this  State  seems  to  be  settled  the  other  way  upon  the  facts  as 
disclosed  in  this  record. 

While  it  is  the  law  of  this  State  that  the  owner  of  the  dom- 
inant heritage  may,  for  the  purpose  of  good  husbandry,  and 
equally  so  for  the  purpose  of  good  railroading,  gather  the 
surface  water  that  falls  or  flows  upon  him  in  a  body  or  in 
individual  channels  and  let  it  flow  upon  the  lower  heritage  so 
accumulated  without  making  himself  liable  in  damages,  yet 
this  right  will  not  give  him  the  right  to  make  new  and 
unnatural  ways  for  even  the  surface  water.  This  right  to  pro- 
tect one's  self  from  the  surface  water  falling  on  his  own  land 
gives  him  no  right  to  erect  dams  and  throw  it  back  on  another. 
Gillham  v.  The  Madison  County  E.  R.  Co.,  49  la.  84;  T., 
W.  &  W.  R.  It.  Co.  v.  Morrison,  71  111.  616.  Nor  to  re- 
move natural  embankments  or  cut  ditches  through  natural 
barriers,  so  as  to  increase  the  flow  of  surface  water  on  the 
lower  heritage,  yrhen  it  would  not  have  naturally  passed  over 
the  surface  in  the  direction  in  which  it  is  taken  by  the  ditch. 
Hicks  v.  Silliman,  93  111.  255. 

These  cases  are  sufficient  to  show  the  uniform  holding  of 
the  Supreme  Court  of  this  State  on  the  question  involved  in 
this  record.  The  proof  is  clear  that  very  much  water  was 
diverted  from  its  original  direction  into  this  ditch  and  carried 
to  Kilgore's  slough,  and  thence  over  plaintiff's  land,  that  never 
could  have  reached  there  by  surface  flowage  nor  by  any  other 
mode  except  for  the  ditch  along  the  side  of  the  railroad  that  had 
been  cut  through  ridges  and  embankments,  thus  bringing  the 
case  strictly  within  the  rule  laid  down  in  the  cases  above  cited. 

But  aside  from  all  other  considerations  upon  this  branch  of 
the  case,  we  regard  ourselves  as  concluded  by  the  former 
adjudication  in  other  cases  growing  out  of  the  same  state  of 
facts  involved  in  this  record  in  which  the  defendant  had 
been  held  liable.  In  the  former  cases  the  same  point  of 
non-liability    was   urged    by   the   defendant    and   the    point 
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decided  against  it.  In  the  former  suit  between  the  same 
parties  the  court  held  the  defendant  liable  and  affirmed  the 
judgment  of  the  Circuit  Court.  On  appeal  to  the  Supreme 
Court  the  judgment  was  reversed  because  the  Circuit  Court 
refused  a  proper  instruction  for  the  defendant,  but  we  under- 
stand the  ruling  in  that  case  to  recognize  the  right  of  plaint- 
iff to  recover  upon  proper  instructions,  although  it  is  not  so 
stated  in  express  words.  C.  &  A.  It.  R.  Co.  v.  Glenney,  19 
111.  App.  639;  C.  &  A.  R.  R.  Co.  v.  Glenney,  118  111.  487. 

The  defendant  insists  further  that  this  claim  was  barred  by 
the  statute  of  limitations.  Whether  that  be  so  or  not,  under 
a  plea  of  the  statute  of  limitations  it  is  sufficient  to  sav  that 
no  plea  of  that  kind  was  interposed  and  without  that  plea  this 
defense  could  not  be  made.  Defendant  insists  that  the  stipu- 
lation made  on  the  trial  to  the  effect  that  plaintiff  would  not 
claim  damages  for  any  time  beyond  five  years  next  before  the 
commencement  of  the  suit,  was  equivalent  to  such  a  plea. 
We  do  not  think  this  agreement  is  equivalent  to  the  plea  of 
limitations.  It  amounted  to  nothing  more  than  an  agreement 
of  the  plaintiff  to  limit  his  right  for  the  wrongs  committed 
within  live  years  and  simply  paid  to  the  defendant,  yon  need  not 
defend  against  anything  done  prior  to  that  time.  Such  an 
agreement  has  not  a  single  element  of  a  plea  of  the  statute 
of  limitations,  and,  even  if  it  had,  the  agreement  by  implica- 
tion gave  the  plaintiff  the  right  to  recover  within  five  years 
if  lie  could  prove  his  case.  So  that,  if  it  be  by  courtesy 
called  a  plea  of  the  statute  of  limitations,  it  contains  an  agree- 
ment that  destroys  its  effect,  except  in  so  far  as  it  cut  the 
plaintiff  off  from  everything  back  of  five  years,  and  it  is 
therefore  wholly  immaterial  whether  it  be  called  a  plea  or  an 
agreement;  its  effect  is  the  same.  This  agreement  or  plea 
precluded  the  defendant  from  raising  the  question  of  limita- 
tions raised  and  presented  in  the  argument. 

Upon  a  careful  examination  of  the  instructions  given,  re- 
fused and  modified,  we  find  no  substantial  error.  The  jury 
6eems  to  have  been  fully  and  correctly  instructed. 

Finding  no  substantial  error  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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The  Kankakee   Coal  Company  et  al. 

V.  28    371, 

143s  379; 

Crane  Brothers  Manufacturing  Co.  28    371 

206s    538 

Mechanic' 8  Lien — Petition  to  Enforce — Sufficiency  of — Engine — Coal 
Lands — Contract — Time  of  Deltrery — Rights  of  Mortgagees — Practice. 

1.  Upon  a  petition  to  enforce  a  mechanic's  lien  for  a  hoisting  engine,  it 
is  held:  That  the  petition  shows  with  sufficient  accuracy  where  the  engine 
was  to  be  placed;  that,  as  the  time  within  which  it  was  to  be  furnished 
was  not  fixed,  the  law  implies  that  it  should  be  within  a  reasonable  time; 
and  that  there  was  no  error  in  excluding  evidence. 

2.  When  the  contract,  as  set  forth  in  the  petition  to  enforce  a  mechanic's 
lien,  is  admitted  to  be  correct,  it  is  not  error  to  refuse  to  allow  the  intro- 
duction in  evidence  of  the  original. 

3.  Where  it  is  admitted,  in  a  stipulation  entered  into  for  the  purpose  of 
dispensing  with  proofs,  that  certain  notes  are  overdue  and  unpaid,  a  failure 
to  produce  the  same  upon  trial,  no  demand  having  been  made  for  them,  is 
no  ground  for  reversal. 

4.  One  defendant  can  not  assign  for  error  matters  which  do  not  affect 
him,  but  only  affect  a  co-defendant  who  is  not  complaining  and  has  not 
appealed. 

[Opinion   filed  December  8,  1SSS.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  Stephen  R.  Moore,  for  appellants. 

It  is  not  the  mere  furnishing  thev  materials  or  doing  the 
labor  which  creates  the  lien,  but  it  is  the  contract  of  the  par- 
ties and  the  furnishing  of  the  materials  under  the  contract, 
which  have  that  effect.  Kinney  v.  Sherman  et  al.,  28  111.  520; 
Cook  v.  Vreeland,  21  111.  431;  Sutherland  v.  Ryerson  et  al, 
24  111.  520. 

I  understand  the  law  to  be  that  the  parties  must  contract 
with  the  agreement  that  the  material  mu6t  be  used  on  a  spe- 
cific piece  of  land,  and  the  proof  must  establish  this  contract 

The  mechanic's  lien  law,  being  in  derogation  of  the  com- 
mon law,  and  creating  privileges  and   benefits  not  conferred 
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on  other  creditors,  must  be  strictly  construed,  Iluntington 
v.  Barton,  64  111.  502. 

The  act  will  not  be  extended  to  cases  unless  they  fall  clearly 
within  its  provisions.  Carney  v.  Tully,  74  111.  375;  Canisius 
etal.  v.  Merrill,  65  111.  67;  Witlierell  v.  Ohlendorf,  61111. 
2S3. 

There  will  be  no  claim  urged  that  this  machine  was  made 
under  an  express  contract.  No  time  was  agreed  upon  for  the 
completion  of  the  engine.  It  is  not  so  averred  in  the  peti- 
tion, nor  sustained  by  the  evidence.  Defendants  in  error 
could  not  have  been  sued  for  a  failure  of  the  contract  set  ont 
in  the  petition,  if  not  performed  in  five  years.  It  was  claimed 
in  the  Circuit  Court  that  a  reasonable  time  was  to  be  inferred 
in  which  it  was  to  be  built;  but  this  does  not  meet  the  require- 
ments of  the  law.  In  Fish  v.  Stubbings,  65  111.  492,  the  con- 
tract was  that  the  defendant  employed  the  petitioner  to  do 
the  work  and  furnish  materials  at  a  stipulated  price,  one-half 
to  be  paid  on  the  completion  of  the  work,  and  the  balance  on 
or  before  the  first  day  of  January  next  following.  That  the 
work  was  commenced,  and  progressed  with  the  assent  of  the 
defendant,  and  completed  the  following  February. 

The  court  says:  "Here  was  a  contract  of  employment, and 
the  price  and  time  of  payment  were  fixed.  It  was  clearly  an 
express,  as  contradistinguished  from  an  implied  contract,  but 
no  time  was  agreed  upon  for  the  completion  of  the  work.  To 
entitle  petitioner  to  a  lien  this  was  essential,  and  the  law  can 
not  imply  any  time  for  completion  under  such  circumstances. 
This  omission  is  fatal  to  the  petition."  Cook  v.  Vrceland,  21 
111.  431;  Peck  v.  Standart,  1  111.  A  pp.  228;  Eeed  v.  Boyd  et 
al.,  84  111.  G6;  Belauger  et  al.  v.  Hersey  et  al.,  90  111.  70. 

Sec.  17  of  the  Lien  Act  provides  that  previous  incumbrances 
shall  be  preferred  to  the  extent  of  the  value  of  the  land  at 
the  time  of  making  the  contract,  and  the  court  shall  ascertain 
what  proportion  of  the  proceeds  of  the  sale  shall  be  paid  to 
the  several  parties  in  interest. 

Thi6  was  not  done  in  this  case.  The  mortgage  creditors  are 
entirely  ignored  in  the  decree,  and  the  mechanic's  lien  is  made 
the  first  lien.     Lunt  v.  Stephens,  75  111.  507;  Power  et  aL  v. 
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McCord,  36  111.  214;  Martin  v.  Eversol  et  al.,  36  111.  222; 
Croskey  et  al.  v.  Carey  et  al.,  48  111.  442;  Croskey  et  al.  v.  N. 
W.  Mfg.  Co.,  48  111.  481 ;  Tracey  v.  Rogers,  69  111.  662;  Wood 
et  al.  v.  Rawlings,  76  111.  206. 

Mr.  H.  K.  Wheeler,  for  appellee. 

This  contract  was  partly  expressed  and  partly  implied.  No 
definite  time  was  fixed  when  the  engine  was  to  be  completed, 
but  it  was  completed  and  accepted  in  ninety-seven  days  after 
the  contract  was  made,  and  comes  clearly  within  the  rule 
laid  down  in  Orr  v.  N.  W.  Mut  Life  Ins.  Co.,  86  111.  261; 
Clark  v.  Manning,  90  111.  380;  Grundeis  v.  Hartwell,  90  111. 
324;  Driver  v.  Ford,  90  111.  595. 

As  early  as  1860,  in  the  case  of  Burkhardt  et  al.  v.  Reisig, 
24  111.  531,  the  right  to  maintain  a  lien  for  an  engine  was  con- 
ceded. This  was  followed  by  the  decision  in  Dobschuctz  et 
al.  v.  Holliday,  82  111.  371,  in  1876,  under  the  mechanic's  lien 
act  of  1S74.  I  can  6ee  nothing  in  either  of  these  decisions 
in  conflict  with  the  lien  law.  In  any  event  the  doctrine  of 
stare  decisis  ought  to  govern.  The  Supreme  Court  have 
placed  a  construction  upon  the  statute.  These  parties  are 
presumed  to  have  contracted  with  a  knowledge  of  what  the 
law  is  and  the  construction  placed  on  the  statute  by  the  Su- 
preme Court. 

Nothing  i6  better  settled  than  that  one  defendant  can  not 
urge  error  as  to  a  co-defendant  who  is  not  complaining  and 
who  has  not  appealed.  Reed  v.  Boyd,  84  111.  67;  Hedges  v. 
Mace,  72  111.  473;  Van  Valken  v.  Trustees,  GG  111.  103. 

Lacey,  P.  J.  This  was  a  petition  to  foreclose  a  mechanic's 
lien  and  to  subject  the  premises,  which  were  the  lands  of  the 
coal  mine  of  appellant,  the  Kankakee  Coal  Company,  to  sale  for 
the  payment  of  the  purchase  price  of  a  "horizontal  link  motion 
engine  for  hoisting  purposes,"  which  was  purchased  and  placed 
on  the  premises  for  use,  and  for  which  appellant  coal  company 
promised  to  pay  $2,200  in  installments.  The  court,  upon 
answer,  evidence  and  stipulation,  decreed  a  lien  for  the  amount 
and  interest,  amounting  to  $2,803.09.  From  this  decree  this 
appeal  is  taken. 
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Several  objections  are  made  by  the  appellants  to  the  decree: 
1.  The  petition  is  insufficient  in  that  it  fails  to  show  that 
the  contract  for  the  purchase  of  the  machine  provided  for  its 
being  placed  on  any  particular  tract  of  land.  2.  No  time 
was  specified  in  the  contract  when  the  machine  was  to  be  fur- 
nished. 3.  The  court  erred  in  sustaining  the  master's  ruling 
in  not  permitting  the  defendants  to  put  in  evidence  the  written 
contract,  under  which  the  hoisting  machine  was  manufactured. 
4.  The  notes  were  not  given  in  evidence  for  the  machine, 
nor  produced  on  the  trial  as  accounted  for. 

We  shall  first  consider  the  first  point  made  in  reference  to  the 
sufficiency  of  the  petition  as  regards  the  place  where  the  engine 
should  be  placed.  The  petition  in  this  regard  alleges  "  that, 
on  the  14th  day  of  March,  1883,  *  *  *  said  coal  company 
made  application  to  your  petitioner  to  furnish  it,  for  use  in  its 
coal  mine  on  the  lands  hereinafter  named,  one  horizontal  link 
motion  engine  for  hoisting  purposes,  and  that  on  the  14th  day 
of  March,  1883,  your  petitioner  and  the  said  coal  company 
made  a  contract  for  said  hoisting  machine,  to  be  delivered  on 
board  the  ears  in  Chicago."  The  lands  thereafter  named  in 
the  petition  were  the  W.  £,  N.  E.  £,  and  E,  J,  N.  W.  J,  and  S. 
E.,  N.  E.  Sec.  19,  T.  32,  Range  9,  east;  and  the  averment  is 
that,  u  in  pursuance  of  said  agreement  (appel lees)  delivered 
said  hoisting  engine  to  said  coal  company,  and  that  it  was  then 
shipped  to  the  land  of  said  coal  company  and  put  in  vise  on 
said  coal  land,"  etc.  The  averment  in  the  petition  as  to  where 
the  machine  was  to  be  used  when  purchased  is  not  as  clear  as 
it  might  be,  but,  taking  the  entire  petition  together,  we  think 
it  sufficiently  appears  that  the  contract  contemplated  that  the 
machine  was  to  be  used  where  it  was  placed  on  the  coal  lands 
of  the  appellant  above  named.  The  statement  in  the  petition 
that  bv  the  contract  the  machine  was  "  to  be  delivered  on 
board  of  the  cars  in  Chicago,"  does  not  negative  the  averment 
that  by  the  contract  it  was  also  finally  to  be  sent  from  there  to 
be  placed  on  the  premises  in  question.  That,  we  think,  was 
also  contemplated  by  the  parties  according  to  the  contract 
mentioned  in  the  petition,  or  at  least  implied  from  what  it 
stated.     The  admission  that  the  contract  was  made  as  stated 
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in  the  petition  strengthens  the  case,  as,  if  the  petition  was 
insufficient,  the  appellants  should  have  abided  their  demurrer. 
We  think  the  petition  is  sufficient  in  the  particular  com- 
plained of. 

"We  do  not  think  the  objection  made,  that  the  petition  does 
not  aver  that  the  engine  was  only  placed  on  the  E.  £,  N.  W. 
J,  Sec.  19,  T.  31  N.,  R.  9,  in  Kankakee  county,  is  valid.  While 
the  petition  makes  this  statement,  it  also  makes  the  averment 
that  the  engine  was  placed  and  used  on  the  entire  coal  lands 
of  the  company.  The  statement  that  the  machine  was  placed 
on  this  particular  piece  of  land  does  not  necessarily  negative 
the  idea  that  it  was  placed  on  the  entire  property  of  the  com- 
pany, of  which  this  eighty  acres  formed  a  part. 

The  second  point  in  the  objection, that  no  time  was  mentioned 
in  the  contract,  When  the  machine  was  to  be  furnished,  we 
think,  under  our  present  statute,  is  not  well  taken.  The  statute 
of  1874  makes  contracts  express  or  implied,  or  partly  express 
and  implied,  enforcible. 

The  case  of  Fish  v.  Stubbings,  65  111.  492,  was  overruled  in 
Orr  v.  X.  W.  Mut.  Life  Ins.  Co.,  85  111.  2(51,  and  Cloak  v. 
Manning  et  al.,  90  111.  3S0.  The  time  in  which  the  engine 
was  to  be  furnished  was  not  fixed,  and  therefore  the  law  im- 
plies that  it  was  to  bo  furnished  within  a  reasonable  time,  and 
valid  under  Sec.  1  of  the  Mechanic's  Lien  Act  of  1874.  R.  S., 
p.  065,  as  being  partly  expressed  and  partly  implied;  and 
under  the  third  section  of  the  act,  as  the  machine  was  fur- 
nished within  a  year  from  the  date  of  the  contracts,  the  lien 
attached.     Driver  v.  Ford,  90  111.  595. 

The  court  did  not  err  in  sustaining  the  master's  ruling  in 
not  permitting  appellant  to  introduce  in  evidence  the  written 
contract  for  the  purchase  of  the  machine.  The  appellants  had 
already  admitted  the  contract  as  stated  in  the  petition,  and  no 
good  purpose  could  have  been  served  by  admitting  the  writ- 
ten contract;  and  more  especially  as  it  was  not  pretended  that 
it  showed  anything  different  from  the  one  set  out  in  the  peti- 
tion. This  disposes  of  the  third  point.  As  to  the  fourth 
objection,  in  regard  to  the  notes  not  being  produced  on  the 
trial,  we  think  if  appellants  had  a  right  to  call  for  their  pro- 
duction, such  right  has  been  waived. 
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It  was  admitted  that  the  notes  had  not  been  paid  and  there 
was  no  demand  made  for  their  production  at  the  trial.  They 
were  past  due,  and  no  point  of  this  kind  was  made  in  the 
court  below,  and  we  think  the  objection  should  not  be  allowed 
here,  to  reverse  the  decree. 

Under  the  mechanic's  lien  law,  the  right  to  enforce  a  lien 
similar  to  this,  was  held  in  Dobschuetz  v.  Holliday,  82  111. 
371. 

The  objection  that  the  rights  of  the  mortgagee,  H.  C.  Konk- 
lin,  are  not  protected  by  the  decree,  is  not  well  taken.  The 
party  interested  in  that  matter,  Konklin,  has  not  appealed, 
and  appellants  can  not  assign  for  error  matters  which  do  not 
affect  them.  The  same  may  be  said  as  to  the  rights  of  any 
others  claiming  mortgage  or  other  liens.  Reed  v.  Boyd,  84 
III.  67.  The  objections  against  the  decree  are  of  a  purely 
technical  character,  and  without  substantial  merit.  The  decree 
appears  to  be  just,  and  the  amount  for  the  engine  due.  The 
decree  is  therefore  affirmed. 

Decree  affirmed. 


•    'bT$£  John  T.  Hadfield  et  al. 

v. 
Cyrus  L.  Berry. 


Sales—  Bailment—Conditional  Sales— Trover — Evidence, 

1.  Where  goods  are  sold  for  a  stipulated  price  with  the  privilege  of 
returning  what  remains  unsold,  or  where  it  is  agreed  that  the  same  may  be 
paid  for  by  a  stipulated  time  or  returned  in  good  condition,  such  sale,  as  to 
third  parties  without  notice,  is  valid. 

2.  Where  the  consignee  is  at  liberty  to  sell  and  receive  payment  at  any 
price  he  likes,  but  is  bound,  if  he  sells  the  goods,  to  pay  for  them  at  a  $&* 
price  and  time,  the  transaction  is  a  sale. 

3.  In  the  case  presented,  the  goods  in  question  were  liable  to  be  levied 
upon  as  the  property  of  the  vendee. 

[Opinion  filed  December  8,  1888.] 
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In  error  to  the  Circuit  Court  of  Peoria  County ;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding 

Messrs.  McCulloch  &  MoCclloch,  for   plaintiffs  in  error. 

This  is  not  the  case  of  a  conditional  sale,  where  an  attempt 
is  made  to  retain  title  in  the  seller  until  the  price  is  paid.  It 
is  simply  a  bailment  of  goods  with  power  to  sell,  and  an 
obligation  to  return  all  unsold  goods  at  a  certain  day.  Nor  is 
it  a  case  of  "  sale  or  return."  Such  contracts  seem  to  stand 
upon  the  ground  that  the  property  is  delivered  upon  the  con- 
dition that  unless  returned  within  a  time  certain,  or  within  a 
reasonable  time,  the  seller  has  a  right  to  treat  the  sale  as  abso- 
lute. In  the  meantime  the  property  remains  in  the  seller  until 
he  makes  his  election.  Hilliard  on  Sales,  p.  20,  Sec.  3;  Ben- 
jamin on  Sales,  Sees.  597-9 ;  Hunt  v.  Wyman,  100  Mass.  198. 

The  case  of  Meldrum  v.  Snow,  9  Pick.  441,  is  directly  in 
point.  A  brewer  supplied  a  retailer  with  a  large  quantity  of 
beer  in  the  winter  time,  the  retailer  to  pay  for  all  he  should 
sell  during  the  season,  loss  by  casualty  to  fall  upon  the  brewer; 
and  if  any  beer  remained  unsold  at  the  end  of  the  season,  the 
retailer  had  the  right  to  return  it  to  the  brewer,  but  the  latter 
had  no  right  to  take  it  without  his  consent.  Payments  to  be 
made  semi  annually ;  profits  went  to  the  retailer  and  all  losses 
by  bad  debts  to  fall  upon  him.  In  a  suit  between  the  brewer 
and  attaching  creditors  it  was  held  that  the  brewer  was  still 
the  owner.  And  it  was  held  that  it  made  no  difference  that  it 
was  ontional  with  the  retailer  to  return  or  not.  Citing  Blood 
v.  Palmer,  2  Fairfield,  414;  Whitewell  v.  Vincent,  4  Pick. 
452,  n.;  Long  on  Sales,  181,  199,2000;  Sargent  v.  Giles,  8  N. 
H.  325;  Ayers  v.  Bartlett,  9  Pick.  159. 

The  case  of  Moss  v.  Stone,  5  Barb.  516,  was  replevin  by  the 
alleged  seller  against  an  officer  making  a  levy  on  a  stock  of  goods 
received  by  the  debtor  "  as  per  bill  *  *  *  to  sell  and 
account  for  the  amount  of  8293.86,  or  return  in  as  good  con- 
dition as  when  taken."  This  was  held  to  be  a  bailment  and 
not  a  sale. 

In  Boston  and  Maine  It.  It.  Co.  v.  Warrior  Mower  Com- 
pany, 76  Maine,  251,  Dunham  had  received  machines  to  be 
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sold  at  certain  prices  of  which  he  was  to  have  a  certain  share 
for  commission,  the  Mower  Company  to  retain  title  until 
sold.     This  was  held  to  be  a  bailment  and  not  a  sale. 

In  the  Weir  Plow  Co.  v.  Porter,  82  Mo.  23,  goods  were 
consigned  for  sale  under  a*  special  contract  to  return  those  not 
sold,  or  to  settle  for  the  same  by  note,  as  the  company  might 
decide.     This  was  held  to  be  a  bailment  and  not  a  6ale. 

In  the  Nevill  case,  cited  in  Benjamin  on  Sales,  supra,  which 
was  held  to  be  a  case  of  <4  Sale  or  return,"  it  was  decided 
that  the  title  to  the  goods  passed  to  Nevill  "as  soon  as  he,  by 
his  sale,  had  put  it  out  of  his  power  to  return  them."  This 
carries  with  it  an  implication  that  until  then  the  title  remained 
in  Towlc  &  Co.,  from  whom  he  had  received  them. 

The  principle  deducible  from  these  decisions  is  that  where 
goods  are  consigned  for  sale,  all  unsold  goods  to  be  returned 
at  a  certain  time,  the  title  remains  in  the  consignor  until  it  is 
transferred  to  a  purchaser  by  the  authorized  act  of  the  con- 
signee. When  goods  are  delivered  upon  a  "  sale  or  return  " 
contract,  the  title  remains  in  the  proposed  seller  until,  by 
reason  of  the  default  of  the  other  to  return  in  due  season,  ho 
has  elected  to  treat  the  sale  as  absolute. 

There  is  a  wide  distinction  between  both  classes  of  cases 
first  mentioned  and  those  where  all  forms  of  a  sale  have  been 
gone  through  with  and  the  seller  attempts  to  retain  title  as 
security  for  the  price.  Any  such  attempt  is  in  direct  conflict 
with  our  chattel  mortgage  law,  and  therefore  void. 

Messrs.  Stevens,  Lee  &  IIorton,  for  defendant  in  error. 

Beginning  with  the  ease  of  Brundage  v.  Camp,  21  111.  330 
and  even  earlier,  the  decisions  of  this  State  have  been  uniform 
upon  this  question  of  sales  of  personal  property,  and  the 
doctrine  laid  down  in  that  case  is,  that  where  all  the  forms  of 
a  sale  have  been  gone  through  with,  and  a  delivery  made,  a 
purchaser  from  the  first  purchaser  would  take  title,  although 
the  conditions  of  the  first  sale  had  not  been  complied  with 
In  the  case  of  Murch  v.  Wright,  46  111.  487,  this  doctrine  is 
reiterated. 

In  the  case  of  Lonergan  v.  Stewart,  55  111.  44,  the  court 
held  that  when  the  identical  thing  delivered  was  to  be  returned, 
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although  in  an  altered  form,  it  was  a  bailment;  but  when  there 
was  no  obligation  to  restore  the  specific  article,  and  the  receiver 
was  at  liberty  to  return  any  other  thing  of  equal  value,  he 
became  debtor  to  make  the  return,  and  the  title  to  the  prop- 
erty was  changed.     That  is,  it  was  a  sale. 

Xow.  in  the  case  under  consideration,  there  is  no  claim  that 
Koch  Brothers  were  ever  to  return  all  those  goods.  The 
utmost  that  could  be  insisted  upon  is  that  they  were  to  return 
such  as  were  not  sold,  or  store  them.  .  They  had  a  right  to 
return  money  in  place  of  the  goods,  and  under  the  language 
of  this  last  decision,. having  that  right  to  return  the  money, 
the  transaction  must  be  considered  a  sale. 

We  call  the  attention  of  the  court  specially  to  the  case  of 
Bastress  et  al.  v.  Chickering,  18  111.  App.  198,  and  cases  there 
cited,  upon  this  question  of  an  absolute  sale.  In  the  opinion, 
the  court  says :  "The  cases  cited  are  authority  for  the  doctrine* 
that  where  one  party,  by  means  of  a  contiact,  but  without 
notice  to  the  world,  suffers  the  real  ownership  in  chattels  to 
be  in  himself,  and  the  ostensible  ownership  to  be  in  another, 
the  law  will  postpone  the  rights  of  the  former  to  those  of  the 
execution  or  attachment  creditors  of  the  latter,  because  to 
injure  third  persons  by  giving  a  false  credit  to  such  ostensible 
owners  is  the  natural  and  probable  result  of  the  transaction." 

Lacey,  P.  J.  This  was  an  action  in  trover  commenced  bv 
the  plaintiffs  in  error  against  the  defendant  in  error  in  the 
Circuit  Court  of  Peoria  county,  charging  him  with  having 
converted  to  his  own  use  a  quantity  of  what  is  known  as 
4i  Standard  Fireworks,"  claimed  to  have  been  the  property  of 
the  plaintiffs  in  error.  The  defendant  in  error  was  the  sheriff 
of  Peoria  county,  and  by  virtue  of  an  execution  issued  in 
favor  of  a  judgment  and  execution  creditor  of  Koch  Brothers, 
levied  on  the  goods  in  question  as  the  property  of  said  judg- 
ment debtors,  and  afterward  sold  the  same,  amounting  to 
some  §1,100  or  $1,200,  to  satisfy  such  execution.  The  question 
involved  here  is  whether  the  fireworks  were  the  property  of 
Koch  Brothers,  so  as  to  be  liable  to  be  seized  by  their  credit- 
ors, or   were   the  property  of  the   plaintiffs  in  error.     The 
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Koch  Brothers,  in  1886,  were  retail  dealers  in  Peoria,  in  toys, 
fancy  goods  and  fireworks,  and  had  been  in  such  trade  about 
four  years,  and  the  plaintiffs  in  error  were  at  the  same  time 
engaged  as  manufacturers  and  dealers  in  fireworks  at  Middle- 
town,  Connecticut,  and  New  York  City. 

The  goods  were  furnished  by  the  latter  to  the  former  for 
sale  under  a  certain  contract  or  arrangement  between  them ; 
and  upon  the  nature  of  that  contract,  whether  Koch  Brothers 
were  the  mere  agents  or  bailees  of  appellants,  or  the  pur- 
chasers of  tho  goods  in  such  a  way  as  to  make  them  liable  to 
seizure  on  execution  as  their  property,  depends  the  right  of 
the  plaintiffs  in  error  to  recover.  The  court  below  tried  the 
case  without  a  jury,  and  found  in  favor  of  the  defendant  in 
error,  holding  that,  a6  against  the  judgment  creditors,  the 
property  was  that  of  Koch  Brothers,  and  gave  judgment 
against  plaintiff  in  error  for  costs.  From  this  judgment  this 
appeal  is  taken.  Counsel  for  plaintiffs  in  error  insist  that  Koch 
Brothers  were  the  mere  bailees  of  the  said  goods,  and  that 
they  were  the  legal  owners,  and  that  the  same  could  not  be 
seized  and  held  as  the  property  of  Koch  Brothers. 

The  decision  of  this  case  involves  a  consideration  of  the  law 
applicable  to  conditional  sales  where  the  rights  of  third  par- 
ties become  involved,  as  well  as  the  real  nature  of  the  contract 
'between  appellants  and  Koch  Brothers.  However  the  law 
may  be  in  other  States,  in  this  State  it  is  well  settled  that 
where  property  is  sold  and  delivered  by  the  vendor  to  the 
vendee  it  makes  no  difference  what  condition  may  be  attached 
to  such  sale  for  the  security  of  the  purchase  price,  either  by 
reserving  a  lien  on  the  thing  6old,  or  providing  that  the  title 
shall  remain  in  the  vendor  till  the  property  is  paid  for,  or  con- 
dition of  forfeiture  for  non-compliance  with  the  terms  of  sale; 
as  to  innocent  purchasers  without  notice  and  execution  credit- 
ors, the  absolute  title  in  the  property  passes  to  the  vendee,  and 
all  such  conditions  are  void  under  our  chattel  mortgage  act. 
Brundage  v.  Camp,  21  111.  330;  Murch  v.  Wright,  46  111.  487; 
Lonergan  v.  Stewart,  55  111.  44;  Bastress  v.  Chickering,  18 
111.  App.  198.  The  conditions  and  agreement,  however,  remain 
valid  as  between  the  parties  themselves. 
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Where  property  is  sold  for  a  stipulated  price  with  the  priv- 
ilege to  return  the  unsold  portion,  or  sold  to  be  paid  for  by  a 
stipulated  time  or  returned  in  good  condition,  the  sale  as  to 
third  parties  who  purchase  without  notice,  is  valid.  Warder 
v.  Hoover,  51  la.  491;  Martin  v.  Adams,  104  Mass.  262; 
Kinney  v.  Brodlee,  117  Mass.  321;  Robinson  v.  Fairbanks,  23 
Reporter,  521. 

There  is  no  complaint  by  the  plaintiff  in  error  but  that  the 
court  held  the  law  for  him  as  favorably  as  he  eould  desire,  but 
that  the  court  found  the  facts  against  him  contrary  to  the 
weight  of  the  evidence.  The  propositions  asked  by  the 
plaintiff  in  error  to  be  held  for  them,  which  were  refused,  were 
properly  rejected.  First,  the  court  was  asked  to  find  for 
plaintiffs  in  error  on  portions  of  the  evidence,  and  then  all  the 
evidence,  which  was  simply  asking  the  court  to  pass  on  ques- 
tions of  fact  which  the  law  does  not  require  the  judge  to  do 
in  that  form;  second,  the  plaintiffs  in  error  got  the  benefit  of 
the  law  as  favorably  as  they  could  ask.  The  court  held  in 
substance  that  the  law  was,  if  the  goods  were  held  by  Koch 
Brothers,  as  bailees  of  plaintiffs  in  error,  then  they  should 
recover;  but  the  court  found  from  the  facts  that  they  did  not 
so  hold  the  goods.  If  we  understand  the  contention  of  coun- 
sel for  plaintiffs  in  error,  it  is  that  the  nature  of  the  contract 
between  Koch  Brothers  and  them  as  to  the  fireworks  was,  that 
the  goods  were  to  remain  with  the  latter  as  the  goods  of  ' 
plaintiffs  in  error,  subject  to  be  sold  by  Koch  Brothers,  until 
July  10th,  when  the  portion  remaining  unsold  was  to  be 
returned  to  them  either  at  the  factory  or  by  storing  them  in 
Peoria;  that  at  no  time  did  Koch  Brothers,  either  before  or 
after  the  10th  day  of  July,  have  the  option  to  pay  for  the 
goods  in  cash,  or  return  them  and  cancel  the  debt.  That  the 
contract  was  to  pay  for  only  such  of  the  goods  as  they  might 
sell,  and  no  debt  was  created  for  the  "unsold  residue."  The 
plaintiffs  in  error  attempt  to  support  their  claim  by  the  evi- 
dence of  Charles  B.  Bidwell,  and  of  the  plaintiffs  in  error  and 
John  B.  Kennedy,  Jr.,  their  agent.  But  all  the  evidence  and 
circumstances  should  be  taken  together  in  determining  the 
real  character  of  the  transaction.     What  we  must   now  deter- 
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mine  is,  was  there  evidence  from  which  the  court  below  could 
properly  find  that  the  arrangement  about  the  fireworks  was  a 
6ale  within  the  meaning  of  the  law. 

It  appears  from  the  evidence  that  Koch  Brothers  had  been 
dealing  with  plaintiffs  in  error  concerning  their  fireworks  in  a 
similar  manner  since  1884.  Thev  show  a  letter  from  John  B. 
Kennedy,  Jr.,  dated  April  7, 1S84-,  to  Koch  Brothers,  in  which 
he  was  making  propositions  to  them  in  behalf  of  his  princi- 
pals to  handle  the  fireworks,  and  in  pursuance  of  which  they 
did  handle  them  in  18S4  and  18S5,  which  reads  as  follows: 
uThe  proposition  made  by  m3  and  sanctioned  by  II.  &  B. 
was  that  you  return  any  good*  you  have  left,  if  you  wish,  at 
no  expense  to  us,  and  ten  per  cent,  reduction  on  the  invoice 
of  those  returned  to  pay  for  putting  them  in  merchantable 
sliape  again.  *  *  *  We  give  our  fireworks  to  nobody 
with  the  privilege  of  returning  except  on  terms  herein,  and 
have  but  few  accounts  of  that  nature."  August  Koch  testi- 
fies that  his  firm  purchased  goods  under  the  terms  of  the 
letter  in  18S4:  and  in  18S5,  but  not  exactly  on  the  same  term* 
in  1886.  He  says:  "The  point  of  difference  was  that  we  were 
not  expected  to  return  the  goods  as  we  had  been  in  the  habit 
of  doing,  but  were  to  keep  them  6tored  until  further  orders. 
Our  agreement  had  no  particular  reference  to  this  letter; 
don't  know  that  it  was  thought  of.  It  was  simply  a  continu- 
ation of  the  arrangement  we  had  with  this  difference:  being 
m  previous  years  compelled  to  return  the  goods  after  the 
fourth  of  July,  in  this  year  we  were  not  compelled  to  do  that, 
if  we  chose  to  keep  them  here.  *  *  *  We  did  not  keep 
any  separate  account  of  the  goods  sold  by  us.  but  then  wo 
knew  what  goods  of  theirs  were  sold  right  along.  *  *  * 
Hadfield  &  Bidwell  were  credited  on  our  books  with  the 
goods  we  got  of  them.  *  *  *  We  sold  some  fireworks  on 
credit  and  they  were  charged  in  the  ilsnal  way  we  charged 
other  goods.  *  *  *  We  used  the  money  in  connection 
with  our  own  business.  We  could  sell  the  goods  at  any  price 
we  saw  fit  above  or  below  the  invoice  price." 

It  appears  that  the  goods  were  billed  to  Koch  Brothers  at 
ten  percent,  less  than  wholesale  value;  that  Koch  Brothers 
paid  all  freight 
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Now,  it  is  shown  by  the  deposition  of  plaintiff  in  error, 
Hadfield,  that  the  arrangement  to  furnish  goods  to  Koch 
Brothers  in  1883  was  made  through  John  B.  Kennedy,  Jr., 
uto  act  as  agents  of  Hadfield  &  Bid  well  and  sell  for  our 
account  such  consignmant  of  fireworks  as  they  might  order 
from  time  to  time  with  settlement  July  10,  1S86,  for  all 
goods  sold  at  that  time  with  privilege  of  returning  remainder 
unsold  to  Hadfield  &  Bidwe'l,  or  holding  them  subject  to  our 
order."  The  contract  was  made  according  to  explicit  instruc- 
tions, u  given  to  him  to  that  effect."  The  testimony  < >f  Ken- 
nedy as  to  the  contract  as  regards  returning  the  goods  was 
that  they  "  were  to  be  returned  to  the  factory  of  Hadfield  & 
Bidwell  free  of  expense  to  II.  &  B.,  or  held  for  them  in 
Peoria,  subject  to  their  order.  The  agreement  I  made  in  1886 
had  no  reference  to  any  former  agreement." 

It  seems  to  us  that  there  was  ample  testimony  from  which 
the  court  below  could  find  that  this  was  a  sale  of  the  goods 
with  the  priveligc  to  pay  for  them  as  to  the  unsold  portion  in 
the  goods  themselves.  Mr.  Hadfield  himself  states  that  Koch 
Brothers  had  the  privelcge  to  return  them,  not  that  they  were 
compelled  to  do  so.  The  letter  of  1881  expressly  makes  the 
return  optional  and  there  was  ample  testimony  from  which  to 
find  that  the  old  arrangement  as  to  that  point  remained  in 
force,  in  1886.  If  that  be  the  case  the  title  of  the  goods  was 
in  Koch  Brothers  from  the  time  they  were  delivered  till  July 
10,  1886,  at  a  stipulated  pi  ice  which  was  named  in  the  bills 
sent  with  the  goods  with  an  option  on  July  10,  1886,  either  to 
pay  for  the  goods  at  that  price  in  cash  or  return  them. 

The  goods  were  levied  on  before  the  10th  of  July  and  before 
any  return.  In  our  opinion  the  evidence  sustains  the-  finding 
of  the  judge  that  the  property  was  6old  for  cash,  witli  the 
right  to  return  the  unsold  portion.  Warder  v.  Hoover,  51 
la.,  supra;  Robinson  v.  Fairbanks,  23  Reporter,  521.  In  the 
latter  case  it  is  said,  on  the  facts  similar  to  the  facts  here: 
"In  onr  judgment  the  contract  was  not  a  bailment  or  a  sale 
on  trial  or  approval  in  which  there  is  no  sale  until  approval 
is  given  expressly  or  by  implication;  but  it  more  nearly  resem- 
bles a  contract  or  bargain  of  sale  or  return,  which  vests  the 
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property  in  the  goods,  or  so  much  of  them  as  remained  on 
hand  at  a  fixed  day  in  the  future.  This  day  is  stated  to  be 
January  1,  1886.  Until  then  Huston  &  Company  had  an  un- 
questionable right  to  sell  the  goods  for  cash,  on  credit  or  in 
satisfaction  of  their  antecedent  debts,  and  even  after  such  date, 
the  goods  unsold  and  on  hand  were  theirs,  with  an  option  to 
return  them  to  plaintiffs,  which  is  nothing  more  nor  less  than 
a  mere  privilege  to  rescind  the  sale." 

Benjamin,  in  his  work  on  Sales.  Sec.  598,  commenting  on 
Ex  parte  White,  says:  "But  if  the  consignee  is  at  liberty  to 
sell  at  any  price  he  likes,  and  receive  payment  at  any  price  he 
likes,  but  is  to  be  bound,  if  he  sells  the  goods,  to  pay  the  con- 
signor for  them  at  a  fixed  price  and  a  fixed  time,  in  my  opin- 
ion, whatever  the  parties  may  think,  the  relation  is  not  that 
of  principal  and  agent,  and  in  point  of  law  the  alleged  agent 
in  such  a  case  is  making  on  his  own  account  a  purchase  from 
his  alleged  principal,  and  is  again  reselling." 

These  remarks  are  particularly  apposite  to  the  facts  in  the 
case  at  bar.  Koch  Brothers  had  full  and  absolute  control  of 
the  sale  of  the  goods  as  much  as  if  the  sale,  if  it  be  a  sale, 
had  no  conditions. 

They  sold  the  goods  on  the  market  for  cash  or  on  credit 
the  same  as  their  other  goods,  kept  no  separate  books,  but 
used  the  proceeds  of  such  sales  in  their  general  business,  with- 
out any  restrictions  from  plaintiffs  in  error.  All  that  plaintiffs 
in  error  had  for  security  for  the  goods  sold  was  the  individual 
responsibility  of  Koch  Brothers.  We  can  not  doubt  but  that, 
in  view  of  the  law  and  from  the  evidence,  the  court  below 
was  fully  justified  in  finding  the  issues  for  defendant  in  error. 
The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Thomas  H.  Wheeler 

v. 
Eleanor  Wheelek,  Administratrix. 

Administration — Note — Want  of  Consideration — Discharge  in  Bank- 
ruptcy— Subsequent  Promise — When  Made — Instructions. 

1.  In  an  action  agrainst  an  estate  on  a  promissory  note,  the  defense  being 
want  of  consideration,  because  given  to  pave  something  out  of  a  bankrupt 
estate,  and  discharge  in  bankruptcy,  it  is  held:  That  it  was  improper  to 
instruct  the  jury  that,  to  entitle  the  plaintiff  to  recover  against  the  certifi- 
cate of  discharge,  the  burden  of  proof  was  upon  him  to  show  that  his  claim 
was  fair  and  honest  and  that  the  promise  to  revive  the  note  was  made  after 
the  maker's  discharge  in  bankruptcy;  that,  upon  the  production  of  the  note 
with  evidence  of  a  subsequent  promise  by  the  maker  after  the  filing  of  his 
petition,  the  burden  of  proof  to  show  want  of  consideration  was  upon  the 
defendant;  and  that  the  instruction  in  question  was  misleading  in  regard  to 
whom  the  subsequent  promise  was  made. 

2.  A  subsequent  promise  by  a  bankrupt  to  pay  a  note  previously  given 
by  him  is  not  required  to  be  made  after  his  discharge.  It  is  sufficient  to 
revive  the  note  if  made  after  the  petition  in  bankruptcy  is  filed. 

3.  An  instruction  calling  special  attention  to  certain  parts  of  the  evi- 
dence is  improper. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  A.  E.  Harding  and  Strawn  &  Patton,  for  appel- 
lant. 

Mr.  J.  T.  Terry,  for  appellee. 

A  promise  or  acknowledgment  to  onenot  the  creditor  or  his 
agent  for  that  purpose,  will  not  revive  a  debt  barred  by  a  dis- 
charge in  bankruptcy.  Carroll  v.  Forsythe,  69  IN.  127;  Katz 
v.  Messenger,  7  111.  App.  536;  Bloomfield  v.  Bloomfield,  7 
111.  App.  261;  McQrew  v.  Forsythe,  80  111.  596;  Wachter  v. 
Albee,  80  111.  47. 
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Lacey,  P.  J.  This  suit  was  based  upon  a  note  (or  copy  of  it) 
given  by  O.  B.  Wheeler,  deceased,  in  his  lifetime,  to  appel- 
lant, for  $2,000,  dated  April  1,  1878.  The  defendant  in  the 
case  is  the  administratrix  of  said  decedent  who  died  March  15, 
1886,  without  having  paid  the  note.  Within  two  years  from 
the  death  of  O.  B.  Wheeler,  the  appellant  filed  his  claim,  based 
on  this  note,  against  the  estate.  On  the  trial  in  the  County 
Court  the  claim  was  disallowed,  and  the  case  was  appealed  to 
the  Circuit  Court  with  like  results.  The  appellee  interposed 
two  defenses  to  the  recovery  on  the  note:  1st,  that  the  note 
was  originally  given  without  consideration,  in  that  it  was  given 
in  contemplation  of  bankruptcy,  and  to  save  something  out  of 
the  estate  to  the  bankrupt;  2d,  a  discharge  in  bankruptcy. 
The  appellant  is  the  son  of  the  deceased. 

The  appellant,  in  rebuttal  to  the  claimed  discharge  in  bank- 
ruptcy, sets  up  and  insists  on  a  subsequent  promise  made  by 
deceased  to  appellant,  to  pay  the  note  made  after  the  deceased 
went  into  bankruptcy  in  the  United  States  District  Court  of 
the  Northern  District  of  Illinois,  in  Chicago;  that  the  promise 
was  made  in  consideration  that  appellant  would  sign  a  petition 
consenting  to  a  dismissal  of  the  said  bankruptcy  proceedings. 
The  appellant  also  contends  that  there  was  ample  consideration 
in  work  and  labor  performed  by  him  for  his  father  after  he 
became  of  age.  The  discharge  in  bankruptcy  of  deceased 
bears  date  January  21,  18S0,  and  the  order  of  dismissal  of  the 
bankrupt  proceedings  was  December  19,  1882.  The  alleged 
promise  to  pay  the  note  was  made  between  those  dates. 
There  was  no  evidence  to  show  that  this  discharge  was  ever 
set  aside.  But  A.  E.  'Harding,  attorney  for  appellant,  filed 
his  affidavit  in  behalf  of  appellant  in  support  of  his  motion  for 
a  new  trial,  in  which  he  shows  that  the  record  in  the  United 
States  District  Court  showed  that  the  certificate  in  bankruptcy 
had  been  set  aside  and  annulled,  and  that  on  the  trial  he  had 
the  sole  charge  of  procuring  the  testimony,  and  that  in  order 
to  be  ready  for  trial  he  sent  to  the  clerk  of  said  bankrupt  court 
for  a  certified  copy  of  all  orders  in  the  bankruptcy  proceedings 
subsequent  to  the  order  adjudicating  him  a  bankrupt,  and  that 
said  clerk  sent  him  a  certified  copy  of  the  order  dismissing 
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such  proceedings,  which  affiant  was  advised  was  the  final  and 
only  order  in  the  cause  subsequent  to  such  adjudication,  and 
affiant  believed  such  to  be  the  fact  and  did  not  know  or  learn 
to  the  contrary  till  on  the  trial  of  the  cause,  and  had  no  knowl- 
edge of  any  discharge  till  the  certificate  was  introduced  in 
evidence  and  did  not  know  that  there  had  been  an  order  set- 
ting aside  such  discharge  until  after  the  certificate  had  been 
offered  in  evidence,  and  then  he  learned  for  the  first  time  of 
such  fact,  and  that  it  had  been  set  aside  over  a  year  before 
the  proceedings  were  dismissed;  that  his  client  was  wholly 
ignorant  of  all  the  steps  that  had  been  taken  in  the  bankruptcy 
proceedings  except  the  adjudication  and  final  dismissal,  and 
his  proof  of  a  claim  against  the  bankrupt  estate  and  the  fact 
that  he  signed  the  consent  to  the  dismissal,  and  learned  on  the 
trial  for  the  first  time,as  affiant  believed,  of  the  discharge  and 
the  order  setting  it  aside.  The  affiant  further  stated  that  on 
Monday  following  the  trial,  he  called  at  the  office  of  said  bank, 
rnptcy  court  to  obtain  a  certified  copy  of  the  order  setting 
aside  the  discharge  to  use  on  the  hearing  of  the  motion  for  a 
new  trial,  and  he  was  informed  the  clerk  was  sick  and  the 
party  in  charge  too  busy  to  attend  to  it,  and  he  then  made 
arrangements  to  have  a  certified  copy  of  6aid  vacation  order 
sent  to  him  at  Pontiac,  but  up  to  the  present  time  it  had  not 
come,  and  therefore  prayed  for  a  new  trial  on  behalf  of  his 
client. 

The  appellant  complains  of  the  5th,  6th  and  7th  instructions' 
given  on  behalf  of  the  appellee.  The  5th,  in  substance,  was 
to  inform  the  jury  that  the  discharge  in  bankruptcy  was  suf- 
ficient, prima  facie,  to  discharge  all  the  bankrupt's  debts 
provable  at  the  time  the  petition  in  bankruptcy  was  filed,  and 
that  appellant's  claim  was  so  provable.  We  see  no  error  in  the 
above  instruction.  It  appears  to  announce  a  correct  principle 
of  law. 

The  6th  instruction  we  regard  as  erroneous  and  calculated 
to  mislead  the  jury  and  to  give  undue  prominence  to  certain 
evidence  by  calling  special  attention  to  it  to  the  disparagement 
of  all  the  other  evidence,  and  especially  the  appellant's  rebuttal 
evidence.    It  is  as  follows: 


\ 
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u6.  You  are  instructed  for  the  estate  that  in  determining 
the  real  motive  in  giving  of  the  note  in  question,  whether  to 
save  to  the  deceased,  Oscar  B.  Wheeler,  something  out  of  the 
bankrupt  assets,  or  whether  on  the  other  hand  he  was  honestly 
indebted  to  claimant,  Thomas  H.  Wheeler,  you  are  at  liberty 
to  consider  (if  proven)  the  amount  of  labor  (if  any)  done  by 
claimant  Thomas  for  the  deceased,  Oscar  B.  Wheeler,  in  his 
lifetime,  and  after  he  attained  the  age  of  twenty-one  years." 

Such  instructions  have  been  so  often  condemned  by  this  and 
the  Supreme  Court,  and  the  law  is  so  well  settled,  that  it  is  not 
necessary  to  refer  to  authorities.  The  7th  instruction  was  also 
erroneous.  It  tells  the  jury  that  the  discharge  was  prima 
fade  evidence  of  a  bar  to  appellant's  claim,  and  that  **  to  en- 
title him  to  recover  against  such  certificate  of  discharge  he 
must  not  only  show  his  claim  to  be  fair  and  honest  under  the 
rules  of  law  laid  down  in  the  other  instructions,  but  you  must 
also  believe  from  the  evidence  that  after  such  discharge  was 
granted,  Oscar  B.  Wheeler  promised  the  claimant,  Thomas  H. 
Wheeler,  that  he  would  pay  the  claim  in  question.  A  promise 
or  acknowledgment  to  the  witness  Chubbuck  or  any  other 
person  than  claimant  himself,  or  his  agent  authorized  to  accept 
such  promise,  would  not  bo  sufficient." 

In  the  first  place  the  above  instruction  is  erroneous  in  hold- 
ing that  in  order  to  revive  the  debt  after  discharge  appellant 
must  show  it  to  be  fair  and  honest.  That  is,  that  appellant 
must  take  the  burden  of  proof  on  himself  to  show  that  the 
original  consideration  of  the  note  was  good  and  valid  besides 
showing  the  subsequent  promise.  This  he  was  not  bound  to 
do.  If  he  produced  the  note  and  showed  by  the  evidence  the 
subsequent  promise,  after  the  deceased  had  filed  his  petition 
in  bankruptcy,  that  he  would  pay  appellant  the  note,  that  was 
all  he  was  required  to  do.  The  burden  of  proof  would  then 
be  on  appellee  to  show  that  the  original  note  was  without 
consideration  the  same  as  though  there  had  been  no  bankruptcy. 
The  discharge  does  not  imply  that  there  wras  no  good  consid- 
eration originally  for  the  note.  Such  matter  is  not  involved 
in  any  inquiry  in  the  bankruptcy  proceeding.  The  instruction 
was  further  erroneous  in  holding  that  the  subsequent  promise 
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to  pay  the  note  in  order  to  have  the  effect  to  revive  it,  must 
have  been  made  by  the  deceased  after  the  discharge  was 
granted.  It  is  sufficient  if  the  promise  is  made  after  the  peti- 
tion in  bankruptcy  is  filed.  Cheny  v.  Barge,  26  111.  App. 
182. 

The  7th  instruction  is  further  erroneous  and  misleading  in 
that  the  jury  would  be  liable  to  understand  that  the  court 
held  that  the  promise  of  deceased  made  in  presence  of  appel- 
lant and  Chnbbuck  was  made  to  Chubbuck  alone  and  not  to 
the  appellant,  and  that  all  the  testimony  given  in  by  Chub- 
buck  related  only  to  a  promise  made  to  the  latter  by  deceased 
to  pay  the  note  when  he  was  not  the  agent  to  receive  such  a 
promise.  It  will  be  seen  from  the  evidence  that  Chubbuck 
doe6  not  testify  the  promise  was  made  to  him.  Appellant, 
the  deceased,  and  Chubbuck,  were  together,  all  attending  to 
the  drawing  up  of  the  petition  to  have  the  bankruptcy  pro- 
ceedings dismissed.  It  was  the  conversation  had  in  the  pres- 
ence of  all  concerning  the  payment  of  the  note  in  suit  to 
appellant  that  Chubbuck  was  testifying  to,  and  not  any  prom- 
ise made  to  Chubbuck.  He  says:  "Torn  said  he  was  willing 
to  wait  for  his  father  to  pay  it.  O.  B.  Wheeler  6aid  as  soon 
as  he  could  get  the  money  he  would  pay  it."  This  was  not  a 
promise  made  to  Chubbuck  but  to  appellant  in  his  presence. 
In  this  assumption  the  instruction  was  unfair  and  mischievous. 
The  instruction  may  have  referred  to  conversation  held  be- 
tween Chubbuck  and  O.  B.  Wheeler  subsequently,  and  out  of 
the  presence  of  appellant,  but  it  does  not  distinguish;  and  be. 
sidesj  this  evidence  does  not  appear  to  refer  to  any  promise  to 
Chubbuck  but  to  admissions  made  by  O.  B.  Wheeler  to  Chub- 
buck. Chubbuck  was  not  claiming  that  any  promise  was  made 
to  him,  and  the  evidence  could  have  no  other  force  excepting 
corroboration  of  other  promises  and  admissions.  Pope  gave 
similar  evidence,  but  this  could  not  be  construed  into  a  promise 
to  Pope  by  O.  B.  Wheeler;  whatever  force  the  evidence  had 
was,  as  said,  corroborative.  We  find  no  fault  with  appellee's 
11th  instruction.  There  being  sufficient  error  in  the  record 
already  noted  to  reverse  the  judgment  it  will  not  be  necessary 
to  pass  upon  the  sufficiency  of  the  affidavits  for  the  purpose 
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aimed  at,  road  on  motion  for  a  new  trial.  If  the  order  grant- 
ing a  discharge  or  the  discharge  itself  was  annulled,  appellant 
will  have  an  opportunity  to  produce  it  on  another  trial. 

There  was  strong  evidence  tending  to  show  that  there 
was  a  valuable  consideration  originally  for  the  note,  and  if  it 
turns  out  that  there  was  no  discharge  in  bankruptcy  in  force, 
then  the  only  issue  will  be  on  the  original  consideration  of  the 
note.  The  judgment  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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William  Hawk,  for  use,  etc., 

v. 
William  T.  Ament. 

Attorneys — Lien  on  Judgment  for  Fees  and  Disbursements— Contract — 
Assignment  of  Judgment — Notice — Inquiry. 


1.  An  attorney  may,  by  previous  agreement  with  his  client,  acquire  an 
equitable  lien  on  a  judgment  recovered  or  the  subject-matter  of  the  litiga- 
tion and  proceeds  thereof,  for  his  fees  and  disbursements  in  the  case. 

2.  A  lien  so  acquired  takes  precedence  of  the  claim  of  a  subsequent 
assignee  without  notice,  the  interest  of  an  assignee  of  a  chose  in  action  being 
limited  by  the  equities  of  his  assignor. 

3.  It  seems  that,  where  the  assignee  of  a  judgment  is  put  upon  inquiry, 
he  must,  in  making  a  reasonable  effort  to  ascertain  whether  any  claim  exists 
against  it,  make  inquiry  of  the  attorney  of  the  judgment  creditor. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Alfked  Sample,  Judge,  presiding. 


Mr.  J.  A.  McKenzie,  for  appellant. 

The  agreement  between  Hawk  and  Ament  tvas  legal,  and 
was  nothing  more  nor  less  than  an  agreement  by  parol  for  a 
conditional  fee.  He  was  to  have  a  one-half  interest  for  his 
services. 
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An  attorney  ha9  no  lien  upon  the  judgment  for  his  services. 
Forsythe  v.  Bevcridge,  52  111.  26S;  Nichols  v.  Pool,  89  111. 
494;  La  Framboise  v.  Grow,  56  111.  202. 

If  Mr.  Ament's  arrangement  was  anything  other  than  simply 
an  agreement  for  a  conditional  fee,  if  it  was  a  present  sale  of 
one-half  the  chose  in  action  absolutely,  and  would  be  good  as 
against  subsequent  honafide  purchasers  without  notice,  then, 
had  the  railway  compromised  the  claim  and  paid  the  agreed 
amount  to  Hawk,  it  would  still  have  been  responsible  to  Ament 
for  his  half,  which  was  to  be  his  for  attending  the  litigation. 

"A  plaintiff  may  properly  compromise  his  cause  of  action 
with  the  defendant  and  the  defendant  will  not  be  bound  to 
inquire  whether  the  plaintiff  has  paid  his  attorney."  Ea  Fram- 
boise v.  Grow,  £6  111.  202. 

It  is  the  duty  of  persons  to  give  notice  of  any  secret  liens. 
Nichols  v.  Pool,  §9  ill.  495. 

Mr.  A.  E.  Harding,  for  appellee. 

To  constitute  a  valid  assignment  in  equity,  of  a  debt  or 
other  chose  in  action,  no  particular  form  of  words  is  neces- 
sary. Any  words  are  sufficient  that  show  the  intention  of 
transferring  the  chose  in  action  to  the  assignee  for  a  valuable 
consideration.  Thompson  v.  Spies,  13  Sim.  469 ;  Chown  v. 
Baylis,  31  Beav.  351 ;  Row  v.  Dawson,  1  Ves.  831  ;  Pass  v. 
McCrea,  36  Miss.  143 ;  Kimball  v.  Donald,  20  Mo.  577 ; 
Garnsey  v.  Gardner,  49  Me.  167;  Lannon  v.  Smith,  7  Gray, 
150;  Jones  v.  Witter,  13  Mass.  304;    Grover  v.  Grover,  24 

Pick.  261. 

An    assignment  of  a    part  of  a  claim  is  good  in  equity. 

Exchange  Bank  v.  McLoon,  73  Maine,  498  ;  Daniels  v.  Mein- 

hard,  53  Geo.  359 ;  Risley  v.  Phoenix  Bank,  83  N.  T.  318. 

Assignments  of  choses  in  action,  possibilities,  expectancies 

and   things  not  in   esse,  will    be  protected  and  enforced    in 

equity.     The  assignee  is  regarded  as  the  true  owner  of  the 

chose  in  action.     Thalheimer  v.  Brinkerhoff,  20  Johns.  380  ; 

Wright  v.  Wright,   1  Yes.  411  ;    Mandeville    v.    Welch,    5 

Wheat.  283;  Bacon  v.  Benham,  33  N.  J.  Eq.  614;  Trull  v. 

Eastman,  3  Met.  121 ;  Kountz  v.  Kirkr-atrick,  72  Pa.  St.  376. 
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It  is  claimed,  however,  that  appellant  is  protected,  because 
he  bought  the  judgment  without  notice  of  any  previous 
transfer,  and  is  therefore  a  bona  fide  purchaser.  The  rule  as 
to  notice  established  by  authority  applies  to  the  debtor  only. 

If  he  pay  a  claim  to  the  assignor  without  notice  of  the 
assignment,  he  will  be  protected.  IJence  the  assignee  must 
notify  him  if  he  desires  any  benefit  from  such  assignment. 
Campbell  v.  Day,  16  Vt.  35b ;  Loomis  v.  Loomis,  2ti  Vt.  201; 
Noble  v.  Thompson  Oil  Co.,  79  Pa.  St  354;  II ee mans  v.  Ells- 
worth, 64  N.  Y.  159 ;  Dodd  v.  Brott,  1  Minn.  270. 

Or  if  he  wouM  protect  himself  from  the  effect  of  a  garnish- 
ment against  his  assignors.  Carr  v.  Waugh,  28  111.  418 ; 
Hodson  v.  McOunnel,  12  111.  170 ;  Morris  et  al.  v.  Cheney, 
51  111.  451. 

This  rule  as  to  notice  does  not  apply  as  between  two  differ, 
ent  assignees  of  the  samo  chose  in  action.  The  rule  at  law 
as  well  as  in  equity,  in  a  conflict  of  equitable  claims,  is  qui 
prior  est  temj>ore>  potior  est  jure.  Muir  v.  Schenck  &  Rob- 
inson, 3  Hill.  22S. 

This  doctrine  is  fully  sustained  by  the  cases  of  Busli  v. 
Lathrop,  22  N.  Y.  535;  Shaffer  v.  Rdlly,  50  N.  Y.  61; 
Davis  v.  Austin,  1  Ves.  Jr.  Ch.  247. 

Lacey,  P.  J.  Wm.  Hawk  recovered  a  judgment  in  the 
Livingston  County  Circuit  Court  against  the  Wabash,  St. 
Louis  and  Pacific  Railway  Company,  from  which  the  defend- 
ant prosecuted  an  appeal  to  the  Appellate  Court,  where  the 
judgment  was  affirmed.  From  the  Appellate  Court  the  rail- 
road company  prosecuted  its  further  appeal  to  the  Supreme 
Court.  While  the  cause  was  pending  in  the  last  named  court 
and  undetermined,  the  plaintiff,  Hawk,  sold  and  assigned  in 
writing  the  said  judgment  to  James  O'Connor  for  a  considera- 
tion of  $275.  The  date  of  this  assignment  was  May  16, 1887, 
and  the  said  judgment  of  the  Appellate  Court  was- affirmed  by 
the  Supreme  Court  on  the  17th  of  the  following  June.  It 
appears  from  the  record  that  the  appellant,  O'Connor,  had  no 
actual  notice  of  any  interest  of  the  appellee,  Ament,  in  said 
judgment. 


Second  District— May  Term,  1888.       393 


Hawk  v.  Ament. 


The  appellee's  claim  originated  in  the  following  manner: 
The  said  Hawk  had  a  cause  of  action  against  the  said  railroad 
company  for  damages  accruing  for  personal  injuries  he  had 
received  while  acting  as  an  employe  of  the  company,  and 
being  desirous  of  prosecuting  the  case  for  the  recovery  of  his 
damages  he  entered  into  a  contract  with  the  appellee,  Anient, 
who  was  an  attorney  at  law,  to  give  him  one-half  of  whatever 
judgment  might  be  recovered  in  consideration  that  the  latter 
would  prosecute  the  case  to  final  judgment.  The  appellee 
fulfilled  his  part  of  the.  contract  and  recovered  judgment  in  the 
Livingston  County  Circuit  Court  for  the  sum  of  $lv900  and 
costs  of  suit,  at  its  January  term,  1884,  with  the  result  of  the 
different  appeals  and  decisions  as  above  mentioned.  In  addi- 
tion to  this  half  interest  appellee,  after  the  case  was  appealed 
to  the  Supreme  Court,  was  promised  by  Hawk  to  be  reim- 
bursed out  of  the  judgment  for  all  money  appellee  should 
advance  in  said,  court.  About  January,  1888,  the  railroad 
company  paid  the  amount  of  the  judgment  and  interest, 
amounting  to  $2,349.6(5,  to  the  clerk  of  the  Circuit  Court. 

At  the  January  terra.  18S8,  of  the  said  court,  appellant  made 
his  motion  asking  the  court  to  direct  the  payment  of  the 
amount  of  the  said  judgment  now  in  the  hands  of  the  clerk  to 
him  or  his  attorney,  and  the  appellee  made  his  cross-motion 
for  an  order  on  the  clerk  to  pay  over  to  him  the  sum  of 
$1,4-17.25,  as  belonging  to  him.  The  court  sustained  the  cross- 
motion  of  appellee  in  part  and  ordered  the  clerk  to  pay  over 
to  him  the  sum  of  $1^174.83,  or  one-half  of  the  judgment  col- 
lected, and  the  balance  to  the  appellant.  From  this  order  this 
appeal  is  taken  by  James  O'Connor.  The  assignment  to 
O'Conner  was  recorded  in  the  miscellaneous  records  of  the 
circuit  clerk's  office  of  the  county.  There  are  two  questions 
presented  here  for  our  consideration:  1.  Assuming  that  ap- 
pellant was  an  innocent  purchaser  of  the  judgment  without 
notice,  are  his  equities  superior  to  those  of  the  appellee? 
2.  TTnder  the  circumstances  surrounding  the  assignment,  should 
appellant  be  held  to  notice  of  appellee's  claim?  In  the  first 
place  we  think  there  can  be  little  doubt  that  an  attorney 
may,  by  agreement  with  the  client,  acquire,  an  equitable  lien 
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as  against  him  in  the  judgment  recovered,  or  the  snbjcet-mat- 
ter  of  the  litigation  and  proceeds  thereof  for  his  fees  and  dis- 
bursements in  the  case.  This  doctrine  was  fullv  recognized 
in  Smith  v.  Young  et  al.,  62  111.  210.  See  also  Patton  v. 
Wilson,  34  Pa.  St.  299.  And  in  the  latter  case  it  is  expressly 
held  that  the  attorney,  in  respect  to  his  fee  so  contracted,  will 
be  protected  against  au  attaching  creditor  of  the  judgment 
creditor  even  when  attached  without  notice.  The  statute  also 
recognizes  an  attorney's  lien  for  his  fees  in  cases  where  mutual 
judgments  are  attempted  to  be  set  off  on  mutual  executions  in 
the  hands  of  tile  sheriff.  See  Excepticui  5  to  Sees.  58  and  60, 
Chap.  77,  E.  S.  The  agreement  between  appellee  and  Hawk 
that  the  former  should  have  one-half  of  the  judgment  to  be 
recovered  amounted  to  an- equitable  assignment.  Patton  v. 
Wilson,  &upra. 

The  question  now  remains,  is  the  lien  of  appellee  on  the 
judgment  created  by  contract  defeated  by  the  subsequent 
assignment  of  the  judgment  to  appellant  by  Hawk,  without 
notice  to  the  appellant  of  the  lien  of  the  appellee,  if  such  was 
the  case. 

The  question  presented  here  has  never  been  definitely 
settled  by  any  adjudication  in  this  State.  And  we  have  ex- 
amined the  question  with  much  interest  and  care.  It  has  been 
held  by  our  Supreme  Court  that  at  common  law,  "an  attorney 
has  no  lien  upon  a  judgment  for  his  fees  in  the  litigation 
resulting  in  its  recovery."  Nichols  et  al.  v.  Pool  etal.,89  111. 
491;  Forsythe  v.  Beveridge,  52  111.268.  But  in  the  case  under 
consideration  it  will  be  6eeu  the  lien  does  not  arise  as  a  mat- 
ter of  law  out  of  the  mere  fact  of  the  existence  of  the  relation 
of  client  and  attorney  and  the  performance  of  the  legal  serv- 
ices, but  arises  out  of  an  express  contract  and  equitable  assign- 
ment. Nor  is  the  decision  in  the  case  of  Nichols  v.  Pool, 
supra,  in  any  way  at  variance  with  the  doctrine  that  a  lien 
like  this  may  be  created  by  contract,  for  in  that  case  the  case 
was  decided  against  the  lien  claimed  by  the  attorneys  on  the 
ground  of  estoppel  in  pais.  We  think  the  decided  weight  of 
authority  is  in  favor  of  the  doctrine  that  the  assignee  of  a 
chose  in  action  only  takes  the  same  equities  that  the  assignor 


Second  District — May  Term,  1888.        395 

Hawk  v.  Ament. 

had,  and  this  rule  applies  to  third  parties  who  acquire  rights 
to  the  thing  assigned,  before  the  assignment  of  which  the  la6t 
assignee  may  not  have  notice.  For  6ome  of  the  cases  holding 
this  doctrine  we  refer  to  Bush  v.  Lathrop,  22  N.  Y.  535; 
Schaffer  v.  Iiukey,  50  N.  Y.  Ql\  Davis  v.  Austin,  1  Ves.  Jr. 
247;  Carr  v.  Waugh,  28  111.  41S;  Morris  v.  Cheney,  51  111. 
451.  In  the  last  case  here  cited  it  is  intimated,  though  not  a 
part  of  the  decision,  tliat  the  first  assignor  must  give  notice  in 
order  to  protect  his  rights.  This  is  in  the  nature  of  dictum. 
We  can  not  regard  it  as  deciding  the  point  and  overruling  the 
case  of  Carr  v.  Waugh,  supra,  where  it  was  held  in  a  gar- 
nishee proceeding,  a  debt  due  the  garnisheed  party  being 
attached,  that  a  prior  equitable  assignee  of  the  chose  should 
be  protected. 

As  to  the  other  point,  we  are  of  the  opinion  that  the  appel- 
lant ought  to  be  held  to  notice  of  the  appellee's  claim  on  the 
judgment  The  judgment  had  been  upheld  by  the  Circuit 
and  Appellate  Courts,  and  the  presumption  would  be  that  it 
would  also  be  sustained  by  the  Supreme  Court,  yet  the  appel- 
lant purchased  it  for  about  twelve  per  cent,  of  the  amount 
due  on  it.  This  of  itself,  it  would  seem,  ought  to  have  put 
him  on  inquiry;  but  in  addition  it  appears  that  his  suspicions 
were  so  far  aroused  as  to  cause  him  to  exact  an  affidavit  from 
the  judgment  creditor,  that  the  judgment  had  never  been 
assigned,  and  he  also  inquired  of  the  clerk  as  to  whether  any 
assignment  was  of  record.  But  ho  strangely  failed  to  inquire 
of  the  plaintiff's  attorney,  the  person  of  all  others  who  would 
have  been  mostlikely  to  know  all  about  it.  If  he  had  inquired 
of  him  he  would  have  been  informed  at  once  of  his  rights  in 
the  matter. 

Having  been  once  put  on  inquiry,  the  appellant  should  have 
pursued  it  till  he  had  made  all  reasonable  effort  to  ascertain 
if  any  one  had  any  claim  on  the  judgment,  and  such  inquiries 
could  not  reasonably  stop  short  of  making  inquiry  of  the 
attorney  of  Hawk,  the  appellee.  Perceiving  no  error  in  the 
record,  the  judgment  is  affirmed. 

Judgment  ajji?*med. 


396  Appellate  Courts  of  Illinois, 

Vol.  28.  J  Allison  v.  Perry. 


John  Allison 

v. 

J.  N.  Perry  et  al. 

Partnership  to  Deal  in  Coal  Lands — Dissolution — Bill  for  Accounting 
— Statute  of  Frauds — Evidence. 

1.  Upon  a  bill  filed  by  a  partner  against  his  co-partners  for  an  account- 
ing and  for  other  relief,  it  is  held:  That  the  contention  of  the  complainant 
that  the  defendants  bad  agreed  that  certain  lands  controlled  by  him  should 
be  taken  in  as  part  of  the  assets  of  the  firm  which  was  formed  for  the  pur- 
pose of  dealing  in  coal  lands,  is  unsupported  by  the  evidence. 

2.  A  parol  contract  of  partnership  to  deal  in  lands,  is  not  within  the 
statute  of  frauds. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Ogle  County;  the  Hon. 
William  Brown,  Judge,  presiding. 

On  February  26,  1885,  John  Allison  filed  in  the  Circuit 
Court  of  Ogle  County  his  bill  of  complaint  against  I.  N.  Perry 
and  M.  D.  Hathaway,  setting  forth,  amongst  other  things,  in 
substance,  the  purchase  of  what  was  known  as  the  O.  J.  Booth 
lands,  in  partnership  between  said  John  Allison,  I.  N.  Perry 
and  M.  D.  Hathaway,  in  equal  one-third  shares;  and  also 
charging  that  said  Perry  then  promised  to  take  into  the  part- 
nership what  were  then  known  as  the  Royal  lands,  at  $55  per 
acre,  or  as  much  thereof  as  said  Allison  might  be  able  to  per- 
fect title  to,  which,  the  bill  says,  was  estimated  at  somewhat 
over  one  hundred  acres;  charging,  also,  the  making  and  renew- 
ing to  Perry  and  Hathaway  of  his  notes  for  a  portion  of  his 
share  of  the  purchase  price  of  the  Booth  lands;  that  he,  Alli- 
son, had  taken  title  to  the  Royal  lands  in  the  name  of  his  son, 
W.  S.  Allison;  and  that  since  February  28,  1883,  he  has  been 
ready,  willing  and  able  to  convey  said  Royal  lands,  and  that 
Perry  and  Hathaway  refuse  to  accept  the  same. 
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The  bill  prays  an  accounting  between  the  parties;  that  Perry 
and  Hathaway  pay  to  him  what  may  be  found  due.  him  from 
them,  or  either  of  them;  and  that  said  notes  be  canceled  and 
given  up,  and  for  general  relief. 

April  22,  1885,  Perry  and  Hathaway  filed  their  answer  to 
said  bill,  admitting  and  averring  the  partnership  in  the  pur- 
chase of  the  O.  J.  Booth  land;  and  also  averring  the  purchase 
for  the  partnership  of  about  three  and  one-half  acres  of  land 
known  as  the  Waters  land;  but  denying  that  defendants  ever, 
at  any  time,  promised  or  agreed  to  purchase  or  take  into  the 
partnership  the  Royal  lands,  so  called,  or  any  part  of  the  same; 
and  also  stating  and  charging  the  partnership  dealings  between 
the  parties,  and  averring  the  making  of  his  notes  by  said  John 
Allison  for  his  one- third  of  the  first  and  second  payments  on 
the  Booth  contract,  and  the  making  of  new  notes  for  the  prin- 
cipal and  interest  of  the  notes  so  made  upon  said  payments, 
on  or  about  January  8  or  9, 1883;  one  of  said  notes  for  $5,000, 
at  six  months,  dated  January  8,  1883,  with  interest  at  eeven 
per  cent,  the  other  for  $301.31,  at  one  day.  dated  January  9, 
18S3,  with  interest  at  seven  per  cent,  and  the  non-payment 
thereof. 

April  22,  1885,  at  the  time  of  filing  their  answer,  said  Perry 
and  Hathaway  filed  in  said  cause  their  cross-bill  against  said 
John  Allison,  therein  charging  the  general  dealings  of  the 
partnership  and  the  property  and  assets  by  it  owned,  and 
praying  for  a  full  accounting  of  all  partnership  advances, 
receipts  and  expenses,  and  that  the  partnership  might  be  dis- 
solved, its  property  and  assets  sold,  and  the  proceeds  applied 
to  the  payment  of  liabilities  and  adjustment  of  accounts  be- 
tween the  copartners. 

On  May  7,  1885,  John  Allison  filed  his  answer  to  the  cross- 
bill, denying  that  any  such  agreement  was  made  on  or  about 
February  14,  1882,  as  set  up  in  the  cross-bill,  and  denying  that 
any  copartnership  was  made  except  as  stated  and  set  forth  in 
his  original  bill,  and  denying  that  the  Booth  contract  was 
assigned  to,  and  deed  of  the  land  therein  described  taken  in 
the  name  of,  I.  N.  Perry  at  his  request;  and  admitting  that 
said  notes  were  unpaid,  for  the  reason  alleged  in  his  original 
bill. 
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Pursuant  to  notice,  on  August  7,  1886,  John  Allison  filed 
an  amendment  to  his  answer  to  the  cross-bill,  claiming  the 
benefit  and  protection  of  the  statute  of  frauds  and  perjuries 
against  claims  set  up  in  the  cross-bill. 

On  December  9,  188 5,  Perry  and  Hathaway  amended  their 
answer  to  the  original  bill,  claiming  the  benefit  and  protection 
of  the  statute  of  frauds  and  perjuries  against  the  claim  or 
alleged  agreement  of  the  copartnership  to  take  any  other 
lands  than  the  O.  J.  Booth  and  Waters  lands. 

Replications  were  filed  to  the  respective  answers,  and  the 
cause,  -  by  agreement  of  parties,  referred  to  the  master  in 
chancery  of  6aid  Ogle  county,  requiring  him  to  take  proofs 
and  state  an  account  between  the  parties. 

A  very  large  mass  of  testimony  was  submitted  to  the 
master,  and  on  January  11,  1887,  he  made  and  filed  in  said 
court  his  report,  finding  that  the  partnership  only  embraced 
the  O.  J.  Booth  and  Waters  lands,  and  stating  an  account 
between  the  parties  up  to  December  6,  1886. 

Exceptions  to  the  master's  report  were  filed  before  him  by 
the  complainant  and  by  the  respective  defendants,  which  were 
overruled  by  the  master  and  the  exceptions  renewed  before 
the  court. 

Upon  the  hearing  before  the  court  the  exceptions  of  the 
respective  parties  were  overruled,  and  the  master's  report  as 
made,  conlirmed,  and  the  decree  appealed  from,  entered. 

Messrs.  S.  C.  Stough  atid  J.  C.  Seyster,  for  appellant. 

Messrs.  William  Latiirop  and  M.  D.  Hathaway,  for  ap- 
pellees. , 

Lacey,  P.  J.  The  main,  and  perhaps  the  only  question  in  this 
case  as  raised  by  the  pleadings  or  controverted  by  the  partiesi 
is  whether,  at  the  formation  of  the  partnership,  the  so-called 
Royal  lands  of  Mr.  Allison,  or  any  part  thereof,  were  to  be 
taken  in  as  a  part  of  the  assets  of  the  firm,  or  whether  any 
valid  agreement  was  made  to  take  them  in  or  to  form  a  part- 
nership without  taking  them  in.     The  evidence  taken  before 
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the  master  and  preserved  in  the  record  is  quite  voluminous 
and  much  of  it  irrelevant,  and  we  have  examined  it  with  the 
care  which  the  importance  of  the  case  deserves,  and  have 
arrived  at  the  conclusion  that  the  appellant  has  failed  to  make 
out  his  claim.  We  shall  not  take  the  trouble  to  go  over  the 
evidence  in  detail,  as  it  would  consume  much  time  and  is 
unnecessary.  The  agreement  which  appellant  Allison  claims, 
by  which  his  Royal  lands  of  one  hundred  acres  were  to  be  taken 
into  the  firm  at  fifty-five  dollars  per  acre,  was  entered  into  and 
consummated  about  February  14,  18S2,  and  was  negotiated 
between  him  and  appellee  Perry,  the  latter,  as  appellant  claims, 
acting  in  behalf  of  Ilathaway  and  himself. 

We  think,  aside  from  the  other  evidence  in  the  case,  that 
appellant's  own  letters  negative  any  such  understanding  as  is 
claimed  by  him  to  take  into  the  partnership  the  Royal  lands. 

In  his  first  letter  addressed  to  appellee  Perry,  dated  Gardner, 
January  9,  1883,  nearly  one  year  after  the  formation  of  the 
partnership,  in  which  letter  was  inclosed  his  renewal  notes  for 
his  interest  in  the  firm,  he  says:  "I  hope  you  and  Mr.  Hath- 
a\tay  will  take  in  onr  Royal  land,  and  if  you  will  it  will  help 
me  out,  and  I  am  sure  it  is  as  good  coal  land  as  any  of  it,  and, 
as  well  as  some  small  pieces  of  the  Royal  lands,  is  surrounded 
by  the  Booth  land,  and  is  clear  enough  and  will  not  lessen  the 
value  of  the  Booth  land;  then  if  you  could  fix  it  so  I  could 
only  own  one-fourth  or  one-sixth,  1  could  get  along  with  it. 
Please  consider  this." 

Then  again,  May  30,  1SS3,  in  another  letter  directed  to  ap- 
pellees, he  says:  "Gents:  I  wish  you  would  do  one  of  two 
things  for  me — either  take  my  Royal  lands  or  let  me  ont  as  a 
partner  with  yon  on  the  Booth  land.  I  am  not  in  shape  to 
pay  any  part  unless  you  take  in  my  land,  and  to  pay  interest 
will  only  make  it  worse  for  me;  if  there  was  no  coal  there  I 
should  not  have  asked  you  men  to  do  either;  think  of  this  and 
let  me  know." 

This  is  not  the  language  of  a  man  who  already  had  an  exist- 
ing contract  with  appellees  to  take  in  this  land,  made  a  year 
before.  If  such  a  contract  existed  he  would  have  demanded 
its  fulfillment  instead  of  asking  that  the  land  be  taken  in  as  a 
matter  of  favor.     The  disclosure  made  by  these  letters  entirely 
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harmonizes  with  the  evidence  of  appellees  and  contradicts 
his  own  testimony.  The  explanation  given  by  Allison  of  the 
writing  of  the  letters,  that  he  did  it  at  the  instance  of  Perry  to 
induce  Hathaway  to  take  in  the  lands,  is  not  satisfactory. 

The  fact  that  the  title  of  the  lands  of  the  firm  were  held 
by  appellant  in  his  own  name,  does  not  render  the  partnership 
agreement,  which  was  in  parol,  obnoxious  to  the  statute  of 
frauds.  Wallace  v.  Carpenter,  85  111.  590;  Chester  et  al.  v. 
Dickinson,  54  N.  T.  1;  Toak  v.  Clemens,  41  la.  05.  Although 
an  optional  contract  for  the  purchase  of  the  partnership  lands 
was  made  prior  to  the  formation  of  the  partnership,  yet  the 
title  was  acquired  after  such  formation  and  for  the  benefit  of 
the  firm.     The  land  was  paid  for  on  account  of  the  firm. 

f 

The  objection  to  the  improper  introduction  of  evidence  on 
part  of  appellees  is  not  of  any  force.  It  matters  not  what  illegal 
evidence  is  introduced  on  a  trial  in  equity.  The  court  will 
consider  only  such  as  is  competent,  and  we  find  abundance  of  evi- 
dence aside  from  the  portion  objected  to,  to  support  the  decree. 

The  master,  in  allowing  Allison  seven  per  cent,  interest  on 
the  sums  paid  out  by  him,  did  not  err.  This  was  correctly 
found  from  the  bill  and  answer.  The  allowance  to  Hathaway 
of  $81.38  and  to  Perry  §96.75  for  personal  expenses  for 
attention  to  business  of  the  firm  is  not  erroneous.  The  allow- 
ance is  justified  by  the  evidence. 

The  claim  is  set  up  in  appellant's  reply  brief  that  there  was 
no  partnership  by  the  pleadings  and  evidence.  We  are  satis- 
fied that  the  partnership  embraced  the  Booth  and  Waters 
lands  alone. 

The  point  made  by  appellant,  that  the  decree  does  not  pro- 
vide for  the  collection  of  the  notes  for  rent,  one  note  for  §500 
due  October  1,  1885,  and  one  for  $500  January  1, 1886,  as  firm 
assets,  is  not  well  taken.  It  does  so  provide..  Rent  was  only 
t eportod  by  the  master  as  collected  to  December  1, 1886.  The 
above  notes  were  not  then  collected.  The  decree  plainly,  in 
its  findings  and  directions,  mentions  and  provides  for  such  col- 
lection for  the  benefit  of  the  firm.  It  was  not  error  to  exclude 
the  personal  account  of  Perry  and  appellant  for  the  account- 
ing.    The  decree  is  therefore  afiirmed. 

Decree  affirmed. 
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National  Bank  of  Pontiac 

v. 
James  Langan. 

Bailments — Public  Warehousemen — Deposit  of  Corn — Levy — Trover. 

1.  Upon  a  deposit  of  grain  in  a  public  warehouse  in  this  State,  to  be 
mixed  with  the  grain  of  other  persons,  the  depositor  becomes  owner  of  an  I 
equal  quantity  of  grain  of  the  same  kind  and  quality  as  that  deposited,  the 
transaction  being  a  bailment  and  not  a  sale. 

2.  Grain  so  deposited  is  not  subject  to  levy  under  execution  against  the 
warehouseman,  and  the  owner  may  maintain  an  action  for  the  conversion 
thereof  when  it  has  been  Rold  under  such  execution. 

3.  One  who  is  engaged  in  storing  grain  for  a  compensation  in  an  ele- 
vator and  its  appurtenances,  is  a  public  warehouseman  under  the  laws  of 
this  State. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circnit  Court  of  Livingston  County;  the 
Hon.  if.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Strawn  &  Patton,  for  appellant. 

It  is  a  general  rule  that  where  it  is  understood  between  the 
contracting  parties  that  the  goods  delivered  are  to  be  mixed 
with  like  goods  of  the  party  receiving  the  goods,  the  transac- 
tion is  held  to  be  a  6ale  and  not  a  bailment  Carlisle  v.  Wal- 
lace, 12  Ind.  252;  Smith  v.  Clark,  21  Wend.  S3. 

And  the  same  is  held  of  a  deposit  of  grain  with  a  ware- 
houseman, with  the  understanding  that,  wThen  the  depositor 
desires  to  sell,  the  warehouseman  is  to  pay  him  the  highest 
price,  or  return  a  like  quantity  and  quality.  Johnson  v. 
Browne,  37  Iowa,  200;  Eahilly  v.  Wilson,  3  Dill.  (C.  C.)  420; 
Chase  v.  Washburne,  1  Ohio  St.  244;  Butterfield  v.  Lathrop, 
21  Pa.  St.  225. 

See  also  to  the  same  effect  the  following  cases:  Reed  v. 
Abbey,  2  N.  Y.  Sup.  Ct.  3S0 ;  Bates  v.  Coster,  3  N.  Y.  Sup. 
Ct.  580;  S.  C,  1  Hun,  400 ;  Jenkins  v.  Eichelberge.r,  4  Watts, 
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121;  Pritchett  v.  Cook,  62  Pa.  St.  193;  Herrick  v.  Carter,  56 
Barb.  41. 

Where  the  identical  thing  delivered  is  to  be  restored,  al- 
though in  altered  form,  the  contract  is  one  of  bailment  and 
the  title  to  the  property  is  not  changed ;  but  where  there  is 
no  obligation  to  restore  the  specific  article,  and  the  receiver  is 
at  liberty  to  return  another  thing  of  equal  value,  he  be- 
comes a  debtor  to  make  the  return  and  the  title  of  the  prop- 
erty is  changed;  it  is  a  sale.  Mallory  v.  Willis,  4  N.  Y.  76; 
Moore  v.  Holland,  39  Me.  307. 

It  is  held  that  trover  does  not  lie  for  property  the  plaintiff 
has  purposely  so  intermingled  with  other  similar  property  of 
the  defendant  that  it  can  not  be  distinguished  or  separated  from 
the  common  mass;  but  in  such  cases  the  whole  mass  becomes 
the  property  of  the  person  with  whose  goods  it  was  so  inter- 
mingled. 

In  several  cases  in  Illinois  the  foregoing  doctrines  are  applied 
to  cases  of  grain  delivered  in  warehouses  under  contracts  and 
circumstances  similar  to  the  case  at  bar.  Lonergan  v.  Stewart, 
55  111.  44;  Richardson  v.  Olmstead,  74  111.  213;  Bailey  v. 
Bensley,  87  111.  556. 

As  to  the  common  law  rule  in  grain  transactions  involving 
the  facts  and  circumstances  of  the  case  at  bar,  in  the  country 
at  large,  there  are  two  currents  of  authority. 

Where  the  grain  is  stored  in  an  elevator  with  the  under- 
standing between  the  parties  that  it  is  to  be  mingled  with  other 
grain,  and  it  i6  not  contemplated  that  the  keeper  of  the 
elevator  shall  return  the  identical  grain  stored,  but  only  that 
he  shall  return  an  equal  amount  of  grain  of  the  same  kind 
and  grade,  substantially  as  in  the  case  at  bar,  the  following 
cases  hold  that  the  transaction  is  a  6alc:  South  Australian  Ins. 
Co.  v.  Randall,  L.  R.  3  C.  C.  101;  Chase  v.  Washbnrne,  1 
Ohio  St.  244 ;  Lonergan  v.  Stewart,  55  111.  44 ;  Richardson 
et  al.  v.  Olmstead,  74  111.  213;  Bailey  v.  Bensley,  87  111.  556; 
Johnson  v.  Beaver,  37  Iowa,  200;  Nelson  v.  Brown,  44  Iowa, 
445;  Carlisle  v.  Wallace,  12  Ind.  252;  Rahilly  v.  Wilson,  3 
Dill.  (W.  S.  C.  C.)  420. 

The  following  cases,  on  the  contrary,  held  the  transaction  to 
amount  to  a  bailment:     Sexton  v.  Graham,  53  Iowa,  181;  Ne!* 
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son  v.  Brown,  53  Iowas  555;  Ledyard  v.  Ilibbard,  48  Mich. 
421;  Andrews  v.  Richmond,  34  Ilun,  20;  6  Am.  Law  Rev. 
450. 

Kent  conducted  his  warehouse  precisely  as  did  Stewart  and 
Richardson  &  Co.,  prior  to  the  statute,  and  precisely  as  have 
all  country  warehouses  or  elevators  been  conducted  both  before 
and  since  the  statute,  and  there  is  no  reason  why  a  rule  which 
is  purely  statutory  in  Illinois  should  be  forced  upon  these 
parties  who  did  not  deal  under  the  statute  or  in  contemplation 
of  it. 

Messrs.  McTlduff  &  Torrance,  for  appellee. 


Upton,  J.  Lester  E.  Kent,  in  the  fall  and  winter  of  1882 
and  the  spring  following,  was  engaged  in  business  as  a  grain 
dealer  and  warehouseman,  and  as  such  bought,  stored  and 
shipped  grain,  among  other  places,  at  Nevada,  in  Livingston 
County,  where  he  had  a  grain  elevator,  warehouse  and  two, 
corn  cribs. 

His  principal  business  was  the  purchase  and  sale  of  grain  on 
his  own  account,  but  when  offered  at  his  elevator  or  storehouse 
he  received  grain,  including  corn  in  the  ear,  in  store  for  a 
compensation. 

Attached  to  or  near  said  grain  elevator  and  warehouse  were 
the  two  cribs,  at  and  in  which  was  received  and  stored  for 
compensation,  corn  in  the  ear.  The  grain  in  the  elevator  or 
warehouse  and  the  corn  in  these  cribs  purchased  by  Kent,  and 
that  which  was  received  by  him  in  store  for  a  compensation, 
werd  not  kept  separate,  but  were  put  as  unloaded  into  common 
bins  or  cribs,  from  which  he  would  shell  and  ship  to  market 
as  he  might  desire,  supplying  the  amount  of  stored  grain 
shipped,  by  receipts  purchased  on  in  store  from  other  parties. 

At  various  times  during  the  winter  of  1882,  and  the  spring 
of  1883,  there  was  delivered  at  such  elevator  and  warehouse 
belonging  to  appellee  eleven  hundred  and  forty-two  bushels 
and  twenty-five  pounds  of  corn  in  the  ear,  after  the  delivery 
of  which,  Kent,  by  his  agent,  gave  to  appellee  a  receipt,  of 
which  the  following  is  a  copy: 
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u  Nevada,  111.,  Feb.  8,  1883. 
"Received  of  James  Langan,  eleven  hundred  and  forty -two 
bushels  and  twenty-five  potinds  of  ear  corn  in  my  elevator. 
Rec.  it  as  rejected,  and  I  agree  to  pay  him  any  time  for  any 
portion  said  Langan  wishes  to  sell  of  it,  highest  price  I  am  pay- 
ing for  such  grade,  and  I  aUo  agree  to  keep  it  in  my  elevator 
for  him  ninety  days  free  of  storage;  after  that  I  will  charge 
half  a  cent  per  bushel  per  month  for  storage. 

"  L.  K  Kent, 
"Per  Riley." 

The  corn  mentioned  in  this  receipt  had,  before  the  execu- 
tion and  delivery  thereof,  in  fact  been  shelled,  shipped  and 
sold  by  Kent,  and  other  corn  purchased  and  put  in  place 
thereof. 

On  the  12th  day  of  May,  1883,  the  National  Bank  of  Pon- 
tiac caused  an  execution  to  be  issued  upon  a  judgment  rendered 
in  the  Circuit  Court  of  Livingston  county,  in  its  favor,  against 
Kent,  for  about  the  sum  of  $4,785,  and  placed  the  same  in  the 
sheriff's  hands  the  same  day  to  execute. 

On  the  14th  day  of  May,  Langan,  hearing  that  Kent  had  failed 
to  put  a  notice  in  writing  on  s:iid  corn  crib  (then  containing  500 
or  600  bushels  of  corn  in  the  ear),  posted  a  notice  that  he  claimed 
the  corn  therein,  and  on  the  same  day,  Morrow,  the  president 
of  the  bank,  and  acting  for  it,  also  posted  a  notice  on  said  crib 
that  the  bank  claimed  the  corn,  and  he  at  the  same  time  placed 
one  Riley  in  charge  thereof,  as  custodian  for  the  bank. 

We  think  Langan  posted  his  notice  first  in  point  of  time, 
although  the  evidence  upon  that  point  is  not  so  full  as  might 
be  desired,  but  we  do  not  consider  this  material  in  the  view 
we  take  of  the  case. 

On  the  lfith  of  May  the  sheriff,  by  virtue  of  that  execu- 
tion, actually  levied  on  the  corn  in  the  crib,  and  in  due  course 
sold  it  at  sheriff's  sale.  The  bank  purchased  it,  and  applied 
the  proceeds  in  part  satisfaction  of  its  judgment  against 
Kent,  claiming  the  corn  as  belonging  to  Kent 

Appellee  made  demand  of  Kent,  Morrow  and  the  bank  for 
the  corn,  while  in  possession  of  the  sheriff  under  the  execu- 
tion and  levy  thereon. 
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Upon  being  refused  tTie  property  he  brought  suit  in  trover 
in  the  Circuit  Court  of  Livingston  county,  against  Kent  and 
Morrow  and  the  bank  jointly,  for  its  conversion,  and  upon 
hearing  in  the  Circuit  Court  obtained  a  judgment  against  all 
said  parties  defendant,  which  upon  appeal  to  this  court  was 
reversed  and  remanded  to  the  Circuit  Court  for  want  of 
evidence  of  a  joint  conversion  by  all  the  defendants.  Na- 
tional Bank  of  Pontiac  v.  Langan,  16  111.  App.  505. 

Upon  which  remand  appellee,  in  the  court  below,  dismissed 
the  suit  as  to  Morrow  and  Kent,  and  upon  leave  of  court  the 
pleadings  were  amended  to  conform  to  such  change  of  par- 
ties, issues  were  joined,  jury  waived  and  cause  submitted  to 
the  court  for  trial,  which,  after  hearing  the  evidence,  gave 
judgment  against  the  appellant  in  the  6um  of  $215  and  costs, 
to  reverse  which  the  cause  is  again  before  this  court  on  appeal 
and  errors  are  assigned  upon  the  record. 

In  the  exhaustive  argument  of  the  learned  counsel  for 
appellant  our  attention  is  called,  first,  to  what  is  termed  an 
assumption  of  the  court  below,  "that  Kent  was  in  the  busi- 
ness of  receiving  grain  under  the  warehouse  law,"  and  it 
becomes  important  to  determine  under  the  evidence  in  the 
case  whether  Kent  was  or  was  not  in  law  or  fact,  in  the 
receipt  of  the  corn  in  question,  engaged  in  business  under  the 
warehouse  act 

Article  XIII,  title,  "  Warehouses,"  of  the  Constitution  of 
1871,  Sec.  1,  declares  that,  "  All  elevators  or  storehouses 
where  grain  or  other  property  ier  stored  for  a  compensation, 
whether  the  property  stored  be  kept  separate  or  not,  are 
declared  to  be  public  warehouses." 

This  record  discloses  the  fact,  uncontradicted  and  undis- 
puted, that  Kent  controlled,  managed  and  occupied  this  eleva- 
tor or  storehouse,  with  corn  cribs  attached  and  adjacent  thereto, 
at  the  place  and  time  in  question,  and  stored  therein,  for  a 
com|>ensation  charged  for  such  storage,  corn  on  the  cob  belong- 
ing to  the  appellee.  The  receipt  offered  and  in  evidence 
shows  that  fact.  Kent  swears  to  it  positively,  and  no  word  or 
circumstance  in  evidence  in  the  case,  as  shown  by  the  record, 
contradicts  it 
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We  arc  not  aware  whether  the  receipt  in  question  is  in  the 
form  adopted  and  put  out  by  those  acting  and  conducting  their 
business  under  the  warehouse  law,  nor  do  we  deem  that  mate- 
rial to  tliis  inquiry;  but  the  substance  of  the  transaction  ren- 
dered by  the  receipt  is,  to  our  minds,  that  Kent  was  at  that 
time  doing  business  in  an  elevator  and  its  appurtenances  where 
grain  or  other  property  was  stored  for  a  compensation,  and,  as 
such,  was  under  the  organic  law  of  the  State  a  public  ware- 
houseman, as  to  the  corn  in  question  in  this  suit,  and  doing 
business  as  such. 

The  question  now  presented  is,  to  whom  did  the  corn  in 
question,  so  stored  in  such  public  warehouse,  belong?  In 
other  words,  who  was  the  owner  thereof  at  the  time  of  such 
levy  of  appellant's  execution  thereon? 

We  answer,  witli  this  record  before  us,  that  it  was  either 
the  property  of  the  appellee,  Langan,  or  that  of  Lester  E. 
Kent.  If  the  latter,  it  was  liable  to  appellant's  execution  and 
the  judgment  below  should  be  reversed.  If  to  the  former, 
that  judgment  should  and  must  be  affirmed. 

It  is  contended  on  the  part  of  appellant,  that,  where  grain 
is  stored  in  -an  elevator  or  warehouse  with  the  understanding, 
knowledge  or  consent  between  the  parties  concerned  there- 
with that  it  is  to  be  commingled  with  other  grain  of  like  kind 
and  quality,  and  it  is  not  contemplated  that  the  keeper  of  the 
elevator,  or  warehouseman,  6hall  return  the  identical  grain 
stored,  but  that  he  shall  only  return  an  equal  amount  of  grain 
of  the  6ame  kind  and.  grade  substantially,  as  in  the  case  at 
bar,  such  transaction  constitutes  a  sale  of  the  grain  so  stored 
to  such  warehouseman.  To  sustain  that  view  we  are  cited  to 
the  following  cases  in  this  State :  Lonergan  v.  Stewart,  55 
111.  44;  Richardson  v.  Olmstead,  74  111.  213;  Bailey  v.  Bens- 
lev,  87  111.  550. 

It  will  be  noticed  that  the  first  two  cases  cited  above,  viz., 
the  55th  and  74th  111.,  were  determined  without  reference  to 
the  organic  act  above  referred  to,  and  the  legislative  enact- 
ment of  1871  entitled  "  Warehouses/'  and  the  subject-matter 
in  controversy  in  those  cases  arose  and  was  decided  before  the 
adoption  of  the  Constitution  of  1870,  or  the  enactment  of 
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the  General  Assembly  in  furtherance  thereof,  and  as  a  conse- 
quence could  not  be  regarded  as  authority,  in  view  of  such 
provisions  or  enactments  or  in  contradiction  thereof. 

The  case  of  Bailey  v.  Bensley,  supra,  was  determined,  and 
the  subject-matter  thereof  arose  or  accrued,  in  1873,  but,  in 
our  judgment,  is  not  in  point  for  the  appellant. 

In  the  subsequent-  case  of  German  National  Bank  v.  Mead- 
owcraft,  95  111.  130,  the  Supreme  Court  say  :  "  In  that  case 
(Bailey  v.  Bensley)  the  questions  involved  were  between  the 
commission  merchauts  and  their  consignor.  He  had  shipped 
grain  to  them  to  be  sold  when  he  should  so  order.  When 
they  sued  him  for  a  balance  for  advances,  commissions  and 
charges  paid  for  storage,  one  of  the  objections  raised  by*  him 
was  that,  on  receiving  receipts  for  grain  he  had  consigned  to 
them  with  directions  to  hold  it,  they  had  sold  and  transferred 
the  warehouse  receipts  given  when  his  grain  went  into  6tore, 
aud  that  when  he  ordered  them  to  make  6ales  they  furnished 
and  sold  other  receipts  representing  the  same  quantit}'  and 
grade  of  grain  as  he  had  stored,  and  for  which  the  receipts 
had  been  given.  But  it  was  held  that  this,  being  according  to 
usage  on  the  Board  of  Trade,  was  unobjectionable." 

"Here,  the  court  was  not  discussing  what  legal  right  the 
holder  of  the  receipt  for  the  grain  has,  but  what  claim  the 
consignor  has  on  his  consignee,  to  whom  the  receipt  was 
given,  and  which  had  never  been  delivered  to  the  consignor, 
so  as  to  vest  title  in  him  of  any  specific  property  or  any  num- 
ber of  bushels  of  the  entire  mass  with  which  it  was  mingled. 
Had  the  consignee  returned  the  receipt  to  the  warehouseman 
and  demanded  a  delivery  of  the  grain,  the  latter  could  not 
have  been  heard  to  say  the  consignee  was  not  the  owner  of 
that  number  of  bushels  of  grain  to  be  taken  and  separated 
from  the  great  bulk  of  grain  of  the  same  grade.  He  would 
not  have  been  entitled  to  the  very  same  grain  lie  stored  or 
placed  in  the  warehouse,  but  to  other  similar  grain.  So  it 
would  have  been  had  the  consignee  given  the  receipt  to  the 
consignor,  and  he  had  made  the  tender  and  demanded  the 
grain  for  which  the  receipts  called."  This  case  does  not  im- 
pinge the  rule  that,  when   the  owner  of  grain  consents  that 
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his  6ha)l  be  commingled  with  that  of  another,  he  can  not 
recover  for  its  conversion. 

By  judicial  determination,  therefore,  the  case  of  Bailey  v. 
Bensley  can  have  no  application  in  appellant's  favor  in  the 
case  at  bar,  nor  in  support  of  his  theory.  On  the  other  hand, 
as  subsequently  construed,  as  we  have  shown,  it  is  an  author- 
ity that  when  grain  was  commingled,  as  in  the  case  at  bar,  as 
between  the  warehouseman  and  the  owner  of  the  grain  60 
stored,  it  was  but  a  bailment  and  not  a  sale. 

It  is  evident  that  in  the  cases  cited  by  appellant  as  sustain- 
ing his  theory  of  a  bailment  the  test  was  solely  one  of  identity 
under  the  common  law  rule,  which  was,  that  when  the  owner 
parts  with  the  means  of  identifying  his  property  or  controll- 
ing it,  the  person  to  whom  it  is  delivered  instead  of  being  a 
bailee,  becomes  a  debtor.  It  was  upon  that  principle  and  in 
consonance  with  that  rule  that  the  cases  cited  by  appellant 
were  determined.  In  the  case  at  bar,  the  organic  law  and  the 
statute  in  furtherance  of  its  provisions  have  removed  that  test 
and  declared,  in  effect,  that  such  a  mixture  by  consent  in  a 
public  warehouse  in  this  State  shall  not  deprive  the  owner  of 
the  grain  of  his  legal  title  thereto,  or  what  is  the  same  thing 
to  a  like  quantity  of  the  same  in  kind  and  quality  6tored. 

But  the  precise  question  we  regard  as  settled  in  this  State 
in  the  cases  of  Meadowcraft  v.  German  National  Bank,  95 
111.  124,  and  Canadian  Bank  v.  McCrea,  106  111.  281.  It  is 
admitted  by  appellant  to  have  been  expressly  determined 
under  the  act  of  1871,  passed  to  give  effect  to  article  13  of 
the  Constitution,  supra,  that,  in  a  deposit  of  grain  in  a  public 
warehouse  in  this  State  to  be  mixed  with  the  grain  of  other 
persons  under  the  warehouse  act,  6uch  depositor  becomes  the 
owner  of  an  equal  quantity  of  grain  of  the  same  kind  and 
quality  as  that  deposited,  and  that  the  title  to  such  deposited 
grain  does  not  pass  to  the  warehouseman ;  that,  in  short,  it  is 
a  bailment  only  and  not  a  sale. 

Those  cases  are  the  latest  "adjudication  of  the  court  of  last 
resort  in  this  State  upon  that  subject,  and  we  are  not  at  liberty 
to  disregard  them.  They  further  hold  that,  after  demand 
made  and  on  refusal  to  surrender  the  same,  and  the  payment 
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or  offer  to  pay  charges  for  storage  thereof,  an  action  may  be 
maintained  for  the  conversion  thereof,  by  such  consignee,  as 
the  owner. 

This  settles  the  question  of  the  ownership  of  the  corn  in 
controversy,  as  between  the  warehouseman,  Kent,  and  the 
appellee,  Langan,  in  favor  of* appellee.  As  between  them  it 
was  Langan's  corn,  and  as  such  the  appellant  had  no  authority 
to  levy  upon  or  sell  the  same,  and  must,  having  done  "so, 
respond  in  damages  for  the  value  of  the  corn.  Schlinder  et 
al.  v.  Westown  et  al.,  9  Ind.  395;  Sexton  v.  Graham,  53  Iowa, 
181;  Rice  v.  JJixon,  97  lnd.  97;  Rotherburg  v.  Dixon,  97  Ind. 
106;  Young  v.  Miles,  23  Wis.  643;  Cushing  v.  Breed,  14  Allen, 
376;  Broad  well  v.  Howard,  77  III.  305. 

In  the  case  last  cited  the  court  says:  "  The  fact  that  he  keeps 
a  public  warehouse  is  of  itself  notice  to  the  world  that  the 
property  there  stored  is  held  for  others;  at  least,  sufficient  to 
put  parties  interested  on  inquiry  as  to  such  right."  We  have 
carefully  examined  the  record  in  this  case  and  the  errors 
assigned  thereon,  and  are  of  the  opinion  that  in  rendering 
judgment  for  appellee  in  the  court  below  no  error  was  com- 
mitted, and  that  judgment  is  affirmed. 

Judgment  affirmed. 


Mary  Hopkinson 

v. 

J.  Blackburn  Jones. 


Attorney  and  Client — Fees — Account  Stated — Continuance — Evidence — 
Instructions. 

1.  The  admission  by  a  party  against  whom  an  affidavit  for  a  continuance 
is  made,  that  the  absent  witness  will  swear  to'  the  material  facts  therein 
sta'ed.  will  not.  warrant  the  court  in  overruling  the  motion  for  a  continu- 
ance, when  it  appears  that  the  presence  of  the  witness  is  necessary  to  a  fair 
trial. 

2.  Where  an  answer  of  a  witness  is  but  a  mere  conclusion  and  is  not 
responsive  to  the  question,  it  should  be  stricken  out. 
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3.  Business  transactions  between  an  attorney  and  client  may  be  investi- 
gated in  a  controversy  between  thein,  and  the  burden  of  proof  is  upon  the 
former  to  show  the  justice  of  his  demands. 

4.  A  statement  of  account  between  attorney  and  client  is  not  conclusive 
'upon  the  client.* 

5.  Upon  a  suit  brought  by  an  attorney  for  the  recovery  of  fees,  instruc- 
tions which,  ignoring  the  relation  of  attorney  and  client,  inform  the  jury 
that  an  account  stated  is  final,  are  erroneous. 

[Opinion  filed  December  S,  1888.] 

Appeal  from  the  Circuit  Court  of  Kane  Count}';  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  Botsford  &  Wayne,  for  appellant 

Messrs.  D.  B.  Sherwood  and  Oscar  Jones,  for  appellee. 

C.  B.  Smith,  J.  This  was  an  action  in  assumpsit  brought  by 
J.  Blackburn  Jones,  appellee,  against  Mary  Hopkinson,  appel- 
lant, in  the  Kane  county  Circuit  Court,  to  the  October  term, 
1886,  and  was  tried  at  the  October  term,  1887. 

The  declaration  contains  three  counts.  The  first  one  declares 
for  services  rendered  as  an  attorney;  the  second  on  an  ac- 
count stated  between  the  parties  for  % 3,038.59,  and  alleges 
further  that,  in  consideration  of  the  speedy  payment,  plaintiff 
would  accept  §2,888.59  in  full  settlement  provided  said  last 
sum  was  paid  in  sixty  days  from  November  17,  18S5,  and  that 
defendant  neglected  so  to  pay,  and  plaintiff  therefore  claims 
the  full  amount  of  §3,038.59  with  interest  from  November  17, 
1885.  The  third  count  seems  to  be  the  consolidated  common 
counts.  No  evidence  was  offered  under  either  the  first  or 
third  counts.     The  trial  was  had  under  the  second  count 

The  defendant  pleaded  the  general  issue  and  a  plea  of  §et-off. 
Appellee  is  a  lawyer  living  and  practicing  law  in  the  city  of 
Chicago.  Appellant  is  the  widow  of  Charles  Hopkinson  and 
lives  in  Kane  county,  Illinois.  Charles  Hopkinson  in  his 
lifetime  had  been  one  of  the  bondsmen  of  Postmaster  Mc- 
Arthur,  of  the  city  of  Chicago,  who,  after  McArthur's  default, 
was  sued  on  his  bond  with  the  other  sureties. 
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This  suit  Was  pending,  but  untried,  at  the  time  of  Hopkin- 
6on's  death,  and  the  suit  was  abated  as  to  him.  Appellee  had 
been  of  counsel  for  Hopkinson  in  his  lifetime.  Mr.  and  Mrs. 
Hopkinson  had  no  children  of  their  own,  but  they  had  adopted 
and  raised  a  little  girl  named  Lilly,  up  to  womanhood,  and  she 
had  taken  their  name.  This  girl  grew  to  be  a  young  woman 
and  after  Mr.  Hoj  kinson's  death,  this  adopted  daughter  was 
the  constant  companion  of  appellant,  and  did  all  her  writing, 
and  was  with  her  in  all  her  business  transactions,  and  advised 
with  her  and  was,  indeed,  her  adopted  mother's  secretary,  and 
was  fully  cognizant  of  all  her  mother's  affairs.  She  was  after- 
ward married  to  a  Mr.  Johnson. 

Just  before  the  trial  was  called,  appellant  entered  a  motion 
for  a  continuance  on  account  of  the  absence  of  this  daughter, 
Lilly,  who  was  sick  and  unable  to  be  in  court,  and  in  support 
of  said  motion  read  the  following  affidavit  made  by  appellant: 

"That  affiant  can  not  safely  proceed  to  the  trial  of  said  cause 
at  the  present  time,  on  account  of  the  absence  of  one  Lilly 
Johnson,  a  resident  of  Chicago,  Illinois,  who  is  a  material 
witness  for  the  defense.  That  said  witness  is  the  adopted 
daughter  of  affiant,  and  was  raised  in  her  family  and  remained 
a  member  thereof  until  her  marriage,  about  one  year  since  ; 
and  she  is  the  same  person  who  is  mentioned  in  the  accom- 
panying affidavit  of  Dr.  Armstrong.  That  said  witness,  on 
August  31st,  gave  birth  to  a  child,  and  for  a  time  was  seriously 
ill,  but  her  gradual  improvement  has  recently  been  checked 
by  a  relapse,  which  makes  her  appearance  in  court  at  the 
present  time  impossible.  That  said  witness  during  the  trans- 
actions in  controversy  in  this  case,  was  residing  with  affiant, 
was  present  at  their  occurrence  and  advising  with  affiant  and 
participating  in  them,  and  is  familiar  therewith.  That  affiant 
has  a  good  and  meritorious  defense  to  this  action.  That  she 
expects  and  believes  that  she  can  prove  by  6aid  witness  that 
the  sum  of  §5,000  mentioned  in  plaintiff's  bill  of  particulars 
'as  fees  agreed  upon,'  is  erroneous,  and  that  the  services  of 
plaintiff  were  not  definitely  agreed  upon,  but  when  rendered, 
to  be  paid  for,  for  what  they  were  reasonably  worth.  That, 
in  the  presence  of  said  witness,  plaintiff  agreed  to  render  said 
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services  upon  a  fair  and  reasonable  consideration.  That  by 
said  witness  she  will  be  able  to  prove  the  kind  and  nature  of 
said  services,  so  that  other  witnesses  may  be  competent  to 
speak  of  their  value,  and  that  by  such  proof  she  will  be  able 
to  show  that  said  services  rendered  by  the  plaintiff  were  not 
worth  the  one-half  of  $5,000.  That  said  plaintiff  on  the  trial 
will  attempt  to  establish  an  cxprcsscontract,  and  that  on 
that  point  there  will  be  a  conflict  of  testimony,  and  an 
attempt  on  the  part  of  plaintiff  to  sustain  an  agreement  to  pay 
the  amount  shown  in  said  bill  of  particulars.  That  said  wit- 
ness was  present  on  an  occasion  referred  to  in  some  depositions 
taken  by  plaintiff  when  there  was  an  attempt  to  make  a  settle- 
ment of  the  account  between  plaintiff  and  affiant,  and  that  after 
some  preliminary  talk  was  had  about  said  account,  there  sus- 
piciously appeared  in  plaintiff's  office,  persons  who  appeared 
to  have  dropped  in  as  witnessess  to  this  conversation,  when 
affiant  forboi  e  to  make  in  their  presence  any  further  conver- 
sation about  her  affairs.  It  is  now  claimed  by  two  of  these 
persons  that  certain  admissions  were  made  by  affiant  which 
were  entered  in  a  certain  book  which  is  to  be  produced  as  evi- 
dence thereof  in-  this  case.  Affiant  expects  and  believes  she 
can  prove  by  said  witness  that  no  such  statements,  admissions 
or  conversations  were  had  or  made  bv  affiant  so  recorded  in 
said  book,  either  in  words  or  substance,  nor  was  any  such  book 
present  or  written  in  when  affiant  was  present. 

"But  affiant  expects  and  believes  she  can,  on  the  contrary, 
prove  by  said  witness  that  on  that  occasion  this  affiant  informed 
plaintiff  that  his  said  bill  was  exorbitant;  that  she  did  not  owe 
the  amount  claimed:  that  such  account  was  incorrect,  and 
that  proper  credits  had  not  been  allowed  her;  that  affiant  never 
consented  to  or  agreed  to  any  balance  thus  shown.  That  she 
expects  and  believes  she  can  and  will  show  by  said  witness 
that  on  said  occasion,  when  no  persons  were  present  except 
plaintiff,  defendant  and  said  witness,  this  account  was  examined* 
and  that  affiant  claimed  credit  for  the  sum  of  $500,  which  does 
not  appear  in  said  bill  of  particulars,  and  that  plaintiff  then 
agreed  that  6he  should,  on  said  account,  have  credit  for  that 
sum. 
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"Affiant  further  states  that  plaintiff  once  had  in  his  hands, 
gas  stock  of  this  affiant  of  the  face  value  of  $500,  which  he  dis- 
posed of  without  her  knowledge  or  consent,  and  that  he  then 
also  offered  to  allow  the  value  of  same  to  affiant,  Affiant 
further  expects  and  believes  she  can  further  prove  by  said 
witness  that  on  another  occasion,  at  plaintiff's  office,  when 
witness  was  present,  and  after  the  rendering  of  a  bill  to  her 
showing  due  to  hiin  about  $3,000,  and  after  all  services  claimed 
for  had  been  rendered,  then  allowed  and  admitted  credits  to 
affiant  so  as  to  reduce  said  account  to  $2,000.  Affiant  further 
6tates  that  by  way  of  compromise  and  to  avoid  threatened 
litigation  she  consented  to  pay  said  $2,000  and  borrowed  a 
6um  of  money  to  pay  it,  but  plaintiff  would  not  accept  it,  and 
refused  to  allow  said  credits,  and  that  this  was  the  only  agi  ce- 
ment or  compromise  made  by  affiant  when  said  witness  was 
present. 

"Affiant  further  says  that  should  plaintiff  be  a  witness  in 
his  own  behalf  on  the  trial,  affiant  is  advised  that  it  will  be 
important  for  her  to  have  said  witness  in  court,  in  matters  of 
rebuttal  to  the  testimony  of  plaintiff,  as  she  was  present  at  all 
the  agreements  and  material  transactions  between  plaintiff 
and  defendant,  and  that  the  presence  of  said  witnet>s  in  court 
is  material  and  necessary  to  her  defense  on  6aid  trial. 

"That  on  most,  if  not  all  of  said  facts,  there  will  be  a  contra- 
riety of  evidence,  and  affiant  knowrs  of  no  other  witness,  except 
herself,  by  whom  she  can  prove  said  facts,  so  within  the  knowl- 
edge of  said  witnessor  of  any  of  them.  That  said  witness  is  not 
absent  bv  the  consent  of  affiant,  but  if  the  case  be  continued 
for  the  term  she  believes  she  can  secure  her  attendance  at  the 
next  term  of  this  court,  and  that  this  continuance  is  not  for 
delay." 

Affidavit  of  John  B.  Armstrong,  states  on  oath,  that  he  is  a 
practicing  physician  of  the  city  of  Chicago,  and  the  family 
physician  of  Mrs.  Johnson;  that  on  the  31st  day  of  August 
last,  she,  after  serious  labor,  gave  birth  to  a  child;  that  for  a 
month  she  was  confined  to  her  bed;  that  she  is  now  suffering 
from  threatened  abscess  of  the  breast,  rendering  her  absolutely 
unfit  to  attend  court,  or  to  be  subjected  to  any  physical  or 
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mental  excitement  for  6ix  weeks  to  come;  that  he  attended  her 
through  her  confinement,  and  that  she  is  now  under  his  treat- 
ment. 

The  court  held  these  affidavits  sufficient  to  entitle  the 
defendant  to  a  continuance,  and  thereupon  plaintiff  elected  to 
admit  the  affidavit,  and  the  court  then  overruled  the  motion 
for  continuance  and  required  the  defendant  to  go  to  trial, 
against  her  objection,  to  which  ruling  of  the  court  she  excepted. 
A  trial  was  then  had  resulting  in  a  verdict  for  the  plaintiff 
for  $3,216.8(5. 

The  court  overruled  a  motion  by  defendant  for  a  new  trial 
and  rendered  judgment  on  the  verdict  for  the  plaintiff.  The 
defendant  prayed  an  appeal  and  brings  the  record  here  for 
review,  and  assigns  numerous  errors  committed  against  her  on 
the  trial. 

The  first  error  complained  of  is  the  action  of  the  court  in 
overruling  her  motion  for  a  continuance  after  appellee  had 
elected  to  admit  the  affidavit.  We  think  this  objection  is  well 
made.  The  affidavit  which  we  have  set  out  in  full  not  only 
shows  that  Mrs.  Johnson  was  a  very  important  witness,  but  it 
goes  further  and  shows  that  her  presence  at  the  trial  was  as 
important  to  a  fair  and  just  trial  as  was  her  mere  testimony. 

The  affidavit  6tated  her  familiarity  and  intimate  knowledge 
with  all  the  business  transactions  and  conversations  had 
between  her  mother  and  appellee,  out  of  which  this  contro- 
versy arose,  and  that  she  carried  on  the  correspondence 
between  them,  and  was  present  at  the  various  times  when 
plaintiff  Maimed  that  the  defendant  had  admitted  and  promised 
to  pay  his  claim.  There  can  be  no  doubt  that  the  presence  of 
this  witness  to  aid  in  giving  her  mother  advice  and  assistance 
on  the  trial,  and  to  meet  with  her  testimony  any  new  and 
unexpected  phase  of  the  case,  was  important  to  a  fair  trial. 

The  subsequent  course  and  conduct  of  the  trial  fully  justi- 
fied the  affidavit  and  demonstrated  the  necessity  of  Mrs.  John- 
son's presence.  The  admission  by  a  party  against  whom  an 
affidavit  for  a  continuance  is  made,  that  the  absent  witness  will 
swear  to  the  material  facts  stated  in  the  affidavit  will  not 
always  warrant  the  court  in  overruling  the  motion  for  a  con- 
tinuance. 
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It  sometimes  occurs  that  the  relations  of  the  absent  witness 
to  the  party  desiring  his  evidence  and  attendance  is  such  that 
his  personal  presence  is  as  important  to  aid  in  the  conduct  of 
the  trial  as  his  evidence  upon  the  issue  involved.  And  when 
such  personal  presence  of  the  witness  is  fairly  shown  to  the 
court  by  proper  affidavit  to  be  reasonably  and  probably  neces- 
sary to  a  fair  trial  and  to  prevent  surprises,  then,  and  in  such 
cases  the  motion  ought  not  to  be  overruled  because  the  party 
mav  admit  the  affidavit. 

The  case  before  us  we  think  fairly  illustrates  the  necessity 
and  propriety  of  .such  rule.  The  facts  to  justify  such  a 
departure  from  the  usual  course,  must  rest  in  the  sound  legal 
discretion  of  the  court,  subject  to  review,  however,  for  abuse 
of  discretion. 

It  appears  from  the  evidence  that  the  claim  of  appellee  is 
not  for  any  services  rendered  appellant's  husband  during  his 
lifetime,  but  was  wholly  for  services  rendered  appellant  in  the 
settlement  of  her  husbanl's  estate.  She  testities  that  prior  to 
her  husband's  death  she  knew  but  little  of  appellee,  and  had  not 
much  acquaintance  with  him,  and  that  after  her  husband's 
death  she  received  a  telegram  from  appellee,  and  that  in 
response  she  went  to  Chicago  to%  see  him,  and  that  he  was 
anxious  to  do  her  business,  and  that  she  irave  it  to  him.  This 
seems  to  have  been  the  beginning  of  the  relation  of  client 
and  attorney  between  the  parties,  and  it  was  begun  at  the  solic- 
itation of  appellee.  The  evidence  in  this  record  discloses  the 
fact  that  Mrs.  Hopkinson  was  a  woman  little  acquainted  with 
business  affairs  and  methods,  and  was  largely  dependent  upon 
her  attorney  and  her  adopted  daughter  for  advice  and  direc- 
tion in  her  business  affairs.  The  relationship  of  client  and 
attorney  covered  a  period  of  something  near  three  years  and 
was  terminated  in  1&S6,  if  not  before,  by  the  commencement 
of  this  suit. 

During  the  progress  of  this  employment  and  before  the 
estate  was  settled  up  the  plaintiff  presented  defendant  with  a 
bill  for  services  amounting  to  something  over  $3,000  and  the 
defendant  offered  to  prove  that  he  first  proposed  a  lump 
charge  of  $5,000  which  he,  in  fact,  had  in  his  account,  but  the 
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court  refused  to  allow  the  proof.  The  testimony  in  the  case 
does  not  disclose  what  services  the  plaintiff  rendered  the 
defendant  for  which  he  demanded  this  large  sum  of  money. 
The  plaintiff  rested  his  case  on  proof  of  an  account  stated 
without  attempting  to'  show  what  services  he  had  rendered, 
nor  what  such  services  were  worth. 

The  plaintiff  claims  that  the  settlement  was  made  between 
himself  and  defendant,  and  the  account  stated  at  his  office  in 
Chicago  on  the  17th  day  of  November,  1885,  and  that  the 
amount  then  agreed  upon  as  due  plaintiff  was  $3,038.59. 

The  plaintiff  swears  she  promised  to  pay  this  amount,  apart 
at  a  time.  He  had  rendered  her  the  bill  in  1S84,  which  she 
had  kept  ten  months  without  paying  any  attention  to  it 
Shortly  before  this  alleged  settlement  was  made  plaintiff 
swears  that  he  wrote  her  that  he  wanted  a  settlement;  it  was 
about  time  to  close  the  estate  in  the  County  Court;  that  she 
had  given  notice  to  settle  the  estate  on  the  19th  day  of  No- 
vember, and  that,  unless  the  account  was  settled,  he  would  do 
nothing  further  in  the  estate,  in  her  business. 

In  response  to  this  letter  he  swears  that  she  and  Lilly  came 
to  his  office  November  17th,  and  said  she  had  come  to  settle 
the  account.  It  appears  that  plaintiff's  office  forms  a  sort  of 
central  roomjand  doors  lead  from  it  into  some  two  or  three 
other  offices  occupied  by  other"  attorneys  who  had  intimate 
personal  and  business  relations  with  plaintiff.  They  each  had 
a  private  office  opening  into  this  common  or  central  room. 
Henry  T.  Steele  occupied  one  room.  Robert  McCurdy  an- 
other. Henry  M.  Price  occupied  another  of  these  rooms,  all 
opening  into  plaintiff's  office. 

After  defendant  and  her  daughter,  Lilly,  had  been  in  the 
office  a  short  time  talking  about  the  settlement  on  the  17th 
day  of  November,  and  after  they  had  discussed  different  items 
of  the  account  plaintiff  himself  says :  "  I  am  going  to  have  a 
witness  here  and  will  speak  to  Steele,  and  have  him  come  in, 
so  he  may  know  what  is  said  and  done.  Lilly  said  she  spoke 
to  McCurdy  to  come  in.  I  then  told  Steele  we  had  some 
difficulty,  but  had  struck  a  balance  of  $3,038.59.  She  says  6he 
will  be  satisfied  if  I  will  allow  her  $150.     I  agreed  to  that  and 
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the  amount  will  be  that  much  less.  She  then  said,  'What  will 
you  do  if  I  can  raise  $2,000  right  away? '  I  said,  'If  you  will 
raise  it  by  January  1st,  I  will  receipt  the  bill  with  pleasure..' 
I  then  wrote  what  appears  in  the  bill  to  that  effect.  She  said 
she  was  satisfied  with  the  bill,  and  after  that  our  business 
relations  continued,  and  she  consulted  me  on  business  matters 
of  her  own." 

LLeury  T.  Steele  testified  for  plaintiff,  that  the  plaintiff 
called  him  for  a  witness  and  that  he  was  requested  to  take 
notice  of  what  was  6aid  and  done;  that  he  was  shown  some 
figures  that  appear  at  the  bottom  of  an  exhibit,  and  that  while 
plaintiff  was  admitting  the  §3,038.59,  she  was  also  insisting 
there  must  be  a  deduction  of  §150.  u  No  balance  mentioned 
or  struck."  "  I  took  the  amount  in  price  and  date  and  put  it 
down  in  diary  or  journal."  u  I  don't  remember  that  defend- 
ant made  any  reply." 

On  cross-examination  this  witness  swears  he»was  formerly  a 
partner  of  appellee's,  and  that  appellee  has  most  of  his  chan- 
cery cases  referred  to  him;  that  he  can't  call  to  mind  the  conver- 
sation between  the  parties  at  the  time.  Only  put  down  ''Mrs. 
Hopkinson,  in  General  Jones'  odice,  says,  owes  §3,038.09,  less 
§150,  and  if  paid  before  January  1st,  §2,000  to  be  accepted." 

"  Probably  defendant  did  not  say  what  I  have  written;  can 
not  give  her  words.  It  was  written  in  my  office.  I  wrote  it 
after  I  left  plaintiff's  office." 

Kobert  McCurdy  testifies  that  on  November  17,  18S5,  he 
and  plaintiff  both  had  private  offices  opening  in  the  same  gen- 
eral room,  and  that  he  was  present  at  what  purported  to  be  a 
settlement  between  plaintiff  and  defendant.  Plaintiff  said 
there  had  been  some  dispute  about  the  account,  but  he  had 
now  agreed  on  the  amount  due. 

The  amount  was  then  stated  by  the  plaintiff  a  little  over 
§3,000.  Defendant  claimed  a  credit  of  §150  and  plaintiff  said 
he  was  willing  to  allow  it.  Can't  state  substance  of  anything 
the  defendant  said.  Plaintiff  said  if  §2.000  was  paid  by  the 
holidays,  then  he  was  to  accept  that  amount.  Defendant 
made  no  answer  to  that  proposition. 

Vol.  XXVIII  27 
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On  cross-examination  this  witness  says,  at  one  time  he  had 
desk  room  in  plaintiff's  office,  and  had  more  or  less  interest  in 
his  business  matters.  At  the  time  of  this  meeting  Steele  was 
in  plaintiff's  office,  and  plaintiff  said  he  wanted  us  to  be  wit- 
nesses to  the  conversation  that  took  place.  The  account  had 
been  agreed  upon  when  I  came  in.  I  do  not  remember  any 
particular  words  the  defendant  said;  can't  6tate  anything 
she  said  in  words.  McCurdy  further  swears  that  Steele  made 
his  memoranda  in  his  book  in  plaintiff's  office,  near  the  east 
window,  and  that  he  looked  over  Steele's  shoulder  to  see  that 
he  made  a  proper  memoranda.  McCurdy  further  swears  that 
on  that  occasion  the  defendant  was  somewhat  agitated — don't 
recollect  whether  she  was  weeping  or  not.  He  further  said 
on  cross-examination,  "  I  can't  give  the  language  used.  I  can't 
give  the  substance  of  what  either  party  said."  The  testimony 
of  the  plaintiff  and  these  two  witnesses,  Steele  and  McCurdy, 
is  all  there  was#  offered  by  plaintiff  as  to  what  took  place  at 
the  time  he  claims  the  account  was  stated. 

There  were  two  or  three  witnesses  testifying  to  the  defend- 
ant going  to  plaintiff's  office  on  other  occasions  with  an  ab- 
stract, and  saying  she  was  going  to  borrow  money  to  pay 
plaintiff. 

The  defendant  testified  that  she  lived  on  a  farm  near  Elgin. 
"Am  widow  of  Charles  Ilopkinson.  After  my  husband's  death 
I  got  a  telegram  from  plaintiff,  and  went  to  Chicago  to  fee 
him.  lie  was  anxious  to  do  our  business,  and  I  gave  it  to  him. 
lie  afterward  sent  me  a  bill,  and  I  and  Lilly  went  to  his 
office.  Saw  Steele  and  McCurdy  there.  No  one  but  plaintiff 
was  there  when  we  got  there.  He  said  he  wanted  his  pay 
and  would  not  close  up  the  estate  unless  I  gave  him  a  note  or 
something  to  secure  his  pay. 

"There  was  considerable  said  between  us;  I  can  not  recol- 
lect; I  was  very  indignant,  but  I  told  him  I  would  pay  him 
every  cent  I  owed  him.  I  was  much  agitated  and  can  not 
remember  all.  I  objected  to  his  bill  all  the  way  through;  that 
it  was  too  large.  I  wanted  to  get  the  matter  settled.  The 
substance  of  the  conversation  was,  that  he  would  do  no  more 
until  he  got  his  money.     He  then  called  these  gentlemen  into 
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the  room  and  I  said  no  more.  After  they  came  in  I  said,  '  I 
will  pay  you  every  cent  I  owe  yon,'  and  then  went  out  of  the 
room.  I  was  crying  at  the  time,  and  was  begging  him  to 
close  up  the  estate  and  he  would  get  his  money. 

"  There  was  then  no  memoranda  written  in  Steele's  book, 
and  no  such  conversation  as  .shown  in  Steele's  book.  Mrs. 
Johnson  (Lilly)  was  with  me.  The  parties  that  plaintiff  called 
in  were  there  when  I  left.  I  never  spoke  to  them.  We 
never  spoke  about  calling  them  in."  < 

The  affidavit  of  Mrs.  Johnson  (Lilly)  was  then  read  in  evi- 
dence on  behalf  of  the  defendant.  She  stated  that  she  was  at 
the  plaintiff's  office  with  the  defendant  when  a  settlement  was 
attempted,  and  that  after  some  preliminary  talk  had  been  had 
between  plaintiff  and  defendant  about  the  account,  certain 
persons  surreptitiously  appeared  there  who  seemed  to  have 
come  in  as  listeners  to  the  conversation,  and  the  defendant 
then  forebore  to  make  further  conversation  about  her  affairs, 
*in  their  presence;  that  no  such  statements  or  admissions  were 
made  as  stated  in  Steele's  and  McCurdy's  depositions  or  re- 
corded in  a  book,  nor  any  memoranda  made  in  her  presence, 
i  and  no  such  agreement  as  claimed  was  made;  but  the  defend- 
ant then  claimed  the  account  was  incorrect  and  did  not  con- 
firm it 

The  foregoing  is  all  the  material  testimony  in  support  of 
and  against  the  settlement  and  account  stated.  The  plaintiff 
and  both  his  witnesses,  McCurdy  and  Steele,  swear  that 
neither  Steele  nor  McCurdy  was  in  plaintiff's  office  when  the 
discussion  and  dispute  about  the  account  began. 

McCurdy  says  the  settlement  was  made  before  he  got  in; 
Steele  says  substantially  the  same,  and  they  both  swear  to 
what  the  plaintiff  repeated  over  after  they  got  there,  as  to 
what  the  agreement  was,  and  while  there  is  an  attempt  on 
their  part  to  swear  the.  defendant  into  acquiescence  to  what 
the  plaintiff  said  about  the  settlement  and  its  terms,  they 
both  utterly  fail  on  cross-examination  to  repeat  a  single  sen- 
tence or  even  the  substance  of  anything  the  defendant  said  on 
that  occasion,  but  give  their  conclusions  against  the  objections 
of.  defendant.  These  witnesses  do  not  agree  with  each  other 
as  to  what  occurred  on  that  occasion. 
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McCurdy  ewears  Steele  made  his  memoranda  in  Lis  book  in 
plaintiff's  office  at  the  window  and  that  he  stood  by  him  and 
looked  over  his  shoulder  to  see  if  he  got  it  right.  Steele  says 
he  did  not  make  the  memoranda  there  but  made  it  in  his  own 
office  after  the  parties  had  all  gone.  The  conduct  of  the 
plaintiff  in  calling  these  lawyers  from  side  rooms  to  be  wit- 
nesses for  him  against  this  woman,  his  own  client,  in  an  at- 
tempted settlement,  while  the  relation  of  client  and  attorney 
still  existed,  is  open  to  severe  and  just  criticism  and  can  not 
meet  with  our  approval.  Nor  does  the  conduct  of  these  two 
witnesses  stand  in  any  better  light  in  their  readiness  to  be 
witnesses  against  this  woman  under  the  circumstances.  They 
knew  she  was  his  client,  and  they  knew,  or  ought  to  have 
known,  that  his  professional  obligation  to  her  was  violated  by 
the  methods  then  adopted.  If  she  was  consenting  and  agree- 
ing to  the  alleged  settlement  and  approving  the  plaintiff's 
account  it  would  have  been  quite  as  easy  to  have  her  indorse 
such  approval  on  the  bill  and  sign  it  as  to  call  in  these  lawyers 
to  witness  it,  and  have  them  write  it  in  a  book.  Inasmuch  as 
the  plaintiff  declined  to  open  up  his  dealings  with  his  client 
by  a^proper  declaration  for  that  purpose,  but  chose  to  risk  his 
case  on  an  account  6tated,  the  burden  of  the  proof  was  on 
him  to  show  by  a  fair  and  clear  preponderance  of  the  evidence 
that  such  an  account  had  been  fairly  and  justly  stated.  We 
think  the  proof  fails  to  establish  that  fact,  under  all  the  cir- 
cumstances of  the  case,  and  that  the  verdict  was  therefore 
against  the  evidence. 

The  defendant  also  insists  the  court  erred  in  the  admission 
and  rejection  of  testimony.  We  think  the  court  erred  in  sev- 
eral instances  in  permitting  witnesses,  McCurdy  and  Steele, 
to  state  their  conclusions  instead  of  requiring  them  to  state 
what  was  said. 

Witness  McCurdy  was  asked  this  question:  "State  whether 
or  not  defendant  assented  to  the  balance  found  due  on  that 
occasion,  and  if  so  in  what  way.,,, 

Ans.  u  She  did  assent.  I  can  not  tell  now  from  recollec- 
tion whether  it  was  by  a  nod  of  the  head  or  by  words  but  I 
know  she  assented."     Defendant  objected  to  this  answer "aud 


Second  District — May  Tekm,  1888.       421 


Hopkinson  v.  Jones. 


moved  to  have  it  stricken  out,  which  was  refused  by  the  court. 
The  answer  is  but  the  conclusion  of  the  witness  and  should 
not  have  gone  to  the  jury.  The  question  and  answer  were 
vital  and  important.  Her  assent  could  only  be  manifested  by 
saying  or  doing  something  and  the  witness  should  have  been 
required  to  say  what  she  did  or  what  she  said. 

Again  McGurdy  was  asked:  "Have  you  now  stated  all  yon 
can  recollect  6he  said  on  that  occasion?/' 

Ans.  "There  was  some  conversation  as  to  a  compromise  of 
this  amount,  as  I  understood  it,  before  the  then  ensuing  holi- 
days, in  which  it  was  agreed  that  if  $2,000  was  paid  in  cash 
before  the  holidays  that  should  close  the  account."  The  de- 
fendant objected  to  this  answer  and  mo>ved  to  have  it  stricken 
out,  but  the  court  overruled  the  motion.  This  was  error. 
The  statement  that  the  parties  agreed  to  a  settlement  is  a  con- 
clusion, and  should  not  have  \>een  allowed.  Again  he  was 
asked:  "What  did  she  say  on  that  subject?"  Ans.  "She 
agreed  to  what  the  General  said  about  the  amount  that  was  due, 
a  little  over  $3,000."  The  defendant  objected  to  this  answer 
and  was  overruled.  The  answer  was  but  a  conclusion  and  not 
responsive  to  the  question,  and  ought  to  have  been  stricken 
out. 

The  witness  Steele  was  asked  the  question:*  "Who  called 
you  in?"  In  addition  to  answering  the  question,  he  goes  on 
at  considerable  length  and  tells  what  occurred  in  the  office 
between  tlie  parties  after  he  got  in.  In  this  answer  he  also 
states  conclusions  of  what  was  said  and  done.  The  defendant 
objected  to  all  the  answer  not  responsive  to  the  question,  and 
asked  to  have  it  stricken  out,  but  the  court  refused  to  do  it. 
In  this  the  court  erred.  Without  noticing  numerous  other 
objections  of  this  same  class  appearing  in  the  record,  where 
improper  answers  of  witnesses  were  allowed  to  go  to  the  jury 
against  the  defendant  and  against  her  objections,  we  will 
notice  the  error  assigned  in  the  refusal  of  the  court  to  admit 
proper  testimony  offered  by  the  defendant.  The  original 
account  filed  by  the  plaintiff,  contained  a  "lump"  charge  of 
$5,000  as  an  agreed  fee. 

On  the  trial  of  the  case,  plaintiff  and  his  witnesses  have  tes- 
tified to  what  occurred,  and  what  defendant  said  on  the  occa- 


422  Appellate  Courts  of  Illinois. 

Vol.  28.1  Hopkinson  v.  Jones. 

«  ... 

sion  of  the  alleged  settlement  in  November  at  plaintiff's  office. 

When  the  defendant  was  on  the  witness  stand  testifying, 
and  giving  her  version  of  what  was  said  and  done  at  the  same 
time  and  place,  she  was  asked  this  question:  "Can  you  men- 
tion some  of  the  facts  in  reference  to  the  charges?  do  you 
remember  the  fact  that  thqre  was  anything  said  about  a  lump 
charge  of  $5,000?" 

The  plaintiff  objected,  and  the  court  sustained  the  objection. 
We  are  wholly  unable  to  understand  why  this  objection  should 
have  been  sustained.  It  was  competent  and  proper  for  sev- 
eral reasons,  and  it  should  have  been  allowed. 

It  was  seriously  prejudicial  to  the  defendant  to  cut  off  the 
plaintiff's  explanation  for  making  a  $5,000  charge  without  an 
item  being  stated,  and  then  to  offer  to  take  $3,038.59,  and 
then  still  further  to  offer  to  u  cheerfully"  receipt  his  bill  for 
$2,000,  if  paid  by  the  1st  of  January. 

The  question  asked  of  the  defendant  opened  up  a  branch  of 
the  case  which  she  was*refused  the  right  to  investigate,  and 
that  was  as  to  the  right  of  the  defendant  to  go  back  of  the 
alleged  settlement  and  statement  of  the  account  (even  conced- 
ing that  such  settlement  and  statement  had  been  made),  and 
look  into  the  fairness  and  reasonableness  of  the  charges  made 
as  they  grew  out  of  the  original  transaction.  The  court  in 
the  admission  and  rejection  of  the  evidence  as  well  as  in  the 
instructions  given  and  refused,  seems  to  have  proceeded  on 
the  theory  that  a  statement  of  account  made  between  attorney 
and  client,  was  conclusive  upon  the  client.  This  may  be  the 
rule  as  among  strangers  where  no  relation  of  confidence  or 
trust  exists,  and  where  neither  has  a  right  to  look  upon  the 
other  for  protection  against  fraud  or  oppression,  or  undue 
advantage.  But  this  rule,  if  it  ever  had  any  existence  as 
between  persons  holding  confidential,  trust  or  dependent  rela- 
tions toward  each  other,  seems  to  have  been  relaxed  as  to 
them. 

The  defendant  interposed  the  general  issue,  which  was  a 
denial  of  the  whole  of  plaintiff's  claim,  and  put  him  upon  its 
proof,  and  then  filed  a  plea  of  set-off,  which  would  entitle  her 
to  recover  anything  she  could  prove  herself  entitled  to. 
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The  case  of  Gruby  v.  Smith,  13  111.  App.  43,  seems  to  be 
in  point,  and  is  a  case  in  many  respects  like  the  one  at  bar. 
The  opinion  of  the  court  was  delivered  by  that  learned  jurist, 
Judge  McAllister.  The  suit  In  that  case  was  brought  by 
Smith,  as  attorney  at  law,  before  a  justice,  against  Gruby,  a 
tailor,  to  recover  for  legal  services.  Before  the  justice  the 
plaintiff  sought  to  recover  on  a  quantum  meruit  theory.  On 
appeal  to  the  Circuit  Court  he  changed  his  ground  and  sought 
to,  and  did,  recover  solely  on  the  ground  of  an  alleged  account 
stated.  In  the  opinion  of  the  court  Judge  McAllister  says: 
"  It  may  be  gathered  from  the  record  that  the  defendant 
sought  to  go  into  an  investigation  of  the  merits  of  some  of 
the  items  charged  by  the  plaintiff,  but,  on  objection  by  the 
plaintiff,  the  evidence  was  excluded.  Some  of  the  items  in 
plaintiff's  account,  which  was  in  evidence,  seem  to  us  to  be 
excessive  and  extortionate,  and  we  think  great  injustice  has 
been  done  the  defendant  by  the  verdict  and  judgment."  In 
speaking  of  the  failure  of  the  plaintiff  to  make  out  his  case 
by  a  preponderance  of  the  evidence,  the  court  further  says 
that  "  the  fact  that  nothing  of  the  kind  (an  account  stated) 
was  pretended  on  the  trial  before  the  justice,  which  occurred 
but  a  few  days  after  the  alleged  accounting,  and  the  not  giv- 
ing any  testimony  of  it  there,  but  springing  it  on  the  defend- 
ant for  the  first  time  on  the  trial  in  the  Circuit  Court,  the 
circumstances  under  which  it  took  place,  the  wajr  the  witnesses 
happen  to  be  conveniently  present,  and  the  manner  in  which 
they  testify,  all  conspire  to  show  this  to  have  been  an  adroit 
device  on  the  part  of  this  attorney  to  collect  of  his  client  an 
excessive  and  extortionate  bill.'' 

u  The  fact  that  the  relation  of  attorney  and  client  subsisted 
between  the  parties  at  the  time  of  this  alleged  assent  to  a 
grossly  exorbitant  bill,  and  promise  to  pay  such  balance,  should 
have  had  an  important  if  not  controlling  effect  upon  the  ques- 
tion whether  any  such  assent  and  promise  were  voluntarily 
given  or  made  on  the  part  of  the  defendant,  and  upon  the 
point  of  permitting  an  investigation  by  him  into  the  merits  of 
the  several  items  of  the  bill.  But  it  seems  that  relation  was 
entirely  ignored.'' 
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In  that  case  this  instruction  was  given:  "The  jury  are  in- 
structed that  in  an  action  upon  an  account  stated,  the  original 
form  or  evidence  of  the  debt  is  immaterial,  for  the  stating  of 
the  account  changes  the  character  of  the  cause  of  action  and 
is  in  the  nature  of  a  new  undertaking.  The  action  is  founded* 
not  upon  the  original  contract,  but  upon  the  promise  to  pay 
the  balance  ascertained;  if  the  jury  find  from  the  evidence 
that  there  were  accounts  rendered  by  both  parties  to  this  suit, 
the  one  to  the  other,  and  a  balance  agreed  upon  in  favor  of 
the  plaintiff,  and  a  promise  made  by  the  defendant  to  pay  the 
balance',  then  you  must  find  for  the  plaintiff  not  exceeding  the 
amount  60  agreed  upon  and  promised." 

This  instruction  was  held  wrong  and  misleading:  first, 
because  it  ingeniously  told  the  jury  that  the  original  merits  or 
extortionate  character  of  plaintiff's  charges  were  entirely  im- 
material, and  that  such  account  was  absolutely  conclusive;  and 
secondly i  because,  while  purporting  to  give  the  jury  all  the 
elements  necessary  to  a  recovery,  it  wholly  omits  any  refer- 
ence to  the  relation  of  attorney  and  client,  and  whether  the 
defendant  was  fully  and  fairly  informed  in  respect  to  material 
facts.  The  parties  not  dealing  upon  a  footing  of  equality, 
those  matters  should  have  been  embraced.  This  case  is  in  all 
material  respects,  in  fact  and  law,  like  the  one  at  bar.  And 
the  same  rule  was  held  in  Dickinson  v.  Bradford,  59  Ala.  581. 

In  that  case*the  court  use  this  language:  "If  they  (attor- 
neys) assume  the  relation  and  enter  upon  the  duties,  thereby 
inviting  confidence  and  acquiring  influence  without  stipulating 
the  means  of  compensation,  no  subsequent  agreement  with 
the  client  can  be  supported  unless  it  is  satisfactorily  shown 
that  the  compensation  does  not  exceed  a  fair  and  just  remu- 
neration for  the  services  which  have  been,  and  which  it  is,  the 
duty  of  the  attorney  to  render." 

Again  in  Jennings  v.  McConnell,  17  111.  148,  the  Supreme 
Court,  Scates,  C.  J.,  use  this  language  :  "  In  the  relation  of 
client  and  attorney  or  solicitor,  there  is  that  confidence 
reposed  in  the  latter  which  gives  rise  to  very  strong  influences 
over  tiie  actions,  rights  and  interest  of  the  former.  Hence 
the  law  with  a  wise  providence  not  only  watches  over  all  the 
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transactions  of  parties  ill  this  relation,  but  often  interposes  to 
declare  transactions  void,  which  between  other  persons  would 
be  good.  And  this  is  applicable  to  contracts  and  gifts  gen- 
erally, while  the  confidential  relation  continues,  and  is  not 
confined  to  any  particular  property  about  which  the  attorney 
may  have  been  employed.  It  is  not  required  that  the  client 
should  establish  fraud  or  imposition;  the  onus  of  proof,  upon 
showing  the  relation  when  the  contract  or  gift  was  made,  is 
upon  the  attorney  to  show  fairness,  adequacy  and  equity,  and 
upon  failure  to  make  such  proof,  courts  of  equity  treat  the 
case  as  one  of  constructive  fraud.  The"  highest  degree  of 
good  faith  and  fairness  is  expected  and  exacted," 

This  and  the  two  preceding  cases  both  go  the  full  extent  of 
holding  that  the  business  transactions  between  an  attorney  and 
client  may  be  investigated  in  a  controversy  between  them;  but 
they  go  farther,  and  hold  that  the  burden  of  proof  is  on  the 
attorney  to  show  the  justice  and  fairness  of  his  demands. 

Under  the  authority  of  the  cases  above  cited  we  think  the 
defendant  had  the  right,  on  the  trial,  to  go  back  of  the  alleged 
settlement  and  investigate  the  character  and  justice  of  the 
plaintiff's  original  charges  for  all  services  rendered  under  his 
employment  and  during  the  existence  of  the  time  covered  by 
the  relation  of  client  and  attorney,  and  show  if  she  could,  that 
thejr  were  exorbitant  and  unjust.  No  mere  trick  or  device  of 
pleading  can  deprive  her  of  this  right.  If  this  large  sum  of 
money  was  honestly  earned  and  justly  due  the  plaintiff,  he 
ought  not  obstruct  the  way  to  the  fullest  and  fairest  investi- 
gation of  his  dealings  with  his  client. 

We  think  the  circumstances  surrounding  this  transaction, 
from  beginning  to  end,  justify  the  wisdom  of  this  rule.  The 
defendant  was  a  woman  deprived  of  the  assistance  and  counsel 
of  her  husband.  The  plaintiff  had  done  or  pretended  to  do 
some  business  for  him  in  his  lifetime.  On  the  death  of  the  hus- 
band, the  plaintiff  sought  out  the  defendant,  and  was  employed 
at  his  own  request.  After  his  bill  had  reached  from  §3,000  to 
£5,000,  the  business  is  not  yet  done,  and  he  presents  a  $5,000 
lump  charge,  and  demands  payment  or  settlement,  and  notifies 
her  that  he  will  do  nothing  more  with  her  business,  nor  proceed 
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with  it  until  his  bill  is  settled.  Already  had  the  estate  dragged 
more  than  a  year  beyond  the  legal  period  for  settlement 
The  defendant  is  urging  him  to  finish  the  work  he  was  em- 
ployed to  do,  and  tells  him  when  that  is  done  she  will  pay 
him  every  cent  she  owes  him. 

Under  these  circumstances  she  was  peculiarly  in  his  power. 
She  had  already  paid  him  a  good  deal  of  money.  He  under- 
stood all  about  her  business,  and  he  knew  her  necessity  for  the 
services  of  an  attorney  until  her  work  was  finished.  It  was 
utterly  impracticable  at  that  stage  of  the  business,  for  her  to 
discharge  him  and  employ  other  counsel.  He  knew  this  and  she 
knew  it.  He  calls  a  halt  to  compel  compliance  with  his  demands 
knowing  the  advantage  of  his  position  and  the  necessities  of 
his  client.  We  think  a  settlement  obtained  under  such  circum- 
stances between  attorney  and  client  entitled  to  but  very  little 
weight,  and  that  the  burden  rests  on  the  plaintiff  to  show  its 
correctness  and  fairness. 

Again  the  defendant  assigns  for  error  the  giving  of  plaint- 
iff's instructions.  The  question  involved  in  this  assignment 
of  error  has  already  been  considered  in  connection  with  the 
refusal  of  the  court  to  allow  the  defendant  to  answer  the  ques- 
tion propounded  to  her.  Under  the  rule  laid  down  in  Gruby 
v.  Smith,  supra,  the  instructions  given  for  plaintiff  were  all 
erroneous. 

First,  because  the  legal  effect  of  them  was  to  tell  the  jury 
that  the  supposed  statement  of  account  was  final  and  conclu- 
sive against  the  defendant. 

Second,  because  all  of  the  instructions  ignored  the  relation 
of  client  and  attorney,  and  did  not  correctly  state  the  law  as 
between  client  and  attorney,  as  held  in  the  cases  above  cited, 
and  which  we  hold  to  be  the  law  governing  this 'case.  • 

Lastly,  the  defendant  assigns  for  error  that  the  court  erred 
in  refusing  to  give  her  second  and  third  instructions.  We 
think  the  second  instruction  ought  to  have  been  given.  It 
was  asked  under  the  defendant's  theory  of  the  case,  and  under 
that  theory  it  was  correctly  drawn.  There  was  evidence  in 
the  record  tendiug  to  support  it.  The  last  instruction  was 
properly  refused.     It  did  not  state  a  correct  principle  of  law. 


Second  District — May  Term,  1888.        427 


Wheeler  v.  Gage. 


Upon  the  whole  record  we  are  satisfied  that  the  defendant 
has  not  had  a  fair  and  impartial  trial  in  conformity  with  the 
law,  and  for  the  errors  herein  stated  the  judgment  is  reversed 
and  cause  remanded. 

lieversed  and  remanded. 


Hannah  Wheeler,  Impleaded,  etc., 

v. 
Seth  Gage. 

Chattel  Moiigages — Foreclosure — Release  of  Homestead— Defective 
Acknowledgment — Statutes. 

1.  A  strict  compliance  with  both  the  substance  and  form  of  the  statute 
in  regard  to  the  execution  and  acknowledgment  of  deeds  and  mortgages,  is 
•necessary  to  make  the  same  effective  to  convey  the  homestead. 

2.  In  the  case  presented,  it  is  held:  That  the  court  has  jurisdiction  of 
the  appeal  under  the  certificate  of  the  circuit  judge;  and  that  Sec.  76,  Chap. 
110,  R.  S.,  has  no  application,  the  title  to  real  estate  being  only  incidentally 
involved. 

[Opinion  filed  December  8, 1888.] 

* 

In  error  to  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  Stephen  E.  Moore,  for  plaintiff  in  error. 

Inasmuch  as  the  homestead  estate  can  only  be  extinguished 
by  a  deed  "  acknowledged  in  the  same  manner  as  conveyances 
of  real  estate  are  required  to  be  acknowledged,"  and  inasmuch 
as  this  deed  is  not  so  acknowledged,  it  follows  that  this  deed 
does  not  divest  the  homestead  right. 

The  homestead  act  is  remedial  in  its  nature,  and  must  be  so 
construed  a6  to  most  effectually  meet  the  benevolent  object  of 
the  law.     Deere  v.  Chapman,  25  111.  610. 


/ 
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The  homestead  is  a  right  which  can  not  be  taken  from  the 
wife  and  children  in  any  other  way  than  that  prescribed  in 
the  act  itself.    Pardee  v.  Lindley,  31  111.  187. 

The  release,  must  be  expressly  made  in  the  mode  pointed 
out  by  the  statute.  Miller  et  al.  v.  Marckle,  27  111.  402; 
Kitchell  v.  Burgwin  et  al.,  21  111.  45;  Vanzant  v.  Yanzant, 
23  111.541. 

Mr.  II.  K.  Wheeler,  for  defendant  in  error. 

It  will  be  found  that  each  of  these  mortgages  has  the 
statutory  requirements  to  make  a  good  conveyance  of  a 
homestead.  The  precise  words  required  by  the  st.  tute  are 
used. 

What  does  the  phrase,  "acknowledged  in  the  samo  manner 
as  conveyances  of  real  estate  are  required  to  be  acknowl- 
edged," in  Sec.  4,  Chap.  52,  refer  to?  Is  it  to  bo  construed 
in  connection  with  Sec.  28  of  the  conveyance  act,  or  will 
it  be  governed  by  that  portion  of  the  conveyance  act  which 
relates  solely  to  homesteads? 

These  mortgages  are  conveyances  of  personal  property,  and 
do  not  purport  to  convey  real  estate.  The  chattel  mortgage 
was  made  in  conformity  to  the  laws,  and  duly  acknowledged 
as  such,  but  as  the  homestead  laws  give  a  homestead  in  a  lease- 
hold estate,  then  the  homestead  interest  must  be  conveyed  and 
released  as  homestead  interests  are  conveyed  in  real  estate. 
In  other  words,  a  homestead  where  the  parties  own  the  real 
estate  should  be  governed  by  the  laws  regulating  conveyances 
of  real  estate.  Where  the  property  is  chattels  it  should  be 
conveyed  according  to  the  laws  regulating  conveyances  of 
chattel  property.  This  would  be  equally  true  of  the  acknowl- 
edgments. If  this  acknowledgment  should  have  been  made 
as  contended  for  by  counsel  for  plaintiff  in  error,  then  it  would 
have  been  in  violation  of  the  statute  in  regard  to  chattel 
mortgages,  and  if  it  required  a  real  estate  acknowledgment, 
then  there  could  be  no  valid  conveyance  made  of  the  prop- 
erty. 

We  insist  Sec.  4  of  Chap.  52,  E.  S.,  regulating  the  convey- 
ance and  acknowledgment  of  the  homestead  interest,  relates 
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to  Sees.  12  and  28  of  Chap.  36,  regulating  conveyances,  and 
should  be  construed  in  connection  with  those  sections  so  as  to, 
if  possible,  give  full  force  to  each.  It  has  already  been  shown 
these  conveyances  are  in  harmonv  with  Sec.  12  so  far  as  con- 
veying  the  homestead  interest.  Sec.  27,  which  counsel  claims 
governs  this  case,  only  purports  to  give  a  form  of  acknowl- 
edgment that  acknowledges  a  conveyance  of  the  fee,  but  no 
form  is  given  by  that  section  for  a  release  or  waiver  of  the 
right  of  homestead.  Clearly,  then,  Sec.  4  of  Chap.  52,  where 
the  phrase,  "acknowledged  in  the  same  manner  as  convey- 
ances of  real  estate  are  required  to  be  acknowledged,"  is  made 
use  of,  refei'3  to  Sec.  28  of  Chap.  32,  because  Chap.  52 
relates  solely  to  exemptions.  Sec.  4  purports  to  regulate  the 
u  release,  waiver  or  conveyance"  of  the  homestead  interest. 
That  being  the  object  of  the  act,  and  no  other  object  being 
under  consideration,  it  must  certainlv  have  been  the  intention 
of  the  Legislature  that  the  conveyance  and  release  of  the 
homestead  interest  should  be  made  as  provided  in  the  convey- 
ance act  relating  to  the  conveyance  and  release  of  the  right  ot 
homesteads. 

The  phrase, "  acknowledged  in  the  same  manner  as  convey- 
ances are  required  to  be  acknowledged,"  refers,  of  course,  to 
conveyances  affecting  the  homestead,  as  that  section  relates 
only  to  homestead  interests. 

C.  B.  Smith,  J.  This  was  a  bill  in  chancery  to  foreclose 
two  chattel  mortgages  on  a  dwelling  house  and  milliner's  store 
built  on  leased  ground.  The  cause  was  heard  on  bill,  answer 
and  replication,  and  the  evidence  taken  in  the  Kankakee  Cir- 
cuit Court,  and  the  court  granted  a  decree  of  foreclosure 
according  to  the  prayer  of  the  bill. 

Appellant  has  sued  out  a  writ  of  error,  and  asks  to  have 
the  decree  reversed  for  the  errors  assigned.  The  case  is  here 
under  a  certificate  of  the  judge  under  Sec.  76  of  the  practice 
act  of  this  State.  The  answer  admits  the  making  of  the 
mortgage,  but  claims  that  the  homestead  was  not  released  in 
the  execution  and  acknowledgment  of  the  mortgage,  and 
claims  a  homestead  in  Ilaunah  Wheeler,  the  wife  of  James 
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Wheeler,  who  has  died  since  making  the  mortgages.  Whether 
the  acknowledgments  of  the  two  chattel  mortgages  released 
the  homestead  is  the  only  question  presented  to  lis  by  this 
record,  and  is  the  only  question  argued  by  counsel,  except  the 
question  of  jurisdiction  of  the  court  under  the  certificate  of 
the  judge. 

The  chattel  mortgages  are  in  the  usual  form  and  both  cover 
the  same  property,  viz.:  the  frame  two-story  building  used  as 
a  millinery  store  and  dwelling,  situated  on  the  north  part  of 
lot  1,  block  43,  in  Momence.  The  acknowledgment  to  the 
first  mortgage  is  as  follows : 

"  State  op  Illinois,  ) 
"Kankakee County,    J     '     I,  M.  O.  Clark,  a  justice   of  the 

peace  in  and  for  the  town  of  Ganeer. 
in  and  for  said  county,  do  hereby  certify  that  this  mortgage 
was  duly  acknowledged  before  me  by  the%above  named  James 
Wheeler  and  Hannah  Wheeler,  the  mortgagors  therein  named, 
and  entered  by  me  this  27th  day  of  May,  A.  D.  1882,  includ- 
ing the  release  and  waiver  of  the  right  of  homestead. 
u  Witness  my  hand  and  seal. 

"II.  O.  Clabx, 
"  Justice  of  the  Peace." 

The  acknowledgment  to  the  second  mortgage  is  in-  the  fol- 
lowing form,  viz.: 

"  State   of  I  llinois,  ) 

>  st 
"Kankakee  County,    j  I,   M.  O.  Clark,  a  justice  of  the 

peace  in  the  town  of  Ganeer  in  and 

for  said  county,  do  hereby  certify  that  this  mortgage  was  duly 

acknowledged  before  me  by  the  above  named  James  Wheeler 

and  Hannah  Wheeler,  the  mortgagors  therein  named,  as  their 

free  act  and  deed,  including  the  release  and  waiver  of  the 

right  of   homestead,  and  entered    by  me  this  11th  day  of 

June,  1883. 

"  M.  O.  Clark, 

"Justice  of  the  Peace." 

In  the  body  of  both  the  chattel  mortgages  the  right  of 
homestead  was   expressly  waived  and  released.     It  was  con- 
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coded  by  appellee  that  appellant  has  a  right  of  homestead  in 
the  premises  described,  unless  it  was  properly  released  by  the 
mortgagors,  and  lie  contends  that  the  acknowledgment  to  both 
mortgages  was  sufficient  under  our  conveyance  and  homestead 
acts  to  operate  as  a  release  of  the  homestead  right.  Appel- 
lant, on  the  contrary,  insists  that  the  acknowledgments  were 
inoperative  to  release  the  homestead  right. 

The  court  below  was  of  opinion  that  the  homestead  was 
released,  and  so  decreed,  and  ordered  the  property  sold 
without  setting  off  the  homestead.  In  this  we  think  the  court 
erred.  Sec.  1,  Ch.  52,  R.  8.,  gives  a  householder  a  homestead 
and  provides  that  "such  homestead  and  all  right  and  title 
therein  shall  be  exempt  *  *  *  from  the  laws  of  convey- 
ance,    *    *    *     except  as  hereinafter  provided." 

Sec.  4  provides  that  kCno  release,  waiver  or  conveyance  of 
the  estate  so  exempted  shall  be  valid  unless  the  same  is  in 
writing,  subscribed  by  said  householder  and  his  or  her  wife  or 
husband,  if  he  or  she  have  one,  and  acknowledged  in  the 
same  manner  as  conveyances  of  real  estate  are  required  to  be 
acknowledged." 

Sec.  25,  Ch.  30,  R.  S.,  provides  that  "no  judge  or  other  .  ' 
officer  shall  take  the  acknowledgment  of  any  person  to  any 
deed  or  instrument  of  writing,  as  aforesaid,  unless  the  person 
offering  to  make  such  acknowledgment  shall  be  personally 
known  to  him  to  be  the  real  person  who  and  in  whose  name 
such  acknowledgment  is  proposed  to  be  made,  or  shall  be  proved 
to  be  such  by  a  credible  witness,  and  the  judge  or  officer 
taking  such  acknowledgment  shall,  in  his  certificate  thereof, 
state  that  such  person  was  personally  known  to  him  to  be  the 
person  whose  name  is  subscribed  to  such  deed  br  writing,  as 
having  executed  the  same,  or  that  he  was  proved  to  be  such 
by  a  credible  witness  (naming  him)." 

Sec.  27,  Ch.  30,  gives  the  form  of  an  acknowledgment.  This 
form  requires  the  officer  to  state  in  his  certificate  that  the 
grantors  were  personally  known  to  him;  and  further,  that  the 
grantors  appeared  before  him  in  person  on  the  day  of  the 
acknowledgment  and  that  they  acknowledged  the  instrument 
as  their  free  and  voluntary  act  for  the  uses  and  purposes  there 
6et  forth. 
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Sec.  28  of  the  same  act  provides  that,  in  cases  where  it  is 
intended  to  release  the  homestead,  then  the  certificate  of 
acknowledgment  shall  contain  a  clause  substantially  as  follows: 
44 Including  the  release  and  waiver  of  the  riVht  of  homestead." 

The  foregoing  are  the  several  sections  of  the  statute  relat- 
ing to  the  estate  of  homestead  aud  the  manner  of  its  release 
so  far  as  they  relate  to  this  controversy. 

It  will  be  seen  that  both  the  body  of  the  chattel  mort. 
gages  as  well  as  the  certificates  of  the  officer  to  both  the 
mortgages,  contain  a  release  of  the  homestead,  and  in  that 
respect  no  objection  can  be  made  to  the  certificate. 

But  it  will  be  seen  that  both  certificates  are  fatally  defect- 
ive in  other  respects  and  wholly  silent  upon  material  matters 
required  to  be  therein  stated,  by  the  25th  section  of  the  stat- 
ute above  quoted.  There  is  no  statement  in  either  certificate 
that  James  and  Hannah  Wheeler  were  known  to  the  officer  to 
be  the  same  persons  who  signed  the  mortgage,  or  that  tiiey 
were  proven  to  be  the  same  persons  by  a  credible  witness,  nor 
that  the  Wheelers  personally  appeared  before  him  on  the  day 
of  the  acknowledgment  or  on  any  other  day. 

Wo  regard  these  omissions  in  the  certificate  of  the  officer  as 
fatal.  The  omitted  provisions  are  clearly  and  explicitly 
required  by  the  statute  to  be  in  the  certificate  to  make  it  valid 
and  operative  for  the  purpose  of  releasing  the  homestead.  This 
construction  of  the  statute  has  been  adopted  in  many  decisions 
of  our  own  Supreme  Court.  Boyd  v.  Cudderback,  31  111.113; 
Smith  v.  Miller,  31  111.  157;  Vanzant  v.  Vanzant,  23  111.  541; 
Best  v.  Cohlson,  89  111.  465;  Warner  v.  Crosby,  89  111.  320. 

Many  other  cases  might  be  cited  in  support  of  the  same 
construction  "given  the  statute,  but  the  foregoing  are  amply 
sufficient  to  show  that  the  question  seems  to  bo  settled  and  not 
open  to  further  controversy. 

We  fully  agree  with  the  construction  given  to  the  statute. 
We  hold  that  there  must  be  a  strict  compliance  with  both  the 
substance  and  form  of  the  statute  in  the  mode  of  executing 
and  acknowledging  deeds  and  mortgages,  for  the  conveyance 
of  land,  or  any  interest  therein,  in  order  to  make  the  deed  or 
mortgage  effective  to  convey  the  homestead. 
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We  think  this  court  has  jurisdiction  of  this  appeal  under  the 
certificate  of  the  judge,  and  that  the  statute  which  provides 
that  the  court  shall1  have  no  jurisdiction  under  the  certificate 
of  the  judge  when  the  title  to  real  estate  is  involved,  is  not 
applicable  to  this  case.     The  title  is  only  incidentally  involved. 

The  object  of  the  proceeding  is  to  enforce  payment  of  the 
mortgages  and,  upon  failure  to  pay,  asks  that  the  real  estate 
may  bo  sold  to  compel  payment.  This  does  not  involve  the 
title  in  the  sense  of  the  statute.  The  statute  only  applies 
when  the  title  is  the  main  contention  in  the  suit  and  is  directly 
involved. 

The  decree  of  the  Circuit  Court  is  reversed  and  cause 
remanded,  with  directions  to  proceed  in  harmony  with  the 
views  expressed  in  this  opinion. 

Reversed  and  re?nandecL 


Bernard  Murtaugh 

v. 
Thomas  Colligan. 

Negotiable  Instruments — Notes — Forgery  —  Ratification  —  Inconsistent 
Defenses — Ev  iden  ce — In  struct  ion  s — Set-off. 

1.  It  is  improper  to  give  instructions  in  support  of  inconsistent  defenses. 

2.  In  an  action  on  a  note  and  to  recover  money  paid  by  the  plaintiff  as 
Burety  on  a  second  note,  the  defendant  can  not  repudiate  the  second  note 
because  it  was  raised  in  amount  after  it  was  executed  by  him  as  maker,  and 
at  the  same  time  deny  his  liability  on  the  first  note  on  the  ground  that  it 
was  paid  by  the  proceeds  of  a  transfer  of  the  second  note. 

3.  A  promise  by  the  purported  maker  to  pay  a  forged  note  binds  him 
without  any  new  consideration,  provided  he  has  full  knowledge  of  the  facts 
affect  in sr  his  rights. 

4.  Where  a  note  is  assigned  after  maturity,  matters  of  set-off  in  favor 
of  the  maker  as  against  the  payee,  accruing  after  such  assignment,  caii  not 
be  allowed. 

[Opinion  Sled  December  8,  18S8.] 
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Appeal  from  the  County  Court  of  La  Salle  County;  the 
Hon.  Frank  P.  Snyder,  Judge,  presiding. 

Messrs.  R.  D.  McDonald  and  A.  R.  Greenwood,  for  appel- 
lant. 

It  is  a  general  rule  that  when  the  plaintiff  makes  out  a 
prima  facie  right  to  recover,  as  was  done  in  this  case,  if  the 
defendant  seeks  to  avoid  the  recovery  of  a  judgment  on  the 
note,  he  must  show  by  a  preponderance  of  the  evidence  that 
such  note  was  paid  before  the  plaintiff  became  the  owner  of 
it.  The  burden  of  proof  is  upon  him  to  rebut  every  pro- 
sumption  in  favor  of  the  plaintiff. 

It  is  a  presumption  of  law  that  a  note  was  assigned  before 
maturity.  Mul ford  v.  Shepard,  1  Scam.  583;  Mobley  v. 
Ryan,  14  111.  51;  Richards  v.  Bitzer,  53  111.  466;  Clark  v- 
Johnson,  54  111.  296. 

It  is  a  rule  of  law  that,  unless  otherwise  specially  agrerd 
upon,  the  taking  of  a  promissory  note  for  a  pre-existing  debt, 
or  a  contemporaneous  consideration,  is  treated  prima  facie  as 
a  conditional  payment  only;  that  it  is  a  payment  only  if  it  is 
duly  paid  at  maturity.  Story  on  Promissory  Notes,  Chap.  3, 
Sec.  104;  Heartt  v.  Rhodes,  66  111.  356;  Burdick  v.  Grceu,  15 
Johns.  247. 

The  second  instruction  is  erroneous  in  this,  that  it  tells  the 
jury  the  mere  giving  of  the  8150  note  to  Cain  by  appellee  on 
February  5,  1S85,  and  that  Mathew  Colligan  obtained  $150 
on  it,  operated  as  a  part  payment  of  the  $242.25  note,  but 
does  not  state  that  the  appellee  afterward  paid  the  §150  note, 
or  any  part  of  it.  This  instruction  can  not  be  sustained  by 
the  above  authorities. 

In  the  case  at  bar  the  appellee  was  the  one  to  be  benefited 
by  procuring  the  loan  from  Patrick  Cain,  and  appellant 
was  assuming  a  liability  as  a  mere  friendly  act  to  aid  appellee 
in  getting  the  money  from  Cain  on  the  note,  and  when  sued 
by  Cain  and  compelled  to  pay  the  judgment,  he  (appellant) 
was  subrogated  to  all  the  rights  of  Cain  under  that  judgment, 
and  he  had  a  right  to  sue  on  the  $242.25  note  that  he  held  as 
collateral  security,  as  the  evidence  shows,  or  he  had  the  right 
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to  pursue  appellee  on  the  8250  note  to  reimburse  himself  for 
the  money  paid  on  the  Cain  judgment.  This  was  all  appel- 
lant was  seeking  to  do.  Harvey  v.  Drew,  82  111.  606;  Hoyt 
v.  Lock,  41  111.  119;  Klein  v.  Mather,  2  Gilm.  317. 

Messrs.  Moloney  &  Stead,  for  appellee. 

Lacey,  P.  J.  This  was  an  action  in  assumpsit  by  appellant 
against  appellee.  The  declaration  contained  one  special  count, 
based  on  a  promissory  note  given  by  appellant  to  Mathew 
Colligan,  for  §242.25,  dated  February  15,  1884,  due  in  nine 
months  after  date,  witli  eight  per  cent,  interest  from  date,  and 
indorsed  by  the  payee  to  appellant,  and  the  ordinary  common 
counts. 

It  appears  from  the  evidence  that  Mathew  Colligan,  who  was 
the  son  of  appellee,  held  the  note  above  described,  on  his  father, 
and,  as  testified  to  by  the  father,  on  February  5,  1885,  the 
appellee  and  his  6on  had  a  settlement  and  agreed  there  should 
be  $100  credited  on  the  note  on  account  of  the  wages  of  a 
minor  6on  of  appellee  laboring  for  Mathew  in  Nebraska  for 
about  one  year  up  to  that  time.  That  would  leave,  as  they 
agreed,  $150  due  on  the  note. 

The  appellee,  in  order  to  pay  his  son  this  balance  on  the 
'note,  was  then  to  raise  money  on  his  own  note  with  security 
which,  when  raised,  was  to  be  applied  on  the  balance  due  on 
the  note  in  question.  In  pursuance  of  this  arrangement  appel- 
lee executed  to  Patrick  Cain  his  note  for  $150,  dated  Febru- 
ary 5,  1885,  due  in  one  year  after  date,  with  eight  per  cent, 
interest  from  date,  and  gave  it  to  his  son  Mathew,  who  was  to 
obtain  the  security  on  the  note,  and  then  negotiate  it  to  Cain 
and  obtain  the  money  on  it.  The  old  note  was  not  given  up 
by  Mathew,  but  was  to  be  sent  to  appellee.  Now,  as  is  claimed 
by  appellee,  before  presenting  the  note  to  the  sureties  to  be 
signed,  said  Mathew,  without  the  knowledge  or  consent  of 
appellee,  raised  the  note  to  $250  and  then  procured  the  signa- 
tures of  appellant  and  Maurice  Colligan,  and  then  presented 
the  note  to  Cain  and  obtained  $250  on  it.  As  is  shown  by  the 
evidence  of  appellant,  about  the  time  he   signed  the  note  as 
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security  Mathew  indorsed  and  delivered  to  him  the  old  note 
as  security  against  sign  ins:  the  new  note. 

Afterward  appellant  was  sued  on  the  $250  note  which  he 
had  signed  as  security,  in  a  suit  against  him  and  Maurice  Col- 
ligan,  and  judgment  was  rendered  against  them,  and  appellant 
had  to  pay  $287.77  to  Cain,  besides  costs.  This  last  amount  is 
the  basis  of  the  common  counts  for  money  \  aid  out  at  appel- 
lee's request. 

Appellee  now  in  this  suit  repudiates  his  liability  to  pay  any 
part  of  the  money  paid  by  appellant  by  reason  of  his  being 
security  for  him  on  the  new  note,  because  the  note  was  raised 
by  his  son,  and,  if  we  understand  the  theory  of  instruction 
number  two,  given  for  appellee,  he  insists  the  old  note  was 
paid,  or  more  properly,  the  balance  due  on  it  of  $150,  by  the 
money  his  son  Mathew  received  on  the  raised  note  of  Cain. 
The  portion  of  the  instruction  referred  to  reads  as  follows: 
"  And  if  the  jury  further  believe,  from  the  evidence,  that  the 
said  note  (the  old  note)  was  paid  by  the  giving  of  a  new  note 
on  February  5,  1S85,  fqr  the  sum  of  §150,  by  Thomas  Colligan 
to  Cain,  upon  which  note  the  said  Mathew  Colligan  secured 
from  the  said  Cain  the  sum  of  $150  to  apply  on  the  said  note 
of  $242,  and  by  the  payment  of  $92  on  the  said  $242  note  in 
work  and  labor,  then  the  jury  are  instructed  that  the  plaintiff 
in  this  case  can  not  recover  on  the  said  $242  note;"  and  the 
next  and  third  instruction  tells  the  jury  that,  in  the  event  the 
new  note  in  question  was  raised  without  the  consent  of  appel- 
lee, then  he  would  not  be  liable  on  it  as  principal,  and  appel- 
lant could  not  recover  for  having  paid  as  surety.  Thus  the 
appellant  was  closed  out  entirely  by  these  instructions  as  to 
defenses  entirely  inconsistent  with  each  other.  If  the  appel- 
lee is  allowed  to  repudiate  his  being  principal  on  the  new  note 
then  the  money  was  not  raised  by  him  or  on  his  responsibility, 
which  he  claims  he  should  be  credited  for  in  discharge  of  the 
old  note  to  the  amount  of  $150.  In  that  event  appellant 
would  have  raised  this  money  on  his  own' name,  without  any 
recourse  on  appellee.  He  would  have  recourse  on  Mathew  on 
account  of  the  fraud  perpetrated  on  him,  and  therefore  the 
old   note  which  Mathew  gave  him  would  rightfully  be  the 
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property  of  appellant  to  reimburse  him  for  the  money  he  had 
wrongfully  paid  on  the  Mat  hew  account.  If  the  appellee 
acknowledges  hie  liability  on  the  new  note  as  principal,  then 
the  old  note  is  paid  and  the  appellant  can  recover  on  the  com- 
mon counts.  But  both  these  inconsistent  defenses  can  not  be 
made,  and  the  jury  should  have  been  so  told.  The  appellant 
had  a  clear  right  to  recover  either  on  the  old  note  or  for 
money  paid  out  to  appellee's  use,  unless  appellee  could  show 
some  other  defense  to  the  old  note.  This  he  attempts  to  do 
by  claiming  a  sot-off  to  the  note  to  the  amount  of  §100  for 
work  and  labor  performed  by  his  minor  son  John  for  Mathew  , 
in  Nebraska,  after  the  note  was  indorsed  to  appellant  by 
Mathew,  to  secure  him  against  liability  on  the  new  note,  in 
addition  to  the  §100  agreed  to  be  credited  by  Mathew  on  the 
note  for  labor  before  the  new  note  was  made  out ;  also  §64 
that  Mathew,  in  18S0  or  1881,  on  division  of  property  by 
appellee  among  his  children,  agreed  to  pay  to  one  Blanchard, 
on  a  debt  owed  by  appellee,  and  which,  subsequently  to  the 
indorsement  of  the  old  note  to  appellant,  appellee  was  com- 
pelled to  pay.  We  must  consider  whether  either  of  these  claims 
was  a  valid  set-off  against  the  said  note.  We  think  clearly  the 
first,  and  probably  the  second  was  not.  Sec.  V29  Chap.  98  of  the 
R.  S.  (Negotiable  Instruments)  provides  that  in  case  a  note  is 
assigned  after  due,  a  set-off  by  the  maker  against  the  payee 
mav  be  allowed,  "  if  such  demand  be  such  as  might  have  been 
set  off  against  the  assignor  while  the  note  or  bill  belonged  to 
him." 

It  will  be  seen  that  the  account  of  appellee  against  Mathew 
for  labor  of  his  son  in  18S5-6,  had  not  accrued  when  appellant 
became  the  holder  of  the  old  note,  and  under  the  statute 
could  not  have  been  set  off.  This  claim  for  labor  accrued 
after  Mathew  had  parted  with  the  note.  The  old  note  and 
interest  at  the  time  of  the  settlement  amounted  to  about  §261> 
aud  allowing  the  §100  claimed  for  labor,  a  balance  would  exist 
of  about  $161. 

The  §64  was  not  raid  till  after  the  transfer  of  the  old  note, 
the  balance  on  which,  according  to  appellant's  testimony,  of 
§150,  had  been  found  due.     This  item  was  not  then  claimed. 
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At  best  it  is  a  stale  claim,  and,  we  think,  could  not  be  allowed 
as  a  set-off  against  the  old  note.  It  would  be  inequitable  to 
do  so.  But  even  if  this  were  allowed,  there  would  still 
remain  over  $90  due  on  the  old  note,  and  appellant  has  been 
allowed  nothing. 

As  to  the  question  of  ratification  by  appellee  to  the  holder 
of  the  $250  note,  we  find  the  evidence  quite  strong.  Appellee 
paid  $15  interest  on  the  new  note,  but  lie  says  he  paid  it  before 
lie  saw  it,  though  he  did  not  object  afterward. 

He  eays  in  his  testimony  :  u  I  might  have  agreed  to  pay 
the  $250  note.  I  was  excited.  I  may  have  agreed  to  pay  it.?' 
When  he  went  to  Cain's  to  pay  the  interest  lie  saw  the  note, 
and  paid  $15  interest  on  it,  and  may  have  agreed  to  pay  it. 
Patrick  Cain  testifies  that  he  heard  a  conversation  between 
appellant  and  appellee  at  the  church  door  in  La  Salle,  and 
appellee  agreed  to  pay  the  note.  "  He  said  he  did  not  want 
his  wife  to  know  anything  about  it." 

The  appellee's  instructions  tell  the  jury  in  substance  that 
this  would  not  bind  him  unless  such  promise  was  on  "a  valu- 
able consideration;"  presumably  on  a  new  consideration,  dif- 
ferent from  what  passed  when  the  note  was  delivered.  We 
understand  the  law  to  be  that  a  promise  by  the  purported 
maker,  to  pay  a  forged  note,  binds  him  without  any  new  con- 
sideration, provided  the  promisor  had  full  knowledge  of  the 
facts  affecting  his  rights.  Gleason  v.  Henry,  71  111.  109;  1 
Parsons  on  Notes  and  Bills,  101;  Wilson  v.  Alexander,  3 
Scam.  392.  The  appellee's  instruction  >,  as  given,  were  erro- 
neous and  calculated  to  mislead.  It  will  not  be  necessary  to 
notice  the  instructions  in  detail,  as  the  views  here  expressed 
will  be  a  sufficient  guide  in  case  of  a  new  trial. 

The  judgment  of  the  court  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Second  District — May  Term,  1888.        439 

r B_  ■  M~ 

McCulloch  v.  Ellis. 


David  McCulloch 

v. 
Thomas  B.  Ellis. 

Venue — Commencement  of  Suit  in  Wrong  County — Practice — Remedies — 
Motion. 

Where  a  suit  is  improperly  brought  in  a  county  other  than  that  in  which 
the  defendant  resides  or  is  found,  service  being  made  in  another  county,  it 
is  proper  practice  to  quash  the  writ  and  return  and  dismiss  the  suit  upon 
motion* 

[Opinion  filed  December  8,  1SSS.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  Shaw,  Judge,  presiding. 

Messrs.  McCulloch  &  McCulloch,  for  appellant. 

The  well-established  rule  in  this  State  is,  that,  where  proc- 
ess is  defective  on  its  face,  or  the  return  of  service  is,  of 
itself,  insufficient,  the  defect  may  be  taken  advantage  of  by 
motion  to  quash;  but  where  the  objection  to  the  writ  or  serv- 
ice does  not  appear  upon  the  face  of  the  proceedings,  but  has 
to  be  shown  by  matters  dehors  the  record,  the  objection  must 
be  made  by  plea  in  abatement.  Greer  v.  Young,  120  111.  184; 
Holloway  v.  Freeman,  22  111.  197;  McNab  v.  Bennett,  66  111. 
157;  Union  Nat.  Bk.  v.  First  Nat  Bk.,  90  111.  56;  Rubel  v. 
Beaver  Falls  Cut.  Co.,  22  Fed.  Rep.  282;  Holton  v.  Daly,  106 
111.  131;  Hearsay  v.  Bradbury,  9  Mass.  96;  Beam  v.  Parker, 
17  Mass.  601;  Guild  v.  Richardson,  6  Pick.  3  >S;  Charlotte  v. 
Webb,  7  Vt  48;  Lillard  v.  Lillard,  5  B.  Mon.  340. 

If,  at  the  time  of  the  commencement  of  the  suit,  appellee 
was  a  resident  of  Peoria  county,  the  issuing  of  the  alias  writ 
to  Rock  Island  county  was  proper;  for  the  plaintiff,  having 
commenced  his  suit  properly,  is  not  to  be  deprived  of  the  ben- 
efit thereof  by  the  defendant's  changing  his  residence  before 
service.     Funk  v.  Ironmonger,  76  111.  506. 
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When  the  original  writ  has  been  properly  issued,  although 
not  served,  an  alias  may  go  to  another  county.  Funk  v. 
Iron  monger,  supra;  Hughes  v.  Martin,  1  Ark.  386. 

Mr.  George  W.  Spahr,  for  appellee. 

Lacey,  P.  J.  Summons  was  issued  in  favor  of  appellant 
against  appellee  in  Peoria  county  and  directed  to  the  sheriff 
of  that  county,  dated  July  15,  1887,  and  returned  by  the 
sheriff,  "Thomas  B.  Ellis  not  found  in  this  county  this  23d 
day  of  September  A.  D.  18S7."  Alias  summons  was  issued 
directed  to  the  sheriff  of  Rock  Island  county  and  returned 
served  on  the  appellee  by  the  sheriff  of  that  county,  Novem- 
ber 26,  18*7. 

There  was  a  declaration  in  assumpsit  for  legal  services  filed 
by  appellant.  At  the  February  term,  1888,  appellee  entered 
a  special  appearance  by  attorney  and  moved  the  court  to 
quash  the  writ  and  return  thereon,  and  to  dismiss  the  suit; 
which  motion  the  court  sustained,  quashed  the  writ  and  return, 
and  dismissed  the  suit  and  entered  judgment  against  appellant 
for  costs.  To  reverse  said  judgment  this  appeal  is  taken.  In 
support  of  the  motion  to  quash,  appellee  filed  an  affidavit 
showing  that,  at  the  time  of  service  of  the  summons  and 
commencement  of  the  suit,  he  was  a  resident  of  Kock  Island 
county,  and  ever  since  has  been,  and  not  of  Peoria  county,  and 
appellant  tiled  a  counter  affidavit  showing  that  appellee  was 
present  in  Peoria  when  the  first  writ  was  issued  and  suit 
brought. 

The  appellant  insists  that  the  summons  and  return  should 
not  have  been  quashed  and  the  suit  dismissed  on  motion; 
that  plea  in  abatement  should  have  been  filed  by  appellee; 
and  secondly,  that  the  suit  should  not  have  been  dismissed. 
We  think  there  was  no  error  in  the  action  of  the  court  It 
appeared  on  the  face  of  the  record  that  the  appellee  ^ss 
served  in  a  different  county  from  the  one  in  which  he  was 
sued.  The  service  and  return  on  the  summons  both  showed 
it,  at  least  pri?na  facie. 

There  was  nothing  in  appellant's  affidavit  to  show  that 
appellee  was  a  resident  in  Peoria  county  at  the  time  the  suit 
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was  brought  or  afterward, and  we  think  that  the  words,  "may 
be  found,"  in  the  statute,  have  reference  to  the  service  alone. 
The  affidavit  of  appellant  only  proved  his  personal  presence 
in  the  county  at  the  time  the  suit  was  brought,  not  that  he  was 
a  resident 

It  is  not  necessary  in  a  case  like  this  to  file  a  plea  in  abate- 
ment. The  relief  may  be  obtained  on  motion.  It  appears  to 
be  the  proper  practice.  In  Safford  v.  Sangamon  Ins.  Co.,  88 
111.  296,  where  motion  was  made  by  the  defendant  to  quash 
the  writ,  the  court  say:  "The  motion  to  quash  the  summons 
ought  to  have  been  allowed.  On  that  motion  it  was  shown  to 
the  court  that  this  was  a  case  in  which  the  issue  and  service  of 
this  summons  was  forbidden  by  statute."  See  also  Kenney  v. 
Greer,  13  111.  432-450. 

It  is  strenuously  claimed  that  the  suit  ought  not  to  have 
been  dismissed.  We  are  of  opinion  that  the  ruling  in  that 
respect  was  correct.  The  statute  provides  that  it  shall  not  be 
lawful  to  sue  any  one  out  of  the  county  where  he  resides  or 
may  be  found.  The  record  showed  that  this  was  done  in  this 
case. 

The  appellee  was  sued  in  Peoria  county,  where  he  did  not 
reside,  against  the  express  prohibition  of  the  statute.  Appel- 
lant had  no  right  to  have  the  suit  remain  on  the  docket  to 
worry  and  annoy  the  appellee,  and  it  was  proper  and  right  to 
dismiss  it. 

It  would  have  been  lawful  to  either  quash  the  declaration 
or  dismiss  the  suit.  See  cases  above  cited.  It  was  unlawful 
to  plant  the  suit  in  Peoria  county. 

There  being  no  error  in  the  record  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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City  of  Abingdon 

~28      442.  '  V* 

e109  273  Clinton  H.  Meadows  et  al. 


Li st ruction s — Fa st  Driv ing — Ordinance — A bstract. 

1.  An  instruction  in  the  nature  of  an  argument  upon  the  facts  and  the 
duty  of  the  jury  in  the  premises,  is  erroneous. 

2.  The  instructions  must  be  in  writing,  unless  that  form  is  waived  by 
the  parties,  and  relate  only  to  the  law  of  the  case. 

3.  Every  intendment  being  in  favor  of  the  judgments  of  a  court  of  gen- 
eral jurisdiction,  where  complaint  is  made  of  certain  instructions,  all  other* 
given  should  also  appear  in  the  abstract. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthuk  A.  Smith,  Judge,,  presiding. 

Messrs.  Williams,  Lawkence  &  Bancroft,  for  appellant. 

« 

Mi\  F.  F.  Cooke,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  prosecution  brought  against 
appellees  before  a  justice  of  the  peace  for  violating  an  ordi- 
nance of  the  city  of  Abingdon,  and  was  appealed  to  the  Circuit 
Court  of  Knox  county.  A  trial  was  then  had  resulting  in  a 
verdict  and  judgment  for  the  defendants.  Appellant  brings 
the  case  here  for  review.  The  ordinance  in  question  is  as 
follows: 

"Whoever  shall  purposely  and  rapidly  or  immoderately 
ride  or  drive  anv  horse  or  mule  or  other  domestic  animal  or 
any  team  in  any  street  or  alley  in  the  frequented  part  of  the 
city     *     *     *     shall  be  subject  to  a  fine  of  not  less  than  $3." 

The  defendants  were  charged  with  violating  this  ordinance 
by  rapidly  and  immoderately  and  purposely  driving  their 
horses  in  one  of  the  frequented  streets  of  the  city.     That  the 
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appellees  were  speeding  their  horses  together  in  a  frequented 
street  is  not  denied.  The  proof  is  clear  that  the  contest  be- 
tween the  two  men  and  their  horses  was  in  the  qature  of,  and 
in  fact  was  a  race. 

The  contention  of  the  defendants  was  that  they  were  not 
driving  so  fast  as  to  bring  them  within  the  prohibition  of  the 
ordinance.  We  think  the  proof  clearly  shows,  that  this  driv- 
ing was  voluntary  and  wilful  and  that  it  was  both  rapid  and 
immoderate  in  a  public  street,  and  that  it  clearly  came  within 
the  prohibition  of  the  ordinance  and  that  the  verdict  of  the 
jury  was  manifestly  against  the  evidence. 

The  first  and  second  instructions  appear  to  be  similar  to 
those  given  in  the  case  of  L.  &  P.  Ky.  Co.  v.  Foster,  43  III. 
480,  and  are  not  obnoxious  to  the  objections  made.  But  con- 
ceding the  erroneous  character  of  thpse  instructions  we  should 
not  reverse  on  that  ground,  because  of  the  failure  of  appellant 
to  abstract  its  own  instructions  and  brine  them  to  the  attention 
of  the  court;  so  that  we  can  not  6ay  that  their  own  instruc- 
tions may  not  have  cured  any  error  complained  of  in  appel- 
lant's instructions.  Every  intendment  must  be  in  favor  of  the 
judgment  of  a  court  of  general  jurisdiction. 

After  the  jury  had  been  out  nearly  twent}T-four  hours,  the 
court  on  its  own  motion  and  without  request  from  either  party 
or  from  the  jury,  called  the  jury  into  court  and  gave  them 
this  instruction : 

"The  court  of  his  own  motion  further  instructs  you  as  fol- 
lows: One  of  the  modes  provided  by  our  Constitution  and 
laws  for  deciding  questions  of  fact  in  common  law  cases,  such 
as  the  one  you  are  now  considering,  is  by  the  verdict  of  a 
jury.  In  a  large  proportion  of  cases,  and  perhaps,  strictly 
speaking,  in  all  cases,  mathematical  certainty  can  not  be 
attained  or  expected.  Although  the  verdict  to  which  a  juror 
agrees  must  of  course  be  his  own  verdict,  the  result  of  his 
own  conviction,  yet,  in  order  to  bring  twelve  minds  to  a  unan- 
imous result,  you  must  examine  the  questions  submitted  to 
you  with  candor,  without  pride  of  opinion  and  without  a  par- 
tisan spirit,  and  with  a  proper  regard  and  deference  to  the 
opinion  of  each  other,  and  in  conferring  together,  listen  to  each 
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other's  arguments  with  a  disposition  to  be  convinced.  You 
should  consider  that  the  case  must  at  some  time  be  decided  and 
that  it  is  important  to  the  parties  to  this  euit  that  it  be  done 
now  and  by  you  if  it  can  be  done  properly.  That  you  are 
selected  in  the  same  manner  and  from  the  same  source  from 
which  any  future  jury  must  be ;  and  there  is  no  reason  to  sup- 
pose that  the  case  will  ever  be  submitted  to  twelve  men  more 
impartial  or  more  competent  to  decide  it,  or  that  more  or 
clearer  evidence  will  be  produced  on  the  one  side  or  the  other; 
and  with  this  view,  it  is  your  duty  to  decide  the  case  if  you 
can  conscientiously  do  so.  In  order  to  make  a  decision 
more  practicable,  the  law  imposes  the  burden  of  proof  on  one 
party  or  the  other  in  nil  cases.  In  the  present  case  the  burden 
of  proof  is  on  the  plaintiff,  and  if  the  city  has  failed  thus  to 
make  its  case  by  a  clear  preponderance  of  all  the  evidence  in 
the  case,  you  should  find*  the  defendants  nut  guilty;  on  the 
one  hand,  if  much  the  larger  number  of  your  panel  are  for  a 
conviction,  the  dissenting  jurors  should  consider  whether  the 
conclusion  reached  by  them  from  the  evidence  is  correct  when 
the  majority  of  the  jury  come  to  an  opposite  conclusion,  when 
they  are  equally  honest  and  equally  intelligent  and  have  heard 
the  same  evidence  with  the  same  attention,  and  with  an  equal 
desire  to  arrive  at  the  truth,  and  under  the  sanction  of  the 
same  oath;  and  on  the  other  hand,  if  a  majority  are  for  ac- 
quittal, the  minority  ought  seriously  to  ask  themselves  whether 
they  may  not  reasonably,  and  ought  not  to  doubt  the  correct- 
ness of  a  judgment  which  is  not  concurred  in  by  most  of  those 
with  whom  they  are  associated,  and  the  weight  or  sufficiency 
of  that  evidence  which  fails  to  carry  conviction  to  the  minds 
of  their  fellows." 

Sec.  52,  Chap.  110,  R  S.  requires  the  court  to  instruct  tire 
jury  in  writing,  and  only  as  to  the  law  of  the  case.  The  in- 
struction complained  of  is  in  plain  violation  of  this  statute  and 
is  more  in  the  nature  of  an  argument  upon  the  facts,  and  the 
duty  of  the  jury  upon  the  facts,  than  a  statement  of  the  law 
of  the  case. 

The  instruction  was  an  invasion  of  the  rights  of  the  jury  to 
determine  for  themselves  when,  if  ever,  they  would  agree, 
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and  what  verdict  they  would  render.     The  giving  of  this  in- 
struction was  error. 

The  court  had  the  right  to  recall  the  jury  at  any  stage  of 
their  deliberations  and  to  instruct  them  further  upon  the  law 
of  the  case,  either  upon  its  own  motion,  or  on  the  motion  of 
cither  party,  if  they  had  not  been  fully  and  correctly  instructed 
as  to  the  law  before  retiring.  It  is  not  only  the  right  but  the 
duty  of  the  court  to  see  that  the  jury  is  fully  and  correctly 
instructed,  and  this  the  court  may  do  on  its  own  motion,  but 
it  must  always  be  done  in  writing  (unless  that  form  is  waived 
by  the  parties),  and  must  relate  only  to  the  law  of  the  case. 

For  the  error  in  giving  the  above  instruction,  and  because 
the  verdict  was  against  the  evidence,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


William  Ennor 

v. 

Thomas  H.  Hodson. 

Negotiable  Instruments — Note — Action  by  Assignee — Defenses — Holder 
for  Collection — Settlement  by  Maker  with  Payee — Fraud — Instructions  and 
Evidence — Review  of — Signature — Practice — Verification  of  Plea — Time 
— Trusts — Dissenting  Opinion. 

1.  The  raiker  of  a  promissory  nofe  may  settle  the  same  with  the  real 
owner,  and  thereby  defeat  an  action  thereon  brought  by  a  holder  merely  for 
collection.  Questions  as  to  the  sufficiency  of  the  amount  paid  in  settlement 
and  whether  the  owner  has  been  defrauded,  can  not  be  raised  in  such  action. 

2.  In  an  action  on  a  promissory  note,  it  may  be  shown  that  the  plaintiff 
is  merely  a  holder  for  collection,  in  order  to  let  in  the  defense  of  payment 
and  settlement  made  to  and  with  the  payee. 

3.  The  court  below  properly  allowed,  after  the  trial  commenced,  the 
verification  of  a  plea  denying  the  execution  of  the  indorsement  on  the  note 
in  question. 

4.  In  thrt  case  presented,  this  court,  upon  a  review  of  the  instructions 
and  the  evidence,  finds  that  there  was  no  error  in  giving,  modifying  or 
refusing  the  instructions  asked,  and  that  the  evidence  supports  the  verdict 
for  the  defendant. 
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5.  Where  a  trustee  has  placed  himself  in  a  position  antagonistic  to  the 
trust,  he  can  not  claim  any  benefit  under  the  same. 

6-  A  witness  having-  testified  th  it  he  is  acquainted  with  a  person's  signa- 
ture from  seeing  it  attached  to  papers  known  to  have  been  signed  by  him, 
is  competent  to  testify  to  a  supposed  indorsement  by  such  person. 

[Opinion  filed  December  13, 1888.] 
* 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  Countj;  the 
Hon.  Joseph  M.  Bailey,  Judge,  presiding 

Messrs.  D.  &  T.  J.  Sheean,  for  appellant. 

Messrs,  E.  L.  Bedford  and  William  Spensley,  for  appellee. 

Lacey,  P.  J.  The  appellant  sued  the  appellee  in  an  action 
of  assumpsit  on  a  promissory  note  given  by  the  latter  to  Alice 
Ennor,  and  averred  to  have  been  indorsed  to  appellant.  The 
note  was  given  in  the  sum  of  $6,000,  without  interest,  if  paid 
when  due,  dated  September  18, 1882,  and  due  in  twelve  months 
from  date. 

There  was  a  plea  of  the  general  issue  and  notice  given  in 
accordance  with  the  provisions  of  the  statute  of  several  special 
defenses.  1.  That  the  note  was  never  indorsed  by  the  payee 
to  appellant.  This  was  accompanied  by  affidavit  sworn  to. 
2.  The  appellee,  without  notice  of  any  indorsement,  paid  the 
payee  the  said  note  in  full  in  a  deed  for  eighty  acres  of  land 
and  the  sum  of  $3,442.43,  in  full  satisfaction  of  the  note. 
8.  That  the  note  was  only  held  by  said  appellant  as  the  agent 
of  Alice  Ennor,  and  that  it  was  indorsed  fraudulently,  and  that 
the  appellant  paid  no  consideration  for  the  note.  The  cause 
was  tried  by  a  jury  and  resulted  in  a  verdict  in  favor  of  appel- 
lee, and  the  court,  after  overruling  a  motion  for  a  new  trial, 
gave  judgment  against  the  appellant  for  costs,  from  which 
judgment  this  appeal  is  taken. 

On  the  trial  of  the  cause  two  defenses  were  particularly 
relied  on.  The  first  was  that  the  note  had  never  been  in- 
dorsed by  the  payee,  and  hence  no  recovery  could  be  had  on 
it  in  the  name  of  appellant  as  the  legal  holder,  as  was  attempted. 
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The  second  was  that  even  if  the  note  had  been  indorsed  by  the 
payee,  it  was  only  indorsed  for  collection,  and  that  after  such 
indorsement  the  appellant's  agency  for  collection  had  been 
revoked  by  the  payee,  and  that  she  had  settled  the  note  in  full 
with  the  appellee,  and  that  nothing  remained  due  on  it. 

Concerning  the  first  issue  in  regard  to  the  inJorsement,  the 
evidence  was  conflicting  and  contradictory,  but  as  we  view  it> 
sufficient  to  sustain   the  verdict.     If  that  had  been  the  only 
issue,  and  if  the  instructions  given  for  appellee  had  not  laid 
down  the  law  a6  to  the  second  point  of  the  defense,  it  would 
not  be  necessary  to  examine  the  case  further.     But  as  the 
jury  may  have  found  for  appellee  on  the  theory  that,  while  the 
note  was  actually  indorsed  by  Alice  Ennor,  yet  she  was  the 
equitable  owner  and  had  received  full  satisfaction  of  it  from 
appellee,  it  results  that  the  instructions  and  rulings  of  the  court 
concerning  the  last  named  issue  must  be  correct,  and  we  must 
pass  on  those  questions  also.     We  must  also  pass  upon  the 
complaint  of  the  appellant  that  the  court  erred  in  modifying 
Lis  second  and  fifth  given  instructions,  the  modification  com- 
plained of  being  that  the  court  so  charged  them  as  to  make 
the  right  to  recover  depend  on  the  apj  ellant  being  the  equi- 
table as  well  as  legal  owner  of  the  note,  instead  of  his  being 
the  legal  owner  only,  as  they  were  offered  by  appellant.     This 
action  of  the  court  is  one  of  the  matters  most  seriously  com- 
plained of  by  counsel  for  appellant.     In  discussing  the  merits 
of  the  defense  offered,  we  will  confine  ourselves  to  the  facts 
and  circumstances  and  the  law  thereto  applicab'e  concerning 
the  alleged  payment  of  the  note  to  Alice  Ennor.     It  appears 
that  appellant  is  the  father  of  Alice  Ennor,  and  that  on  May 
20,  1878,  he  deeded  to  Alice  the  160  acres  of  land  afterward 
sold  to  the  appellee,  and  for  which  the  note  in  question  was 
given,  for  a  named  consideration  in  the  deed  of  §4,500,  which 
deed  was  duly  recorded    in  La  Fayette  county,  Wisconsin, 
where  the  land  was  situated,  January  17,  1879.     Alice  Ennor, 
on  the  18th  day  of  September,  1882,  deeded  the  land  in  ques- 
tion to  the  appellee  in  consideration  of  $6,000  named  in  the 
deed,  and  for  which  the  note  in  question  was  given  to  her  for 
the  amount     It  appears  that  the  appellant  throughout  the 
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entire  transaction  acted  for  Alice  in  making  the  sale  of  the 
land  to   appellee,  taking  the   note  and  transacting   the  busi- 
ness generally.     It  appears,  too,  that  Alice  did  not  pay  her 
father  any  money  for  the  land.     The  appellant,  after  taking, 
the  note  in  question,  held  the  same  in  his  own  possession,  and 
claims  that  Alice,  within  about  one  month  after  it  was  given, 
indorsed  it  to  him  in  her  own  hand,  as  appeared  on  the  back 
of  the  note,  the  name  of  Alice  purporting  to  be  her  own  hand- 
writing.    Some  time  prror  to  May,  1S85,  Alice,  who  was  at 
the  time  of  the  trial  about  fifty-nine  years  old,  and  her  father, 
had  a  falling  out,  and  she  undertook  to  repudiate  her  fathers 
right   to  act  as  her  agent  concerning  the  note  any  farther, 
and  on  the  4th  of  May,  1SS5,  entered  into  a  written  contract 
with  appellee  wherein  it  is  recited  that  the  land  in  question 
was  deeded  to  him  under  a  contract  that  he  was  to  subdivide 
said  land  into  ten-acre  tracts  and  sell  the  same,  and  make  deeds 
to    purchasers,  and  'receive  for   such   services   all   sums  or 
amounts  which  might  be  realized  over  and  above  the  sum  of 
$6,000,  and  was  tD  be  allowed,  over  and  above  the  sum  of  $6,000, 
the  sum  of  $100   for  expenses,  and  that  appellee  was  to  be 
allowed  at  least  $30  per  acre  for  the  land  remaining  unsold 
when  the  agency  should  terminate;  and  further  reciting  that 
appellant  retains  said  note  and  threatens  to  sue  it  and  get  the 
money  into  his  own  hands  against  her  will,  and  reciting  that 
the  land  had  been  attached  as  the  property  of  appellant  and 
the  moneys  realized  from  the  said  sale  placed  in  the  hands  of 
a  trustee  to  abide  the  event  of  the  6iiit     It  was  therefore 
agreed  in  and  by  said  instrument,  and  she  did  in  terms  revoke 
the  agency  of  appellant  in  the  matters  in  question  and  forbid 
his  bringing  suit  against  the  appellee  in  the   note,  and  she 
further    agreed   to   receive  the    land  remaining  unsold  (the 
eighty  acres)  back,  which  had  been  conveyed  to  appellee  in 
trust,  and  the  further  payment  to  her  of  the  $3,442.43  remain- 
ing in  the  hands  of  E.  L.  Bedford,  as  trustee,  in  full  satisfac- 
tion of  her  claim  against  appellee.     The  appellee  showed  in 
evidence  a  receipt  signed  by  said  Alice,  dated  August  24,  1S86, 
in  full  for  the  $3,442.43,  and  a  deed  back  to  her  of  the  eighty- 
acre  tract  of  land,  in  full  compliance  with  the  terms  of  said 


Second  District — May  Term,  1888.       44(J 


Ennor  v.  Hodeon. 


last  named  agreement  The  appellee  further  showed  a  notice 
in  writing  signed  by  Alice,  directed  to  appellee,  of  August  10, 
1SS6,  notifying  him  that  she  never  signed  a  note  for  §0,000  to 
her  father  for  the  Elk  Grove  land  and  notifying  him  she 
would  hold  him  responsible  for  the  amount  and  authorizing 
him  not  to  pay  it  to  her  father,  as  it  belonged  to  her.  The 
appellee  further  showed  an  indemnifying  b>nd  given  by 
Alice  to  him  of  the  same  date  with  the  receipt,  agreeing  to 
keep  him  harmless  against  the  said  note  and  all  costs  and  ex- 
penses by  reason  of  its  being  in  the  hands  of  appellant,  and 
against  auv  claim  lie  or  any  one  might  have  in  the  note.  The 
evidence  no  doubt  shows  that  the  execution  of  the  contract, 
the  notice  and  the  subsequent  payment  and  accord  with  Alice 
was  done  at  appellee's  instance. 

The  appellee  sold,  in  addition  to  the  land  for  which  the 
83,442.43  was  realized,  one  other  twenty-acre  tract,  and  after- 
ward received  a  deed  back  for  it,  but  realized  the  sum  of  §400 
for  it.  The  deposit  of  §3,442.43  drew  four  per  cent,  interest 
per  annum  while  the  litigation  between  appellant  and  the 
Cleveland  Iron  Company  proceeded,  and  principal  and  interest 
at  the  time  of  the  date  of  said  receipt  amounted  to  about 
$3,700,  which,  added  to  the  §400,  makes  §4,100  realized  by 
appellee  out  of  the  land.  The  evidence  discloses  that  appel- 
lee only  paid  Alice  Ennor,  in  cash,  §2,400,  and  gave  her  a 
deed  for  the  eighty  acres  of  land  unsold,  leaving  in  his  hands 
§1,790  unaccounted  for.  The  evidence  shows  that  appellee 
had  some  arrangement  with  Alice  by  which  he  was  to  keep 
this  amount,  but  what  that  was — whether  for  fees  for  legal 
services  (for  appellee  was  an  attorney  at  law)  or  for  what  pur- 
pose— the  evidence  does  not  disclose.  It  is  claimed,  in  the 
argument  of  counsel  for  appellant,  that  the  land  in  question 
was  deeded  by  appellant  to  Alice  Ennor,  and  the  §0,000  note 
taken  in  her  name  as  a  scheme  to  prevent  the  Cleveland  Iron 
Company  from  reaching  the  land.  It  appears  that  the  Cleve- 
land Iron  Company  had  a  large  judgment  which  they  were 
trying  to  collect  of  the  appellant,  or,  at  least,  it  was  in  ex- 
istence at  the  time  of  his  deed  to  his  daughter.  If  this  theory 
were  correct,  and  the  land  was  really  the  land  of  appellant. 
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and  was  neither  intended  as  a  gift  to  his  daughter  nor  was 
conveyed  to  her  in  consideration  of  his  indebtedness  to  her 
for  money  used  by  him,  left  to  Alice  by  her  mother,  and  Alice 
indorsed  the  note  back  to  appellant  as  his  own,  it  would  be 
conceded  that  the  appellant  had  a  right  to  recover  on  the  note 
in  question,  notwithstanding  any  settlement  made  by  appellee 
with  Alice.  The  possession  of  the  note  by  appellant  with  the 
indorsement  would  be  sufficient  notice  to  appellee  that  the 
note  belonged  to  appellant.  But,  on  the  other  hand,  if  the 
appellant  never  had  any  interest  in  the  note  except  to  hold  it 
as  the  mere  agcut  of  Alice,  we  think  it  equally  clear  that  she 
had  a  right  to  collect  it  from  the  maker,  and  the  mere  fact 
that  the  legal  title  to  the  note  was  in  appellant  for  collection 
and  that  he  held  the  possession,  would  make  no  difference. 
He,  having  no  interest  in  the  note,  could  not  insist  on  its  col- 
lection after  it  had  been  settled  witli  the  real  owner.  And 
such  settlement  may  be  made  with  the  maker  by  the  real 
owner  of  a  promissory  note  as  against  the  mere  holder  of  it 
for  collection,  either  before  or  after  the  6uit  is  instituted. 
Even  in  case  of  the  indorser  of  a  note  holding  it  as  collateral 
security  for  a  sum  less  than  the  face  of  the  note  and  interest,  the 
maker  may  have  his  defense  against  such  indorser  as  he  would 
have  had  against  the  payee,  as  to  any  balance  due  on  the  note 
over  and  above  the  amount  for  which  the  payee  held  it  for 
security,  even  though  the  indorser  were  an  innocent  holder. 
Such  defenses  are  allowed  because  it  is  equitable  to  do  so,  and 
it  prevents  circuity  of  action.  Steerc  v.  Benson,  2  111.  App. 
200;  Mayo  v.  Moore,  28  111.  428;  President,  etc.,  v.  Cbapin, 
S  Met.  40;  Jones  v.  Heffert,  2  Starkie,  3  Eng.  C.  L.  356;  Atlas 
Bank  v.  Doyle,  9  R.  I.  76. 

The  same  principle  is  involved  here,  and,  on  the  theory  of 
appellee's  case,  its  application  is  more  forcibly  demanded,  for 
the  appellant  received  the  indorsement  knowing  of  the  pecul-  I 

iar  contract  concerning  the  deeding  of  the  land  in  question  to 
the  appellee,  besides  accepting  the  indorsement  of  the  note  as 
a  mere  volunteer.  We  therefore  perceive  no  error  in  the 
modification  of  the  appellant's  second  and  fifth  instructions  in 
the  particular  complained  of.     The  way  the  instructions  read 
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when  presented  to  the  court,  the  entire  defense  of  satisfaction 
of  the  note  by  agreement  between  Alice  and  appellee  was  cut 
off,  provided  appellant  showed  by  a  preponderance  of  the  evi- 
dence that  the  note  was  actually  indorsed  by  Alice  to  him  and 
he  retained  the  possession  thereof;  for  then  the  legal  title 
remained  in  him  though  the  actual  ownership  might  be  in 
Alice,  with  whom  the  appellee  had  settled.  It  would  have 
been  error  to  have  given  the  instruction  as  drawn.  It  follows, 
also,  that  the  appellee's  instructions  given  by  the  court,  based 
on  the  idea  of  equitable  title  in  Alice,  the  payee,  and  settle- 
ment with  her,  were  proper,  and  rightfully  given. 

The  objection  made  that  the  court  allowed  the  appellee  to 
file  a  verification  to  the  plea  denying  the  execution  of  the 
indorsement  after  trial  commenced,  is  not  well  taken.  Under 
our  present  statute  such  amendments  are  allowable  at  any  time 
before  judgment;  nor  did  the  court  err  in  refusing  to  strike 
special  notice  of  defense  from  the  files.  No  reason  is  sug- 
gested why  such  action  was  erroneous,  and  none  occurs  to  us. 

The  objections  to  the  admission  of  evidence  for  appellee 
are  mostly  answered  and  overruled  in  principle  by  the  sug- 
gestions that  we  have  already  made,  and  we  perceive  no  error 
in  allowing  appellee  to  testify  to  the  supposed  signature  of 
Alice  Ennor  to  the  indorsements.  A  sufficient  foundation 
was  laid.  lie  testified  that  he  was  acquainted  with  her  signa- 
ture from  seeing  it  attached  to  papers  known  to  be  signed  by 
her. 

The  appellant's  counsel  contend  that  the  court  erred  in  refus- 
ing to  give  the  appellant's  sixth  to  sixteenth  refused  instruc- 
tions, inclusive;  but  no  cause  is  shown  in  their  brief  why  it 
was  error  to  refuse  them,  except  as  to  the  seventh  to  fourteenth 
inclusive.  The  theory  of  the  eleventh  instruction  was  that,  if 
the  note  had  been  assigned  by  Alice  Ennor  to  the  appellant 
before  it  had  become  due,  and  had  not  been  paid  to  him,  then 
he  mnst  recover.  The  reason  given  for  supposing  this  one 
good  is  that  appellee  was  cut  off  from  making  his  proposed 
defense,  because  it  was  attempting  to  show  failure  of  considera- 
tion  or  want  of  consideration  for  the  assignment,  and  that,  it 
is  insisted,  can  not  be  done  under  the  general  issue,  and  must 
lie  specially  pleaded,  citing  Sheldon  v.  Lewis,  97  111.  640. 
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It  is  claimed  in  appellant's  brief  also  that  it  was  error  to  refuse 
the  appellant's  seventh,  eighth  and  eleventh  refused  instruc- 
tions, for  the  further  reason  that  the  maker  cannot  question,  in 
a  suit  against  him  by  the  assignee,  what  consideration  the 
assignee  paid  for  the  note,  as  it  does  not  concern  the  maker, 
citing  Edwards  on  Bills  and  Promissory  Notes,  250,  and  Bur- 
nap  v.  Cook,  32  111.  168.  The  law  cited  can  not  have  any 
application  when  applied  to  facts  in  this  case  and  to  the  defense 
pet  up.  There  appears  to  be  a  misapprehension  as  to  the 
nature  of  the  defense  relied  on.  It  is  not  that  there  was  no 
consideration,  or  that  there  was  a  failure  of  consideration  for 
the  assignment,  or  that  the  assignment  was  void  for  want  of 
consideration,  or  that  the  assignment  did  not  transfer  the  legal 
title  so  that  suit  could  be  brought  in  the  name  of  the  appel- 
lant. It  is  admitted  that  the  assignment  is  valid,  so  that  suit 
may  be  brought  in  the  name  of  appellant,  provided  there  was 
art  assignment  in  fact;  but  the  defense  is  that  the  appellant  was, 
and  had  been,  a  mere  holder  for  collection,  and  not  entitled  to 
the  same  protection  as  to  defenses  against  the  note  as  an  inno- 
cent purchaser  before  maturity  for  value.  The  conditions  of 
his  holding  could  be  shown  in  order  to  let  in  the  defense  of 
payment  and  settlement  made  to  and  with  the  payee,  and  the 
rules  above  cited  are  not  violated  by  admitting  evidence  show- 
ing in  what  capacity  appellant  held  the  note  in  connection  with 
and  as  a  part  of  the  chain  of  defense.  The  notice  was  amply 
broad  to  admit  it. 

It  is  insisted  that  the  fifteenth  refused  instruction  asked  for 
by  appellant  should  have  been  given.  This  holds  that, "  if  appel- 
lee, with  the  intention  of  dividing  up  a  large  sum  of  money 
between  himself  and  his  brother  and  E.  L.  Bedford,  made  the 
payment  to  Alice  Ennor,  as  claimed  by  said  defendant,  then 
such  payment  to  Alice  is  no  payment  of  said  note,"  etc. 

This  point  seems  to  be  much  relied  on,  and  a  large  part  of 
the  appellant's  argument  is  taken  up  in  trying  to  show  the  bad 
faith,  improper  conduct  and  fraudulent  intentions  of  appellee, 
his  brother  and  Bedford,  as  regards  the  fund  in  controversy. 
It  is  also  attempted  to  show  that  appellee  has  failed  to  pay  all 
that  he  ought  to  have  done  to  Alice  in  the  settlement  of  the 
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note;  that  he  improperly  retained  $1,700.  As  we  view  the 
matter  these  considerations  are  wholly  immaterial,  provided  in 
reality  the  money  due  on  the  §6,000  note  was  equitably  due 
to  Alice  Ennor,  and  the  appellant  only  held  the  note  as  her 
agent  for  collection.  If  Alice  Ennor  was  defrauded  by  ap- 
pellee it  was  no  concern  of  his.  She  would  be  the  proper 
person  to  bring  him  to  account,  and  not  the  appellant.  And 
it  is  presumable  she  will  do  so  in  some  other  proceeding,  if 
she  is  not  fully  satisfied  with  the  settlement.  On  the  hypoth- 
esis that  the  note  is  hers,,the  appellant  can  not  interfere.  The 
evidence  does  not  fully  disclose  and  we  need  not  inquire  for 
what  consideration  appellee  was  allowed  to  retain  the  money 
he  did.  It  follows,  then,  that  instruction  No.  15,  offered  by 
appellant,  was  properly  refused. 

As  to  the  other  refused  instructions,  as  there  is  no  error 
pointed  out,  we  will  not  examine  them,  as  we  suppose  if  there 
had  been  any  objection  to  refusing  them  it  would  have  been 
shown  what  it  was.  It  was  not  error  to  command  and  not 
advise  the  jnry  to  find  in  favor  of  appellee  on  the  hypothesis 
contained  in  his  first  and  second  instructions.  We  think  that 
there  was  ample  evidence  on  which  to  base  appellee's  third 
instruction.  The  appellee  had  a  clear  receipt  and  quittance 
as  against  the  note  from  Alice.  It  was  paid  partly  in  money 
and  partly  in  a  deed  for  eighty  acres  of  land.  It  was  partly 
paid  and  partly  accorded  and  was  receipted  for  in  full;  and  if  she 
was  the  equitable  owner,  .that  was  good  as  to  appellant,  and 
neither  in  this  instruction  nor  the  fourth  could  the  jury  be 
misled  because  the  instruction  used  the  word  "pay"  Alice 
Ennor,  as  claimed  by  the  defendant,  instead  of  "  settled,"  as 
set  out  in  the  fifth.  The  fifth  instruction  given  for  appellee 
is  proper,  as  we  view  the  law. 

The  last  objection  made  by  appellant's  counsel,  that  appellee 
can  not  set  up  the  defense  sought  to  be  made  for  the  reason 
that  the  will  of  Grace  Ennor,  mother  of  Alice,  gave  appellant 
"power  and  authority  to  control  Alice  Ennor's  property  dur- 
ing his  lifetime,"  will  be  considered  hereafter. 

We  have  now  considered  all  the  appellant's  objections 
concerning  the  giving,  modifying  and  refusing   instructions, 
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and  the  admission  of  evidence,  and  it  now  remains  to  be  con 
sidered  whether  the  evidence  justifies  the  verdict.  To  this 
question  we  will  now  address  ourselves.  It  will  be  observed 
that  the  appellant  did  not  offer  himself  as  a  witness,  and  the 
only  evidence  he  has  to  rely  on  to  show  that  he  was  the  owner 
of  the  note  in  his  own  right,  is  the  fact  that  he  deeded  the 
land  to  appellee  without  any  consideration  being  paid  at  the 
time,  and  that  after  the  deed  was  made  to  appellee  for  the 
hind,  and  the  note  given  to  Alice  Ennor,  he  retained  possession 
of  the  note  and  procured  Alice  to  indorse  the  note  to  him, 
which  last  claim  is  hotly  contested  by  appellee  and  Alice,  and 
perhaps  another  fact,  that  about  that  time  lie  was  endeavoring 
to  defeat  the  collection  of  the  judgment  owned  by  the  Cleve- 
land Iron  Company.  Out  of  these  facts  and  circumstances 
appellant's  counsel  infer  that  he  deeded  the  land  to  Alice,  for 
the  purpose  of  defeating  the  collection  of  this  judgment- 
Against  these  facts  and  circumstances  we  have  the  following 
evidence: 

1.  Alice  Ennor  testified:  "On  September  IS,  18S2,  my 
father  had  everything  in  his  own  bauds  and  did  as  he  had  a 
mind  to  with  all  the  property  my  mother  left  me.  This  land 
was  bought  with  money  my  mother  left  me.  He  came  over 
and  got  me  to  sign  the  deed  to  Mr.  Hod  son;  said  it  was  better 
to  sell  it  than  to  pay  taxes.  I  paid  the  taxes  that  year,  which 
was  $49.50." 

2.  M.  Y.  Johnson  was  produced  as  a  witness  on  the  part  of 
appellee,  and  testified  as  follows:  UI  know  plaintiff;  was 
attorney  for  the  Cleveland  Iron  Company  against  him.  I  rec- 
ollect of  his  testifying  in  February,  1882,  in  regard  to  the  lands 
in  Wisconsin  in  controversy  in  this  6uit  It  was  in  that  proceed, 
iug  where  Mr.  Ennor  was  praying  to  be  discharged  from  arrest 
in  an  insolvency  proceeding.  He  testified  he  was  the  agent  of 
Alice  Ennor;  that  she  received  some  §8,000  from  her  mother's 
will;  that  $4,000  of  the  money  was  in  his  hands  as  agent  for 
Alice;  that  he  had  a  mortgage  on  this  land;  that  the  interest 
was  not  paid  and  he  foreclosed  it;  when  it  was  sold  by  the 
sheriff  he  and  some  other  gentlemen  went  out  there  and  he 
bid  it  off  for  Alice  Ennor,  but  the  sheriff  misunderstood  and 
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struck  it  off  in  his  name,  and  the  deed  was  made  out  to  him, 
and  he  immediately  transferred  the  deed  to  Alice  Ennor;  that 
is  the  substance  of  it,"  etc. 

3.  In  addition  to  this,  the  will  of  Grace  Ennor,  the  mother, 
was  introduced  in  evidence  on  the  j  art  of  appellee,  which 
showed  that  the  testatrix  gave  uto  Alice  all  personal  property 
belonging  to  her,  unconnected  with  her  husband,"  in  trust  to 
Wm.  Ennor,  her  husband,  in  trust  for  her  daughter,  Alice,  for 
the  purpose  hereafter  named;  also  moneys  due  from  her  hus- 
band, as  follows:  "All  my  persoual  property  I  give  to  my 
only  child  alive,  Alice  Ennor;  all  the  furniture  in  the  house; 
also,  my  gold  watch,  with  all  my  clothes;  also,  the  policy  of 
insurance  in  the  Northwestern  Insurance  Company, at  Milwau- 
kee, on  my  husband's  life  for  ten  years,  if  he  lives,"  which 
insurance  was  made  for  her  sole  benefit.  The  will  further 
created  Wm.  Ennor  sole  trustee  for  her  daughter,  Alice,  to 
act  and  transact  all  her  affairs  during  his  natural  life,  without 
control  of  her  husband,  etc.     The  will  was  duly  probated. 

The  above  seems  to  be  the  substance  of  all  the  evidence  on 
the  question  of  the  ownership.  We  think  there  is  abundance 
of  evidence  from  which  the  jury  might  properly  find  for  the 
appellee  and  this  question  of  the  ownership  of  the  note. 

It  will  be  seen  as  above  stated  that  appellant  did  not  go  upon 
the  witness  stand  to  support  his  theory  of  the  ca*c  or  claim 
under  oath  that  the  land  was  his ;  indeed,  he  could  not  have 
done  so  without  convicting  himself  of  perjury  committed 
either  at  the  one  time  or  the  other.  Would  the  appelant 
without  his  oath  denying  his  former  testimony,  and  on  no 
more  evidence  than  appears  in  the  record  now,  have  us  be- 
lieve that  he  had  committed  perjury  in  such  testimony? 

But  it  is  suggested  that  he  can  hold  the  note  and  collect  it 
as  the  trustee  of  Alice.  This  seems  to  be  the  last  resort  to 
which  appellant  flies  to  make  out  a  case.  We  think  under 
the  circumstances  he  should  not  be  allowed  to  benefit  by  such 
claim  as  this.  As  to  any  trusieeship  he  may  have  had,  we 
think  he  has  placed  himself  in  such  antagonistic  position  to 
the  trust  that  it  must  be  regarded  as  having  been  repudiated. 
It  is  not  shown  that  he  has  ever  attempted  to  administer  the 
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property  a6  Alice's  agent  or  trustee.  Ho  made  the  deed 
directly  to  her  without  reservation,  and  by  that  means  placed 
the  land  entirely  under  her  control,  without  regard  to  the  trust? 
and  he  should  not  be  allowed  to  reclaim  it.  He  has  also 
brought  this  suit  in  his  own  name  -without  mention  of  any 
trust  in  the  declaration,  and  claims  the  money  as  his  own,  and 
if  it  is  collected  will  hold  it  as  his  own.  Even  in  his  brief 
here  he  strenuously  insists  that  the  note  is  his  in  his  own  right, 
thus  repudiating  his  trusteeship;  and  in  taking  an  antago- 
nistic attitude  to  it,  we  think  he  can  not  claim  the  benefit  of  it. 
Alice  now  has  the  money,  or  a  greater  portion  of  it,  in  her  own 
hands,  and  the  deed  of  the  eighty  acres  in  her  own  name,  and 
the  result  would  be,  if  appellaut  succeeds,  she  would  be  com- 
pelled, under  her  indemnifying  bond  to  appeilee,  to  surrender 
it  all  to  appellee,  and  appellee  be  compelled  to  hand  it  over  to 
him.  Seeing  that  appellant  is  claiming  this  fund  as  his  own, 
we  think  the  law  would  not  sanction  such  an  injustice. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 

C.  B.  Smith,  J.,  dissenting.  This  is  a  very  remarkable  case 
from  the  beginning  to  the  ending,  and  justifies  the  truth  of  his- 
tory, or  poetry,  or  both,  "  that  truth  is  stranger  than  fiction." 
I  reluctantly  dissent  from  the  judgment  of  the  majority  of  the 
court  in  this  case,  for  whose  judgment,  learning  and  justice  I 
have  great  respect,  and  so  feel  that  it  is  due  to  them  as  well 
as  myself  and  the  parties  to  the  suit,  to  give  the  grounds  of 
my  dissent.  I  shall  do  so  with  as  much  brevity  as  possible 
consistent  witb  a  correct  statement  of  the  case,  and  enough  of 
its  facts  to  make  myself  understood.  Anything  like  a  full  or 
substantial  statement  of  all  the  facts  leading  to,  through  and 
to  the  end  of  this  suit  would  prolong  this  opinion  far  beyond 
what  I  intend  or  what  is  necessary  to  enable  me  to  state  intel- 
ligently the  ground  of  my  objection  to  the  judgment.  Appel- 
lant, William  Eimor,  is  now  an  old  man  about  eighty  years  of 
age  and  a  widower.  On  August  2D,  1874,  his  wife,  then  living, 
was  sick,  and  expecting  soon  to  die,  made  this  will,  viz.: 
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"I,  Grace  Ennor,  wife   of  William   Ennor,  being  sick  and 


under  the  impression  that  I  shall  not  recover,  do  this  day 
assign  over  all  personal  property  belonging  to  me  unconnected 
with  my  said  husband,  in  trust  to  Wm.  Ennor,  my  said  hus- 
band, in  trust  for  my  daughter,  Alice  Ennor,  for  the  purpose 
hereinafter  mentioned;  also  all  moneys  due  me  from  my  hus- 
band, which  is  as  follows:  All  my  personal  property  I  give 
to  my  only  child  alive,  Alice  Ennor;  all  the  furniture  in  the 
house;  also  my  gold  watch  with  all  my  clothes;  also  the  policy 
of  insurance  in  the  Northwestern  Insurance  Company,  at 
Milwaukee,  Wisconsin,  on  my  said  husband's  life,  or  for  ten 
years,  if  he  lives,  which  insurance  was  made  for  my  sole 
benefit.  Now  *I  appoint  my  husband,  Wm.  Ennor,  my  sole 
trustee  for  my  daughter,  Alice  Ennor,  wife  of  Martin  Ennor, 
at  Apple  River,  to  act  and  transact  all  her  affairs  during  his 
natural  life,  without  the  control  of  her  said  husband,  he  not  to 
have  nothing  to  do  in  her  affairs.  All  to  be  managed  by 
William  Ennor,  my  said  husband,  as  long  as  he  lives. 

"  Grace  Ennor.     [Seal.]" 

This  will  is  the  source  of  all  the  property,  both  real  and 
personal  (including  the  note  sued  on),  hereinafter  mentioned. 

This  will  makes  Wm.  Ennor  the  trustee,  to  have  possession 
of  and  control  the  property  in  trust  for  his  daughter  as  long 
as  he  lives. 

In  settling  the  estate  of  his  wife,  Wm.  Ennor  had  judicial 
proceedings  against  certain  parties  to  enforce  the  collection  of 
debts  due  his  wife,  resulting  in  his  buying  at  a  judicial  sale 
160  acres  of  land  in  Wisconsin,  on  a  foreclosure  of  a  mort- 
gage deeded  to  his  wife,  and  taking  the  deed  in  his  name,  but 
without  recital  in  the  deed  that  he  held  in  trust  for  his 
daughter. 

Wm.  Ennor,  some  time  after  this  deed  was  made  to  him, 
became  involved  in  litigation  with  the  Cleveland  Iron  Com- 
pany, and  pending  this  controversy,  conveyed  this  land  to  his 
daughter,  Alice  Ennor,  but  without  any  consideration  in  fact 
being  paid  to  him  for  the  land.  While  the  land  was  then  in 
his  daughter's  name,  William  Ennor  proposed  to  Thomas  H. 
Ilodson  to  sell  him  the  land  and  cut  it  up  in  ten  acre  lots  and 


458  Appellate  Courts  of  Illinois. 

Vol.  28.]  Ennor  v.  Hodson. 

sell  it  separately,  and  thus  be  able  to  realize  better  prices. 
After  6ome  preliminary  negotiations  between  Alice  and  her 
father  and  Hodson,  it  was  determined  to  make  the  sale,  and 
the  deed  was  executed  by  Alice  Ennor  to  Thos.  H.  Hodson, 
for  the  sum  of  $0,000,  and  Hodson,  then  a  young  man  with- 
out any  property,  or  at  least  but  little,  gave  his  note  payable 
to  Alice  Ennor  for  the  $6,000,  but  without  any  security  of 
any  kind.  The  land  was  divided  and  parts  of  it  sold  at  a 
good  price,  and  the  money  received  by  appellee  Hodson. 
About  this  time  The  Cleveland  Iron  Company  attached  the 
land  as  the  property  of  Win.  Ennor,  but  this  attachment  was 
finally  defeated  and  needs  no  further  notice. 

Some  time  after  the  note  of  $0,000  was  made  and  deliv- 
ered William  Ennor  claims  that  his  daughter  assigned  the 
note  to  him;  also,  without  any  consideration  in  fact  passing 
for  such  assignment.  After  the  note  became  due  William 
Ennor  frequently  demanded  payment  of  Hodson,  but  was  put 
off  with  one  pretext  or  another  uutil  finally  he  flatly  refused 
to  pay  the  note,  and  told  Ennor  to  sue  on  it,  and  that  he 
would  not  get  his  money  without  suing. 

After  the  land  was  conveyed  to  Thos.  H.  Hodson,  he  sold 
in  one  way  or  another,  eighty  acres,  realizing  the  gross  sum 
of  $4,110,  and  still  had  eighty  acres  of  the  land  left. 

Appellee  refusing  to  pay  the  note,  this  suit  wa6  brought  to 
enforce  payment  by  William  Ennor.  The  declaration  de- 
clared on  the  note  and  its  indorsement  to  the  plaintiff  in  the 
usual  manner.  Defendant  pleaded  the  general  issue  and  a 
special  plea  denying  the  assignment,  and  gave  notice  that  he 
would  prove  on  the  trial  that  plaintiff  only  held  the  note  as 
agent  for  Alice  Ennor,  and  that  he  paid  and  fully  settled  with 
Alice  Ennor  for  the  full  amount  of  the  note.  On  the  trial 
William  Ennor,  plaintiff,  and  W.  D.  Ennor,  son  of  Alice 
Ennor,  both  swear  positively  that  Alice  Ennor  signed  the 
indorsement  with  her  own  hand,  and  that  /they  saw  her  sign 
it.  Martin  Ennor,  the  husband  of  Alice  Ennor,  swears  that 
he  thinks  it  is  his  wife's  signature. 

Alice  Ennor  testifies  that  she  never  indorsed  the  note  and 
that  it  was  not  her  signature.     Princess  Ennor  testifies  that 
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she  knew  her  mother's  handwriting,  and  that  the  writing  on 
the  back  of  the  note  was  not  in  her  mother's  handwriting. 

The  defendant,  Thos.  H.  Hodson,  testifies  that  he  does  not 
think  the  indorsement  genuine;  thinks  it  a  forgery.  This 
was  all  the  evidence  upon  the  question  of  the  genuineness  of 
the  assignment.  1  think  the  proof  in  this  case  entirely  fails 
to  overcome  the  positive  testimony  of  the  witnesses,  who 
swear  that  this  woman  signed  the  indorsement.  But  it  was  a 
material  and  vital  question  in  the  case,  and  called  for  accurate 
and  correct  instructions  from  the  court. 

Conceding  all  the  equitable  claims  of  Alice  Ennor  to  the 
land  and  its  proceeds,  the  note,  it  is  clear,  under  the  will  of 
her  mother  in  evidence,  that  the  father  was  the  legal  cus- 
todian of  all  her  property  of  every  kind  derived  from  her 
mother  during  his  life,  and  that  she  did  not  have  the  right  to 
take  it  out  of  his  hands  for  any  purpose.  If  he  was  abusing 
his  trust,  or  squandering  or  wasting  the  estate,  60  as  to  for- 
feit his  right  to  have  the  custody  and  control  of  this  prop- 
erty, then  the  proper  and  only  remedy  was  to  go  into  a  court 
of  equity  and  have  another  trustee  appointed.  There  is  not 
one  word  of  credible  evidence  in  this  case  to  show  that 
"William  Ennor  was  abusing  his  trust,  or  was  wasting  the  estate 
of  his  daughter,  but,  on  the  contrary,  he  was  trying  to 
possess  himself  of  the  money  due  on  this  note  in  strict  com- 
pliance with  the  terms  of  the  will.  Alice  Ennor  and  her 
accomplice  were  seeking  to  divest  appellant  of  his  right  to 
control  this  estate  without  a  shadow  of  right  or  authority. 

The  evidence  to  my  mind  is  clear  and  conclusive  beyond  all 
reasonable  doubt,  that  this  man,  Thos.  II.  Hodson,  aided  by 
his  brother,  deliberately  set  about  to  cheat  appellant  entirely 
out  of  this  note,  and  to  cheat  Alice  Ennor  out  of  as  much  of 
it  as  it  was  possible  to  get  her  to  submit  to. 

The  defendant  knew  appellant  held  this  note  and  was  press- 
ing him  for  collection,  and  that  he  claimed  to  be  the  legal  and 
rightful  owner  of  it  by  assignment,  and  yet,  with  this  knowl- 
edge, he  goes  to  Alice,  who  he  knew  did  not  have  the  note, 
and  enters  into  a  marvelous  contract  with  her,  getting  her  to 
release  him  from  all  responsibility  on  the  note  on  payment  to 
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her,  as  recited  in  the  agreement,  of  a  sura  of  $3,442.43  in  full 
payment  of  this  note,  and  the  conveyance  to  her  of  the  remain- 
ing eighty  acre  tract  of  this  land ;  and  yet,  in  the  face  of  this 
writing  prepared  by  the  defendant  and  his  brother  (who  is 
described  by  defendant  as  his  "  attorney  "),  the  defendant  him- 
self swears  that  Alice  Ennor  was  only  paid  $2,410,  leaving  in 
the  hands  of  the  defendant  and  his  "attornev,"  who  was  his 
law  partner  in  the  office,  the  sum  of  §1,700  for  some  purpose 
unexplained  by  the  defendant  in  this  record.  If  the  note  was 
in  fact  assig  ed  to  appellant,  as  he  swears,  then  the  fact  that 
he  was  the  legal  and  rightful  custodian  of  it  under  the  will 
was  ample  consideration  for  the  assignment  to  him,  and  he 
could  not  be  deprived  of  his  right  to  recover  on  the  note,  by 
any  defense  setting  up  remote  or  ultimate  equity  in  Alice  En- 
nor to  the  note  after  the  death  of  appellant.  If  he  was  en- 
titled to  the  possession  and  control  of  the  estate  until  his  death, 
then  there  is  no  escaping  the  conclusion  that  he  was  entitled 
to  possess  himself  of  the  proceeds  of  the  land  by  note  through 
the  forms  of  law.  On  the  trial  below,  there  was  no  claim 
made  in  the  evidence  that  William  Ennor  was  acting  as  the 
agent  of  his  daughter,  but,  on  the  contrary,  he  was  charged 
with  forgery  in  making  the  assignment  on  the  note.  Alice 
Ennor  refused  to  call  him  her  father  and  repudiated  any  right 
to  act  for  her  on  his  part.  Under  this  state  of  the  proof  the 
plaintiff  asked  the  court  below  to  give  the  jury  this  instruc- 
tion, as  it  would  read  without  the  words  included  in  paren- 
thesis : 

"The  jury  are  instructed  by  the  court,  that  if  you  believe 
from  the  evidence,  that  the  plaintiff  is  (both)  the  (legal  and 
equitable)  owner  of  the  note  in  question,  and  was  such  owner 
within  about  a  month  after  its  date  by  assignment  from  Alice 
Ennor,  and  if  you  further  believe  from  the  evidence  that  no 
part  of  said  note  has  been  paid  to  the  plaintiff,  then  you  should 
find  a  verdict  in  favor  of  the  plaintiff  and  assess  his  damages 
at  whatever  sum  may  appear  due,  as  shown  on  the  face  of  said 
note,  notwithstanding  you  may  believe  from  the  evidence  that 
the  defendant  has  paid  and  settled  with  Alice  Ennor  fur  what- 
ever sum  she  may  have  demanded  inpayment  of  said  note." 
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But  the  court  refused  to  give  the  instruction  as  asked,  but 
modified  the  sense  by  inserting  the  words  "  both  "  and  "  legal 
and  equitable,"  included  in  the  parenthesis,  and  then  crave  it- 

This  modification  of  the  instruction  not  only  made  it  posi- 
tively erroneous,  but,  instead  of  it  being  an  instruction  for  the 
plaintiff,  became  one  for  the  defendant.  The  plaintiff  had  a 
right  to  have  the  instruction  given  if  it  contained  a  correct 
proposition  of  law,  or,  if  not,  to  have  it  refused ;  or,  if  the 
court  could  so  modify  it  as  to  state  a  correct  rule  of  law  in 
harmony  with  the  plaintiff's  theory  of  the  case,  then  to  do  so; 
but  it  was  unfair  and  unjust  to  the  plaintiff  to  so  modify  his 
instruction  as  to  make  it  directly  in  the  teeth  of  what  he 
claimed  to  the  jury,  and  then  give  it  as  for  the  plaintiff,  thus 
turning  it  into  a  weapon  against  him.  But,  aside  from  this,  I 
know  of  no  rule  of  law  which  requires  the  legal  holder  of  com- 
mercial paper  to  prove  that  he  is  also  the  equitable  owner, 
before  he  can  recover,  nor  do  I  believe  any  such  case  or 
authority  can  be  found ;  and  yet  the  above  instruction  told  the 
jury  in  effect  that,  notwithstanding  the  plaintiff  was  in  fact  the 
lawful  and  legal  holder  of  this  note  by  assignment,  and  thus 
had  the  legal  title,  still  that  was  not  enough ;  he  must  go 
further  and  prove  that  lie  was  also  the  equitable  owner  of  the 
note. 

In  Burnap  v.  Cook,  32  111.  168,  the  Supreme  Court  say! 
"  In  this  case  the  legal  title  to  the  note  vested  in  the  plaintiff 
at  the  time  this  suit  was  instituted.  It  is  not  a  question  that 
effects  the  rights  of  these  parties  whether  any  or  what  con- 
sideration was  paid  for  the  note  by  plaintiff  below.  The  equi- 
ties between  the  defendant  in  error  and  his  assignor  do  not 
concern  the  plaintiff  in  error." 

This  case  also  holds  that  the  legal  title  is  sufficient  to  entitle 
the  plaintiff  to  recover,  and  that  the  defendant  can  have  no 
concern  aboVit  the  equities  as  between  the  legal  holder  and 
his  assignor.  See  also  Mobley  v.  Ryan,  14  111.  51.  Under  the 
authority  of  these  cases  the  modification  of  plaintiff's  instruc- 
tion  was  erroneous.  But  the  court  proceeds  on  an  entirely 
different  theory  when  instructing  for  the  defendant,  and  gives 
these  two  instructions: 
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"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  at  the  time  the  note  in  controversy  in  this  suit 
was  delivered  to  William  Ennor  he  was  acting  as  agent  of 
Alice  Ennor,  and  that  the  note  in  question  was  the  property 
of  Alice  Ennor,  and  if  they  further  believe  from  the  evi- 
dence that  at  the  time  of  the  commencement  of  this  suit  said 
note  was  still  in  fact  the  property  of  Alice  Ennor  and  subject 
to  her  control,  and  that  before  the  commencement  of  said  en  it, 
the  defendant,  Thomas  H.  Hodson,  had  settled  with  Alice 
Ennor  to  her  satisfaction  and  paid  her  the  full  amount  due  on 
said  note,  then  the  jury  should  find  the  issnes  for  the  defend- 
ant." ' 

"The  court  further  instructs  the  jury  that  if  thejr  believe 
from  the  evidence  in  this  case  that  Alice  Ennor  is  the  owner 
of  the  note  in  question,  and  that  said  William  Ennor  holds 
the  same  as  her  agent,  and  so  held  said  note  as  such  agent 
merely,  and  not  in  his  own  right,  at  the  time  the  defendant 
paid  said  note  to  said  Alice  Ennor,  if  they  believe  from  the 
evidence  that  the  defendant  did  so  pay  the  same  to  said  Alice 
Ennor,  as  claimed  by  the  defendant,  that  then  the  jury  should 
find  the  issues  for  the  defendant." 

Besides  adopting  a  different  rule  from  the  one  given  to  the 
jury  for  plaintiff,  these  instructions  are  bad,  because  there  is 
no  evidence  to  support  the  assumption  that  defendant  paid 
Alice  Ennor  the  full  amount  of  this  note,  nor  is  there*  any 
evidence  or  any  claim  below  that  appellant  was  acting  as  her 
agent.     Both  parties  disclaimed  any  such  theory. 

This  instruction  was  asked  by  the  plaintiff  and  refused  by 
the  court: 

"The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  in  this  case  that  the  note  in  question  was  assigned  by 
Alice  Ennor  to  the  plaintiff  before  it  was  due,  and  that  6a id 
note  has  not  been  paid  to  the  plaintiff,  then  you1  should  find 
your  verdict  in  favor  of  the  plaintiff,  even  though  it  should 
appear  from  the  evidence  that  the  defendant  Hodson  settled 
with  said  Alice  Ennor,  and  paid  her  money  upon  the  note  after 
it  became  due." 

What  the  reason  could  be  for  refusing  this  instruction  I  am 
not  able   to  comprehend.     It  was  asked  under  the  plaintiff8 
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theory  that  he  was  the  owner  of  the  note  by  assignment,  and 
there  was  ample  evidence  in  the  record  to  support  his  theory. 
I  think  it  was  error  to  refuse  the  instruction.'  Mobley  v.  Hyan, 
14  111.  51,  supra.  There  was  no  other  instruction  given  for 
plaintiff  to  take  its  place,  but,  on  the  contrary,  many  other 
instructions  asked  by  plaintiff  of  a  similar  character,  and  stat- 
ing correct  principles  of  law,  as  I  think,  were  refused  by  the 
court.  In  no  instruction  in  the  record  was  the  plaintiff's 
theory  of  the  case  submitted  to  the  jury,  but,  on  the  contrary, 
his  own  instructions  were  turned  against  him,  and  were  thus 
made  hostile  to  his  position  before  the  jury.  Under  the  in- 
structions the  jury  could  only  find  for  the  defendant.  I  do 
not  think  the  plaintiff  has  had  a  fair  and  just  trial  under 
the  law  in  this  case  according  to  the  due  f6rms  of  law.  I 
think  the  learned  judge  who  tried  the  case  has  overlooked  the 
rights  of  the  plaintiff,  and  has  unintentionally  deprived  him  of 
the  right  of  that  trial  by  jury. 

I  think  the  judgment  ought  to  be  reversed  and  remanded. 


t,  28      468 

Robert  Holloway  ins   *245 

v. 
Jacob  Johnson. 

Contract — Trial — Improper  Remarks  by  Counsel — Evidence — Instruc- 
tions. 

1.  Where  a  jury  is  improperly  influenced  by  remarks,  allusions,  or  com- 
ments outside  of  the  evidence,  made  by  counsel  during  the  argument  of  a 
cause  on  trial,  the  verdict  should  be  set  aside. 

2.  In  an  action  to  recover  a  share  of  the  earnings,  and  for  the  care  of 
certain  horses,  this  court  declines  to  interfere  with  the  verdict  for  the 
plaintiff,  the  evidence  being  sharply  conflicting  and  there  being  no  error 
in  the  instructions. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 
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Messrs.  Kikkpatkigk  &  Alexander,  for  appellant. 
Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellee. 

Upton,  J.  This  action  of  assumpsit  was  commenced  by 
appellee  against  appellant  for  money  claimed  to  be  due  for 
plaintiff's  share  of  the  earnings  of  certain  horses  in  the  stud 
for  the  years  1883  and  1884,  and  the  care  for  and  feeding  of 
the  defendant's  horses  after  the  season  of  each  of  those  years. 
The  declaration  contained  the  common  counts  only. 

Pleas  of  the  general  issue  and  set-off  were  interposed.  The 
issues  were  submitted  to  a  jury  in  the  court  below,  and  a 
verdict  for  the  plaintiff  was  rendered  for  the  sum  of  $1,000, 
to  reverse  which  the  case  is  brought  to  this  court,  and  it  is 
assigned  for  error: 

1st.     That  the  verdict  is  contrary  to  the  evidence. 

2d.     Improper  remarks  of  counsel  in  argument  to  the  jury. 

3d.     The  court  refused  to  admit  proper  evidence. 

4th.     Plaintiff's  first  and  third  instructions  were  improper. 

First.  The  evidence  in  this  case  is  gome  what  voluminous 
and  sharplj'  conflicting,  and  can  not  be  reconciled.  It  would 
serve  no  useful  purpose  to  examine  the  evidence  in  detail,  or 
endeavor  therefrom  to  determine  for  ourselves  the  facts  of 
this  contention.  This  was  the  peculiar  province  of  the  jury 
before  whom  the  witnesses  appeared  and  testified,  and  whose 
especial  duty  it  was  to  ascertain  the  facts  and  merits  of  this 
controversy.  Two  juries,  as  the  records  of  tliis  court  disclose, 
wjio  saw  the  parties  and  their  witnesses  face  to  face,  who 
must  have  noted  their  appearance  on  the  stand,  their  intelli- 
gence, fairness,  candor  and  knowledge  of  the  facts  to  which 
they  testified,  or  the  lack  of  it,  and  could  far  better  determine 
the  facts  as  to  the  truth  of  the  respective  claims  of  the  par- 
ties after  so  hearing  the  case,  than  it  is  possible  for  us  to  do, 
have  rendered  a  similar  verdict  and  in  nearly  the  same 
amount.  In  view  of  the  evidence  in  this  record  we  are  satis- 
fied that  if  the  facts  were  submitted  to  another  jury  the  result 
would  not  be  different. 

While  we  might  be  better  satisfied  if  the  verdict  had  been 
for  a  less  sum,  or  indeed  have  been  given  for  the  adverse 
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party,  yet  we  can  not  say  that  this  verdict  upon  the  facts  in 
the  record  before  us  is  so  manifestly  against  the  evidence  as 
to  require  or  warrant  a  reversal  of  the  judgment  of  the  court 
below. 

Second.  The  appellant  complains  of  improper  remarks  by 
counsel  for  appellee  made  to  the  jury  in  the  argument  of  the 
case  below.  The  remark  was:  "Col.  Holloway  did  not  get 
his  title  by  any  services  rendered  in  the  Union  army  during 
the  late  war."  Remark**,  allusions,  or  comments  by  counsel  to 
the  jury  outside  the  evidence  in  the  argument  of  a  cause  on 
trial  before  them,  are  wholly  improper  and  eminently  unpro- 
fessional. It  is,  however,  too  true,  as  all  who  have  practiced 
our  profession  know  from  experience,  that  in  forensic  discus- 
sion upon  hfltly  contested  questions  of  fact  before  court  or 
jury,  zeal  often  outruns  discretion,  and  duty  and  professional 
propriety  are  lost  sight  of,  or  are  wholly  disregarded.  When 
this  is  done  and  the  jury  are  improperly  influenced  thereby* 
and  this  is  apparent,  the  verdict  will  be  at  once  set  aside.  It 
is  apparent  that  no  general  rule  can  be  announced  of  profes- 
sional conduct,  but  each  case  must  be  determined  upon  its 
particular  facts. 

If  the  verdict  rendered  appears  to  be  the  result  of  passion 
or  prejudice,  by  whatever  cause  produced,  it  will  and  ought  to 
be  set  aside. 

We  So  not  think,  in  view  of  the  evidence  in  this  record,  that 
the  verdict  of  the  jury  was  in  whole  or  in  part  the  result  of 
passion  or  prejudice,  or  that  the  remark  complained  of,  which 
was  perhaps  uncalled  for  and  unprofessional,  contributed  to 
the  result. 

Third.  As  to  the  refusal  of  the  court  to  admit  proper  evi- 
dence we  find  no  error;  we  think  the  court  ruled  correctly, 
and  even  if.  erroneous  it  did  not  prejudice  the  defendant's 
rights. 

Fourth.  It  is  said  the  first  and  third  instructions  given  for 
the  plaintiff  were  erroneous  and  several  specific  reasons  are 
assigned  in  argument  to  establish  that  proposition. 

We  have  carefully  examined  the  instructions  given  in  this 
case,  and  we  are  satisfied  that  the  court  below  did  not  commit 
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an  error  in  giving  to  the  jury  the  instructions  complained  of; 
that  the  instructions  given  on  the  part  of  the  plaintiff  in  con- 
nection with  those  given  on  the  part  of  the  defendant  as  a 
series,  were  correct  as  to  the  law  applicable  to  this  ca6e;  and 
tinding  no  substantial  error  in  this  recor  J,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


Alexander  McArthur 

v. 
Isaac  Artz. 

Criminal  Laic — Misdemeanor — Appeal— Costs — Dissenting  Opinion. 

Where  (he  defendant  prosecutes  an  appeal  to  the  Circuit  Court  from  a 
conviction  before  a  justice  in  a  prosecution  for  a  misdemeanor,  ]xe  can  not  be 
required  to  advance  the  fees  of  the  clerk  of  the  Circuit  Court  for  docketing 
the  cause. 

[Opinion  filed  December  13,  1888.] 

Appeal  from  the  Circuit  Court  of   Mercer  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  S.  D.  C.  Hays,  for  appellant. 

The  general  principle  on  the  subject  of  costs  is  that  the 
party  who  requires  an  oflicer  to  perform  services,  for  which 
compensation  is  allowed,  is,  in  the  first  instance,  liable  there- 
for. In  legal  contemplation  he  pays  costs  as  they  accrue.  He 
is  liable  to  pay  them  to  the  officer  unless  our  statute  expressly 
excepts  his  case  from  the  operation  of  the  general  rule,  and 
in  a  criminal  case,  a  defendant,  even  when  successful,  is  liable 
to  pay  his  costs  to  the  proper  officer,  when  the  costs  accrue 
by  reason  of  an  appeal  taken  by  him.  Neither  does  the 
ninth  section  of  Article  II  of  the  Constitution  exempt  the 
defendant  in  a  criminal  prosecution  from  liability  for  costs. 
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The  People  ex  rel.  v.  Harlow,  29  111.  43;  Carpenter  v.  The 
People,  3  Gilra.  147.  ' 

"  A  judgment  before  a  justice  of  the  peace  is  final  unless 
the  law  gives  an  appeal.  The  Circuit  Courts  have  no  inhe- 
rent power  to  try  appeals  from  inferior  tribunals,  and  can  only 
entertain  them  by  virtue  of  statutory  power."  Skinner  v. 
The  Lake  View  Avenue  Co.,  57  111.  551. 

Messrs.  Pepper  &  Scott,  for  appellee. 

Upton,  J.  This  was  a  criminal  prosecution  for  misde- 
meanor, commenced  by  the  people  against  appellee,  before  a 
justice  of  the  peace  of  Mercer  county,  on  two  complaints, 
upon  which  two  State  warrants  were  issued,  and  upon  which 
appellee  was  arretted.  Upon  one  of  which,  on  hearing  before 
said  justice,  the  appellee  was  convicted,  and  upon  hearing  on 
the  other  was  adjudged  to  pay  the  costs:  from  both  of  which 
said  judgments  an  appeal  was  taken  to  the  Circuit  Court  of 
Mercer  county,  under  the  statute  granting  appeals  in  such 
cases. 

The  appellant,  clerk  of  that  court,  refusing  to  enter  on  the 
docket  of  such  court  the  proceedings  so  appealed,  without 
the  payment  of  the  fees  allowed  by  the  statute  to  clerks  of 
circuit  courts  in  this  State  for  the  docketing  of  causes  in  civil 
cases  on  appeal,  and  the  appellee  refusing  to  pay  in  advance 
therefor,  a  rule  was  obtained,  on  motion  of  appellee,  from 
the  Mercer  Circuit  Court,  requiring  the  clerk  to  enter  such 
appealed  cases  upon  the  docket  of  that  court  without  the 
payment  of  his  fees  therefor  in  advance;  from  which  judg- 
ment and  order  of  the  court  the  clerk  appealed  to  this  court. 

By  the  errors  assigned  upon  this  record  the  onTy  question 
presented  is  the  liability  of  the  appellee  to  pay  the  clerk's 
fees  in  advance,  or  as  the  same  may  accrue  in  proceedings  of 
this  character  when  brought  by  appeal  from  a  justice's  court. 

We  think  the  Constitution  and  the  legislative  enactments 
pursuant  thereto  have  exempted  appellee  from  the  payment 
of  such  costs  in  advance. 

The  19th  section  of  the  Bill  of  Rights  in  the  Constitution 
of  1870  declares  "that  every  person  ought  to  obtain  by  law 
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right  and  justice  freely,  and  without  being  obliged  to  purchase 
it,"  etc. 

In  prosecutions  of  the  character  here  in  question,  appeals 
by  law  are  allowed  from  the  justices' judgments  to  the  Cir- 
cuit Court  of  the  county  in  which  such  proceedings  are  had. 

The  evident  design  of  the  above  provision  of  the  Constitu- 
tion was  to  secure  to  every  person  prosecuted  for  a  criminal 
offense — who  by  law,  before  conviction  are  presumed  innocent 
of  the  act  charged — every  just  facility  for  a  fair  trial,  and  that 
such  person  should  have  the  means  of  making  his  defence  to 
6iich  charge,  whether  he  was  of  a  sufficient  pecuniary  ability 
to  pay  therefor  or  n  >t. 

To  withhold  from  such  person  the  means  of  making  such 
defense  in  the  method  allowed  by  law,  whether  by  refusing 
process  to  enforce  the  attendance  of  witnesses  to  repel  charges 
of  girilt,  or  in  cases  where  proceedings  are  commenced  before 
a  justice  of  the  peace,  in  refusing,  on  appeal,  to  place  upon 
the  docket  of  such  appellate  court  6uch  appeal—  without 
which  a  re-trial  of  the  charge  could  not  be  had — until  the 
person  so  charged  should  pay  the  docket  fees  to  the  clerk  of 
such  appellate  court  therefor,  would,  in  our  judgment,  be  a 
manifest  violation  of  the  letter  and  spirit  of  the  Constitution, 
before  cited. 

This  becomes,  in  our  judgment,  the  more  apparent  when  it 
is  considered  that  the  judgment  in  the  justice  court,  in  cases 
of  the  character  here  in  question,  may  subject  the  appellee  to 
imprisonment  in  the  county  jail  not  exceeding  one  year.  That 
by  the  appeal,  as  provided  by  law,  the  judgment  in  the  jus- 
tice court  is  vacated,  and  a  trial  de  nemo  is  given  to  the  con- 
demned party,  appellant  in  the  Circuit  Court. 

This  is  a  substantial  and  important  right  granted  to  such 
person  by  the  law  of  the  State.  In  this  rightful  endeavor  to 
obtain  justice  in  the  matter  of  such  prosecution,  and  before 
such  person  can  be  lawfully  condemned  or  punished,  whether 
in  person  or  property,  for  an  alleged  violation  of  law,  he 
should  and  ought  to  be  allowed  the  right  of  trial  as  to  the 
truth  and  justice  of  the  charges  alleged  against  him,  in  the 
several  courts  of  the  State  wherein,  by  law,  the  subject-matter 
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thereof  is  cognizable,  whether  such  courts  are  of  original 
or  appellate  jurisdiction,  and  that,  too,  without  the  payment 
of  fees  in  advance  to  the  officers  of  such  courts, or,  in  the  lan- 
guage of  the  Constitution,  "  without  purchasing  that  justice." 

By  the  appeal  the  two  causes  60  adjudged  against  appellee 
were  in  the  Circuit  Court,  and  lie  had  the  same  right  to  pros- 
ecute his  appeals  in  that  court  as  he  would  have  had  in  the 
case  of  an  indictment  in  the  Circuit  Court,  and,  in  our  judg- 
ment, the  appellant  might  as  well  require  the  payment  of  fees 
in  advance  of  issuing  subpoenas  for  appellee's  witnesses  on 
the  trial  of  said  appeal  after  the  same  had  been  placed  upon 
the  docket  of  the  Circuit  Court,  as  to  require  docket  fees  in 
advance  for  the  docketing  of  appellee's  appeal  from  the 
justice. 

It  was  in  consonance  with  the  same  spirit  of  justice  which 
prompted  the  insertion  of  the  provision  of  the  Constitution 
before  cited,  that  the  Legislature  saw  tit  to  exempt  innocent 
parties  who  are  wrongfully  prosecuted  for  criminal  offenses, 
from  the  payment  of  all  costs,  and  to  throw  the  entire  burden 
of  the  defense  as  well  as  the  prosecution  upon  the  several 
counties  of  the  State  wherein  proceedings  are  commenced. 

The  17th  section  of  Chap.  33,  Starr  &  Curtis,  title,  Costs, 
prescribes  that  if,  in  any  case  of  the  people,  the  charge  is  not 
made  out,  or  proved,  or  when  verdict  is  rendered  against  the 
plaintiff,  the  defendant  shall  recover  no  costs. 

If  the  defendant  can  not  recover  costs  when  discharged  or 
acquitted,  and  be  compelled  to  advance  or  pay  costs  which  he 
can  in  no  event  recover,  would  it  not  be  manifestly  a  pur- 
chase of  justice  without  consideration  even? 

Sec.  444  of  Chap.  33,  supra,  also  provides  that  the  defend- 
ant, in  proceedings  of  the  character  here  in  question  before 
the  justice  of  the  peace,  may  have  the  truth  of  the  charges 
against  him  tried  by  a  jury  in  like  manner  as  in  civil  cases, 
but  the  defendant  is  not  required  to  advance  the  fees  there- 
for as  in  civil  cases  before  justices  of  the  peace. 

Sec:  15  of  Chap.  53,  R.  S.,  title,  Fees  and  Salaries,  pro- 
vides, that  in  all  criminal  cases  where  the  defendant  shall  be 
acquitted,  all  the  costs  (including  clerk's  fees),  shall  be  paid 
from  the  county  treasury. 
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The  intent  of  the  Legislature  doubtless  was  that  an  acquittal 
or  other  legal  discharge  absolved  the  defendant  from  any  and 
all  liability  to  pay  costs,  including  clerk's  fees,  but  instead 
thereof  the  clerk's  fees  were  to  be  paid  by  the  county,  and  to 
obtain  ■such  acquittal  appellant  was  entitled  of  right  to  the  con- 
sideration and  judgment  of  all  the  courts  of  the  State  having 
jurisdiction  of  such  proceedings,  whether  original  or  appellate, 
without  the  payment  in  advance  of  the  costs  therefor.  Wells 
v.  McCullock,  13  111.  b'06;  Carpenter  v.'  The  People,  3  Gilm., 
147. 

It  is  the  opinion  of  this  court  that  the  Circuit  Court  decided 
properly  in  sustaining  appellee's  motion  and  in  directing  the 
appellant  to  enter  upon  the  docket  of  such  court  the  appeals 
in  the  record  mentioned,  without  the  payment  to  appellant  of 
fees  in  advance  therefor,  and  seeing  no  error  in  the  record  of 
proceedings  below,  the  judgment  is  affirmed. 

Judgment  affirmed. 

C.  B.  Smith,  J.,  dissenting.  1  am  not  able  to  concnr  with 
either  the  argument  or  the  conclusion  of  the  majority  of  the 
court  in  the  foregoing  opinion.  If  the  principle  involved  was 
not  of  grave  importance  in  the  administration  of  criminal 
jurisprudence,  I  should  content  myself  with  a  simple  dissent; 
but  regarding  the  opinion  and  judgment  of  the  majority  of  the 
court  as  fraught  with  the  gravest  consequences,  and  imposing 
burdens  upon  the  people  in  criminal  prosecutions  never  con- 
templated by  either  the  Constitution  or  the  law  framed  under 
it,  I  feel  it  my  duty  to  give  my  reasons  for  disagreeing  with 
the  majority  of  the  court. 

The  record  in  this  case  discloses  the  fact  that  Isaac  Artz, 
appellee,  had  been  duly  convicted  according  to  law,  upon  two 
charges  of  misdemeanors,  before  a  justice  of  the  peace,  upon 
a  trial  had,  and  that  final  judgment  had  been  entered  against 
Artz  before  the  justice. 

The  justice  had  jurisdiction  of  the  offenses  charged  and 
nothing  is  suggested  in  the  record  that  he  did  not  proceed 
according  to  the  forms  of  law,  nor  is  anything  suggested  that 
the  defendant  did  not  have  allowed  to  him  all  the  privileges 
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lie  wae  entitled  to  under  the  law.  In 'short,  he  had  a  trial  on 
a  criminal  charge  before  a  conrt  having  original  jurisdiction 
and  was  duly  convicted  and  judgment  of  conviction  rendered 
against  him. 

From  this  final  judgment  he  prayed  an  appeal  to  the  Cir- 
cuit Court,  as  he  had  the  right  to  do,  and  when  he  requested 
the  clerk  to  docket  the  transcript,  the  clerk  demanded  his  fees 
before  docketing,  which  appellee  refused  to  pay,  and  a  rule  of 
court  was  entered  compelling  appellant  to  docket  the  cases 
without  being  paid  his  legal  fees  therefor,  from  which  order 
the  clerk  appeals  to  this  court. 

I  hold  that,  after  appellee  had  been  once  convicted  before 
a  justice  of  the  peace,  he  had  then  had  his  trial  contemplated 
by  the  law,  and  that  the  judgment  of  the  justice  was  just  as 
final  and  binding  on  the  defendant  as  it  would  be  before  the 
Circuit  Court,  until  appealed  from.  So  long  as  that  judgment 
stood  against  him  he  was  not  in  the  attitude  of  an  innocent 
person.  He  was  already  convicted  of  a  criminal  offense.  The 
Constitution  and  all  the  statutes  quoted  in  the  opinion  of  the 
majority  of  the  court,  relating  to  the  rights  of  persons  charged 
with  crime,  to  have  justice  "  freely  "  administered  to  them,  and 
to  have  counsel  assigned  them,  and  to  have  process  free  and 
the  services  of  the  officers  free,  relate  to  a  time  anterior  to 
the  judgment  of  conviction.  It  relates  to  the  trial  and  to  the 
proceedings  leading  to  the  trial.  A  trial  in  the  first  instance 
upon  a  criminal  charge,  to  ascertain  the  guilt  or  innocence 
of  the  accused,  is  a  very  different  thing  from  an  effort  to 
obtain  an  appeal  from  a  judgment  of  conviction.  After  he 
has  had  a  trial  and  been  found  guilty^  his  right  to  perfect  an 
appeal  at  the  expense  of  the  officers  of  the  court,  or  the  people, 
ceases,  and  he  must  then  pay  his  own  way,  certainly  to  the 
extent  of  perfecting  his  appeal  to  the  Circuit  Court,  and  other 
superior  courts.  What  his  rights  might  be  on  a  trial  de  novo 
after  he  had  perfected  his  appeal  and  got  it  in  the  Circuit 
Court,  is  not  involved  in  this  controversy,  and  I  express  no 
opinion  upon  it.  The  Supreme  Court  has  expressly  recog- 
nized this  distinction  in  the  case  of  Carpenter  v.  The  People, 
3  Gilni.  147. 
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The  facts  in  that  case  were  only  different  from  the  one  at 
bar  in  this,  that  here  the  appeal  was  from  a  justice  of  the 
pea.ce  to  the  Circuit  Court,  and  in  that  case  the  appeal  was 
from  the  Circuit  to  the  Supreme  Court. 

Carpenter  sued  out  a  writ  of  error  to  the  Circuit  Court  and 
made  a  bill  of  costs  in  prosecuting  his  suit,  and  in  the  Supreme 
Court  procured  a  reversal  of  the  judgment.  The  clerk  of  the 
Supreme  Court  issued  a  fee  bill  against  Carpenter  for  the 
costs  he  had  made,  and  Carpenter  entered  a  motion  to  qnash 
the  fee  bill,  insisting  that  he  was  not  liable  for  costs  in  a  crim- 
inal case,  and  quoted  to  the  attentive  ears  of  the  Supreme 
Court  the  language  of  the  Constitution,  and  the  various  enact- 
ments of  the  Legislature  supposed  to  relieve  criminals  or  sup- 
posed criminals  of  this  State  from  the  burden  of  paying 
costs  in  the  various  courts  of  the  State,  in  their  efforts  to  elude 
the  ends  of  justice  and  escape  convictions  had  against  them  in 
the  trial  courts,  but  the  court  denied  the  motion  and  held 
Carpenter  liable  to  pay  the  costs  he  himself  had  made.  Judge 
Treat  in  his  opinion  uses  this  language:  u  The  general  prin- 
ciple on  the  subject  of  costs  is  that  the  party  who  requires  an 
officer  to  perform  services  for  which  compensation  is  allowed,  is 
in  the  first  instance  liable  therefor.  In  lesral  con  tern  olat  ion  he 
pays  the  costs  as  they  accrue.  On  this  ground  the  successful 
party  in  civil  actions  recovers  a  judgment  for  his  costs.  The 
only  difference  between  a  civil  and  criminal  case  is  that  the 
successful  defendant  in  the  latter  is  not  entitled  to  a  judg- 
ment against  the  State  for  his  costs.  He  is  nevertheless  liable 
to  pay  them  to  the  officer  unless  our  statute  excepts  his  case 
from  the  operation  of  the  general  rule.  There  are  some 
special  provisions  of  the  statute  relative  to  the  fees  of  the 
clerks  of  the  Circuit  Courts  and  sheriffs  in  cases  where  the 
defendant  is  acquitted,  but  there  are  none  which  apply  to  the 
fees  of  the  officers  of  this  court  in  such  cases. 

"  The  ninth  section  of  the  eighth  article  of  the  Constitution 
does  not  exempt  the  defendant  in  a  criminal  prosecution  from 
liability  for  costs.  It  is  the  opinion  of  the  court  that  Car- 
penter is  liable  for  all  the  costs  made  by  him  in  the  proseca" 
tion  of  his  writ  of  error." 
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The  question  again  came  before  the  court  in  the  People  ex 
rcl.  Maus  v.  Harlow,  29  III.  43.  In  that  case  Mr.  Chief  Jus- 
tice Caton  said:  "So  far  as  we  are  advised  it  has  been  uni- 
formly held  both  by  the  Supreme  and  Circuit  Courts  that  the 
clerks  may  insist  on  their  fees  as  their  services  are  performed, 
and  this  we  have  no  doubt  is  the  law." 

These  two  cases  seem  to  me  to  be  conclusive  upon  the  point 
involved  in  favor  of  appellant.  I  have  been  unable  to  find 
any  subsequent  decision  which  in  the  slightest  degree  mili- 
tates against  the  full  force  of  these  cases. 

There  is  not  only  no  statute  relieving  the  appellee  from  the 
payment  of  these  fees,  but  on  the  contrary  there  is  a  positive 
statute  requiring  him  to  do  so. 

Sec.  3S9,  Chap.  38,  E.  S.  1887,  provides:  "  The  defendant 
may  appeal  from  the  judgment  of  the  justice  of  the  peace,  in 
criminal  cases,  to  the  Circuit  Court  of  the  county,  the  appeal 
to  be  taken  in  the  same  time  and  manner  and  upon  the  same 
conditions  and  with  like  effect  and  like  proceedings  had  there- 
on as  in  civil  cases,  except  that  no  damage  shall  be  allowed." 

Now  there  can  be,  and  is  no  claim,  that  if  the  case  had  been 
a  civil  one  the  defendant  would  have  been  compelled  to  pay 
all  costs  as  they  accrued,  and  the  above  section  declares  that 
defendants  in  criminal  cases  shall  do  the  same  thing. 

Sec.  19  of  the  Bill  of  Rights  of  our  Constitution,  which  pro- 
vides that  "  Every  person  ought  to  find  a  certain  remedy  in 
the  laws  for  all  injuries  and  wrongs  which  he  may  receive  in 
his  person,  property  or  reputation ;  he  ought  to  obtain  by  law, 
right  and  justice  freely,  and  without  being  obliged  to  purchase 
'it,  completely  and  without  denial,  promptly  and  without  de- 
lay," which  is  relied  on  in  the  opiuion  of  the  majority  of  the 
court  as  justifying  the  defendant  in  prosecuting  his  appeal 
without  costs  to  himself,  I  insist  has  no  relation  to  the  ease* 
and  can  have  none.  The  section  of  the  Constitution  quoted 
is  broad  and  sweeping  in  its  terms,  and  applies  as  well  to  civil 
as  criminal  proceedings,  making  no  reference  to  either;  and  it 
is  just  as  applicable  in  its  florid  and  flambo}*ant  provisions 
to  civil  as  to  criminal  proceedings,  and  yet  no  one  ever 
dreamed  that  he  could  go  into  a  court  with  a  civil  case,  and 
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have  justice  ib freely"  administered  to  him,  even  under  the 
broad  mantle  of  the  above  clause  of  our  Constitution. 

If  the  defendant  in  this  case  had  the  legal  right  to  have 
the  clerk  docket  these  cases  for  him  without  charge,  then  that 
right  must  be  placed  on  the  broad  ground  that  it  is  placed  upon 
by  the  majority  of  the  court,  under  the  provisions  of  the  Con- 
stitution above  quoted,  that  he  shall  obtain  justice  "  freely,1' 
and  the  same  rule  of  exemption  will  exempt  not  onlj*  him,  but 
every  person  ever  convicted  of  high  or  low  crimes  in  this 
State;  and  he  may  prosecute  his  appeals  and  writs  of  error 
from  the  lowest  to  the  highest  court  in  this  State  at  the  ex- 
peuse  of  the  State  and  the  officers  of  the  courts.  Suppose  he 
is  convicted  in  the  Circuit  Court;  the  judgment  is  no  more 
final  than  it  was  before  the  justice,  and  no  more  effective  to 
punish  him.  He  has  a  right  to  a  wiit  of  error  from  the  Su- 
p:eme  Court  and  to  have  the  record  transferred  to  that  court 

If  he  has  the  right  to  the  services  of  the  clerk  to  docket 
his  transcript,  at  a  cost  of  perhaps  fifty  cjnts,  free,  he  has  pre- 
cisely the  same  right  to  demand  of  the  clerk  a  transcript  of 
the  record  free  with  which  to  go  to  the  Supreme  Court,  with- 
out reference  to  the  size  of  the  record  or  the  amount  it  would 
cost  the  clerk  to  prepare  it,  and  by  the  same  right  compel  th  i 
clerk  of  the  Supreme  Court  to  docket  his  case  and  issue  the 
necessary  process  free  of  charge,  notwithstanding  the  rule  of 
the  Supreme  Court  requiring  a  docket  fee. 

But  this  claim  has  been  expressly  denied  in  Carpenter  v.  The 
People,  3  Gilm.  147,  supra.  Such  a  rule  or  such  a  claim  of 
right  to  the  services  of  the  clerks  of  courts  free,  by  convicted 
criminals  in  search  of  appeals  and  writs  of  error,  after  convic- 
tion, would  involve,  in  many  important  criminal  cases,  most 
serious  and  ruinous  consequences  upon  clerks.  The  convicted 
anarchists  of  Chicago  might  have  said  with  the  same  propri- 
ety and  the  same  legal  right,  to  the  clerk  of  the  Criminal 
Court  of  Cook  County,  that  they  required  the  record  of  their 
trial,  containing  many  thousand  pages,  transcribed  free  of  all 
expense  to  them,  which  the  defendant  in  this  case  required  of 
the  clerk  below — that  his  services  must  be  rendered  free.  The 
difference  is  only  in  the  magnitude  of  the  work,  and  not  in  the 
principle  involved. 
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Nor  does  the  fact  that  the  trial  and  conviction  was  had  in 
different  courts  make  any  difference  in  principle,  for  the  incred- 
ible logic  of  the  contention  of  the  defendaut  is,  that  he  is 
exempt  everywhere  from  liability  for  costs  in  a  criminal  pro- 
ceeding against  him.  The  mere  circumstance  that  he  is  in  one 
court  or  the  other  has  no  significance,  nor  does  the  constitu- 
tional provision  above  quoted  and  relied  on  by  the  majority 
of  the  court,  make  any  distinction  as  to  time,  place  or  circum- 
stances, to  which  the  "free"  administration  of  justice  shall  bo 
limited. 

There  is  no  provision  in  the  Constitution  or  any  of  the  stat- 
utes, that  a  person  convicted  of  a  criminal  charge  shall  have 
the  services  of  officers  free  in  one  court,  but  that  he  shall  pay 
for  them  in  another.  If  he  is  protected  in  one  court,  then  in 
all,  and  if  not  in  all,  then  in  none,  except  in  cases  before  con- 
viction, where  positive  and  affirmative  enactments  relieve  him 
from  costs;  but  this  case  is  not  within  that  exception. 

The  case  of  Wells  v.  McCulloiigli,  13  111.  606,  cited  by  the 
majority  of  the  court  in  support  of  the  judgment,  I  hold,  has 
no  reference  to  the  case  at  bar,  either  in  its  facts  or  legal 
application,  and  does  not  support  the  judgment  of  the  court. 

The  trial  in  that  case  was  had  on  an  original  indictment,  and 
the  costs  accrued  in  the  progress  of  the  trial  before  conviction, 
and  the  defendant  was  acquitted.  The  clerk  of  the  court, 
after  the  trial  was  over,  and  after  defendant  was  discharged, 
issued  a  fee  bill  against  the  defendant  for  costs  made  during 
the  progress  of  the  trial  and  in  its  preparation. 

A  motion  was  made  to  quash  the  fee  bill,  which  was  allowed. 
This  ruling  was  held  correct  under  the  eighth  section  of 
Chap.  41,  R.  8.,  in  which  i6  this  provision:  "  And  in  all  crim- 
inal cases  where  the  defendant  shall  be  acquitted,  or  otherwise 
legally  discharged  without  payment  of  costs,  the  clerk  shall 
receive  such  compensation  as  the  County  Commissioners  shall 
order,  not  exceeding  $30  per  annum." 

And  in  this  same  case  the  court  refer  to  Carpenter  v.  The 
People,  3  Gilm.  147,  and  say  there  is  no  conflict  between  the 
cases,  and  re-affirmed  the  Carpenter  case. 
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llad  Wells  been  convicted,  as  was  Artz  in  this  case,  and  a 
final  judgment  passed  against  him,  then  the  case  would  have 
been  like  the  one  at  bar,  and  the  opinion  of  the  court  the  same 
as  it  was  in  Carpenter's  case,  su-pra. 

For  these  reasons  I  am  unable  to  concur  with  the  majority 
of  the  court  and  think  the  judgment  ought  to  be  reversed. 


George  A.  Gindele  et  al. 

v. 
John  Corrigan. 

28    4761 

,  *t     "I        Water  Crafts— Statute — Collision — Ownership  of  Canal  Boat — Juris- 
|J78s  121     diction — Admiralty. 

1.  A  proceeding  und-?r  the  "  W.itor  Craft  Act,'1  though  in  many  of  its 
features  like  a  proceeding  in  rem  in  admiralty,  is  not  within  the  exclusive 
jurisdiction  of  the  Federal  courts,  the  remedy  being  one  which  a  common 
law  court  is  competent  to  give,  and  the  result  reached  being  a  judgment  in 
personam. 

2.  In  the  case  presented,  the  jury  were  warranted  in  finding  the  appel- 
lee to  have  been  the  owner  of  a  canal  boat,  which  was  sunk  in  a  collision. 

[Opinion  filed  December  13,  1888.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Dokrance  Dibell,  Judge,  presiding. 

Messrs.  C.  E.  Kremer  and  C.  W.  Brown,  for  appellants. 

Messrs.  Duncan,  O'Conor  &  Gilbert,  and  Haley  &  O'Don- 
nkll,  for  appellee. 

Upton,  J.  This  is  a  proceeding  instituted  by  John  Corrigan, 
appellee,  against  the  steam  canal  boat,  "Nunnemaeher,"  pur- 
suant to  Chapter  12  of  the  Revised  Statutes  of  Illinois,  com- 
monly  known  as  the  "  Water  Craf t  Act" 
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Tlie  cause  of  action  alleged  in  the  petition  arose  from  a 
collision  of  the  steam  canal  boat  "  Nunnemachcr,"  of  above 
fifty  tons  burden,  owned  by  the  Illinois  and  Michigan 
Canal  Company,  a  corporation  organized  and  doing  business 
in  the  State  of  Illinois  i.nder  and  in  pursuance  of  the  laws 
thereof,  of  which  corporation  the  said  George  A.  Gindele 
is  an  officer,  manager  of  its  business,  and  a  shareholder 
therein,  and  the  canal  boat  "  Midnight,"  then  belonging  to 
John  Corrigan,  the  appellee,  and  being  of  above  tive  tons  bur- 
den, the  steam  canal  boat  "Nunnemacher"  and  the  canal  boat 
"Midnight"  being  at  the  time  of  such  collision  domestic  ves- 
sels and  water  craft,  and  both  engaged  in  commerce  wholly 
within  the  borders  of  the  State  of  Illinois,  and  the  home  port 
of  both  being  within  this  State,  and  enrolled  and  .licensed  pur- 
suant to  law. 

In  the  night  time  of  the  8th  of  May,  18SG,  the  canal  boat 
"  Midnight,"  in  charge  of  Wi.liam  Peck,  as  master,  being 
towed  by  mules,  was  on  its  way  from  the  city  of  Chicago  to 
Peru,  in  La  Salle  county,  on  the  waters  of  the  Illinois  and 
Michigan  canal,  and  within  the  State  of  Illinois,  laden  with  a 
cargo  of  hard  coal  Fcrecnings.  Near  Lamont,  in  Will  county, 
in  the  State  of  Illinois,  she  was  overtaken  u  en  route"  and  run 
into  by  the  steam  canal  boat  "  Nunnemacher,"  broken  open  in 
keel  and  side,  sunk,  and  rendered  a  total  loss,  without  fault  on 
the  part  of  the  canal  boat  "  Midnight,"  her  officers  or 
crew,  and  through  the  negligence  and  want  of  care  of  the  offi- 
cers and  persons  in  charge  of  the  steam  canal  boat  "  JNunne- 
macher,"  as  is  alleged  in  the  petition. 

On  the  14th  day  of  May,  1886,  Corrigan,  the  ap;  ellee,  sued 
out  of  the  Circuit  Court  of  Will  county  a  writ  of  attachment 
under  the  provisions  of  the  "Water  Craft  Act,"  against 
the  steam  canal  boat  "  Nunnemacher,"  alleging  in  his  petition 
that  the  owners  of  the  steam  canal  boat  were  unknown. 

The  writ  was  issued  on  that  day  pursuant  to  the  provisions 
of  such  act,  and  the  boat  was  seized  under  the  writ  by  the 
sheriff  of  Will  county.  Five  or  six  days  thereafter,  John  A. 
Gindele,  claiming  an  interest  as  part  owner  in  the  steam  canal 
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boat,  bonded  and  released  the  boat  from  such  seizure  under 
Sees.  15  and  17  of  said  Chap.  12,  R.  S.  (being  the  Water  Craft 
Act),  his  sureties  being  John  Angii6  and  George  P.  Adams 
the  appellants,  and  thereupon  a  writ  of  restitution  was  issued, 
and  returned  by  the  sheriff  of  Will  county,  executed  pur- 
suant to  the  17th  section  of  the  aforementioned  act,  and  the 
said  steam  canal  boat  was  thereupon  discharged  and  released 
from  the  lien  of  such  attachment,  as  provided  in  the  attach- 
ment act. 

Some  time  after  such  restitution,  George  A.  Gindele,  one  of 
the  appellants,  entered  his  appearance  in  such  attachment  pro- 
ceedings, filed  his  answer  thereto,  claiming  to  be  interested  in 
the  steam  canal  boat  as  fart  owner  thereof,  and  as  principal  in 
the  bond  given  and  tiled  in  that  court  to  obtain  the  release  of 
the  boat  from  such  attachment  seizure,  therein  admitting  the 
collision  at  the  time,  place,  and  with  the  results  charged  in 
such  petition  for  the  attachment,  but  denying  that  it  was 
caused  by  the  negligence  or  want  of  care  or  skill  on  the  part 
of  those  in  charge  of  the  steam  canal  boat  "  Nunncmachcr," 
or  that  the  canal  boat  or  her  owners  were  liable  therefor. 

This  answer  was  subsequently  withdrawn,  by  leave  of  court, 
and  appellants  were  allowed  to  enter  a  motion  to  dismiss  the 
proceedings  for  want  of  jurisdiction  in  the  trial  court;  and 
thereupon,  on  leave  obtained-,  Corrigan,  appellee,  amended  his 
petition,  which,  being  re-tiled,  the  motion  to  dismiss  for  want 
of  jurisdiction  was  again  interposed,  which  motion  being  over- 
ruled, a  replication  was  filed  to  the  answer,  and  the  cause 
submitted  to  a  jury  for  trial,  who,  after  li earing  the  evidence, 
returned  a  verdict  for  the  appellee  for  $  1,000.  A  motion  was 
made  for  a  new  trial  and  overruled.  Judgment  was  entered 
on  the  verdict,  and  the  case  is  brought  to  this  court  on  appeal, 
and  errors  are  assigned  upon  the  record,  by  which  is  presented 
for  our  determination  two  questions: 

First.  Had  the  trial  court  jurisdiction  of  the  subject-matter 
involved  in  the  proceeding? 

Second.  Were  the  jury  justified  from  the  facts  and  circum- 
stances in  evidence  before  the  trial  court,  in  finding  the  appel- 
lee, Corrigan,  the  owner  of  the  canal  boat  "  Midnight  ? " 
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We  will  consider  these  questions  in  the  inverse  order  of 
their  statement,  and  examine  the  second  proposition  first. 

It  will  be  apparent  on  a  careful  examination  of  this  record, 
that  the  trial  in  the  court  below  proceeded  upon  the  theory, 
conceded  by  both  appellant  and  appellee,  that  the. canal  boat 
u  Midnight"  was  in  fact  owned  by  appellee,  John  Corrigan. 
No  questions  specifically  upon  that  point  seem  to  have  been 
made  upon  the  trial. 

George  A.  Gindele,  one  of  the  appellants  who  was  sworn 
upon  the  trial,  in  speaking  of  the  trade  or  business  in  which 
the  "Midnight"  was  engaged  at  the  time  of  its  los6,  speaks  of 
it  as  "  Corrigan's  boat."  He  further  states  "  that  he  requested 
Corrigan  to  remove  the  sunken  wreck  of  the  'Midnight'  after 
the  collision,  but  that  Corrigan  refused  and  abandoned  her." 

John  Co#rigan,  appellee,  in  his  testimony  swears,  "that  less 
than  one  year  before  the  collision,  he  caused  the  *  Midnight' 
to  be  repaired,  or  put  repairs  on  her,  to  the  amount  of  $520 
and  more;  that  he  kept  her  in  good  repair  all  the  time  by  put- 
ting repairs  upon  her  from  time  to  time,  the  season  of  her  loss, 
and  that  she  was  in  good  repair  at  the  time  she  was  sunk  by 
the  collision."  He  says,  "She  was  worth  S1,000  and  more,  at 
the  time  of  the  collision,  and  I  would  not  have  taken  $1,000 
for  her."  He  also  says,  "William  Peck  had  charge  of  the 
boat."  He  further  states  the  rates  he  was  receiving  per  ton 
for  freight  carried  on  the  boat  at  the  time  of  her  loss  by  the 
collision,  and  the  amount  of  freight  it  would  have  earned  for 
him  on  the  voyage  in  which  her  loss  occurred,  but  for  such 
collision,  after  paying  her  tolls  and  the  wages  of  her  men. 

It  seems  to  us  that  appellants'  instructions  to  the  jury,  and 
the  special  findings  submitted  by  them  to  the  jury,  manifestly 
assume  the  ownership  of  the  canal  boat  "  Midnight  "  to  hare 
been  in  the  appellee,  and  we  think  under  all  the  facts  and  cir- 
cumstances in  evidence  in  the  case,  the  jury  were  fully  war- 
ranted in  so  finding  the  appellee  to  have  been  the  owner  at 
the  time  of  the  collision,  and  that  the  court  below  committed 
no  error  in  rendering  judgment  on  the  verdict,  so  far  as  that 
question  is  involved. 
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The  important  question  involved  in  this  case,  however,  is, 
had  the  court  below  jurisdiction  of  the  subject-matter  herein 
involved  ? 

It  must  bo  conceded  that  the  proceedings  in  the  Circuit 
Court  were  in  strict  conformity  to,  and  within  the  provisions 
of,  the  statute  entitled,  "Attachment  of  Water  Craft,"  Chap. 
12,  It.  S.  1S74,  both  in  form  and  substance. 

No  challenge  is  made,  in  the  discussion  before  us,  of  im- 
proper rulings  of  the  court  upon. the  trial,  except  as  before 
6tated,  either  as  t  >  the  evidence,  or  the  giving  of  or  refusal  of 
instructions  to  the  jury. 

It  is  strenuously  insisted,  however,  by  the  learned  counsel 
for  Yhe  appellants,  that  the  collision  complained  of  in  the  case 
at  bar,  and  the  consequent  loss  of  the  canal  boat  "Midnight," 
is  a  maritime  tort,  and  consequently  is  within  the  4riginal  and 
exclusive  jurisdiction  of  a  court  of  admiralty  by  virtue  of  the 
act  of  Congress  of  17SJ\  and  that,  wherein  the  District  Courts 
of  the  United  States  have  original  cognizance  of  admiralty 
causes  by  virtue  of  that  act,  such  cognizance  is  exclusive,  and 
that  no  other  court,  State  or  National,  can  exercise  it,  with  the 
exception  always  of  such  concurrent  remedies  as  are  given  by 
the  common  law.  To  maintain  that  position  our  attention  is 
directed  to  several  cases  determined  in  the  Federal  courts 
wherein  this  question  seems  to  have  been  discussed,  and  the 
contention  of  appellants'  counsel  sustained,  either  in  whole  or 
part,  but  which,  in  the  view  we  take  of  the  case,  we  do  nut 
feel  called  upon  carefully  to  consider  or  discuss.  Whatever 
opinion  we  might  entertain  upon  that  contention,  if  it  could 
be  regarded  as  an  open  question  in  this  State,  and  we  were 
permitted  its  examination  and  determination,  regardless  of  the 
judgment  and  authoritative  decisions  of  the  court  of  last  resort 
in  this  State,  is  as  unnecessary  as  it  would  be  useless  to 
express. 

We  shall  content  ourselves,  therefore,  with  a  brief  exami- 
nation of  a  few  of  the  several  decisions  of  the  Supreme  Court 
of  thi6  State  upon  the  question;  further  investigation  could 
serve  no  useful  purpose. 

We  may  premise,  that  a  tort  is  defined  to  be  an  injury  or 
wrong  committed  with  or  without  force  to  the  person  or  the 
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property  of  another,  real  or  personal,  in  possession  or  remain- 
der, and  that  such  injury  may  arise  by  either  the  non-feasance* 
malfeasance  or  misfeasance  of  the  wrong-doer. 

In  the  case  of  Loy  v.  Steamboat  Anbury,  28  111.  412,  which 
was  an  action  of  trespass  brought  in  the  La  Salle  Circuit  Court 
against  the  steamboat  for  an  assault  and  battery  committed  by 
the  mate  of  the  steamboat  upon  the  plaintiff  while  he  was  a 
passenger  upon  the  boat,  which  action  was  brought  and  pros- 
ecuted under  and  pursuant  to  the  act  of  February  16,  1857, 
the  title  of  which  was  to  amend  Chap.  102,  K.  S.,  entitled 
u  Steamboats,"  and  known  as  "The  Water  Craft  Act,"  and  was 
substantially  the  same  as  the  one  now  in  force,  so  far  as  the 
question  now  being  considered  is  involved.  In  that  case  was 
presented,  says  Judge  Breese  writing  for  the  court,  this 
question:  Can  an  action  of  trespass  be  maintained  against  a 
steamboat  for  an  assault  and  battery  committed  by  the  mate  of 
a  boat  upon  the  person  of  a  passenger  on  board,  while  such 
boat  is  navigating  the  rivers  within  or  bordering  upon  this 
State  ? 

After  a  careful  examination  that  court  huld  that  it  could  be 
maintained  under  the  u  Water  Craft  Act,"  then  in  force  and 
before  cited,  and  directed  the  entry  of  judgment  for  the  plaint- 
iff in  the  Circuit  Court,  citing  in  support  of  that  opinion. 
Steamboat  Champion  v.  Jansen,  16  Ohio,  91;  Canalboat  Huron 
v.  Simmons,  11  Ohio,  458. 

The  predicates  of  the  case  in  28  111.,  supra,  and  those  cited 
therein  from  Ohio,  were  clearly  maritime  torts  and  the  pro- 
ceedings were  instituted  and  prosecuted  under  and  in  pursu- 
ance of  the  enactments  of  the.  Legislature  directly  against  the 
vessel,  as  in  the  case  at  bar. 

We  see  no  reasonable  distinction  in  those  cases  from  the  one 
before  us,  upon  the  question  of  State  jurisdiction  of  mari- 
time torts;  indeed  it  seems  to  us  that,  if  distinction  there  can 
be,  it  is  in  favor  of  the  appellee,  for  in  the  case  at  bar  the 
personal  bond  of  the  appellant  was  substituted  for  the  boat, 
which  was  released  and  discharged  from  the  seizure  when 
bonded,  and  thereafter  the  case  proceeded  to  tinal  judgment 
as  a  proceeding  in  personam,  in  pursuance  of  the  provisions 
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of  the  "Water  Craft  Act,"  the  lien  created  by  the  statute 
upon  the  boat  being  discharged  by  the  voluntary  act  of  appel- 
lants, and  the  bond  of  the  appellants  substituted  therefor. 

In  Johnson  v.  The  Chicago  and  Pacific  Elevator  Co.,  119  TJ. 
S.  388,  that  court  used  the  following  language:  "Liens  under 
State  statutes,  in  suits  in  personam,  are  of  every-day  occur- 
rence, and  may  extend  to  liens  on  vessels  when  the  proceed- 
ings to  enforce  them  do  not  amount  to  admiralty  proceedings 
in  rem,  or  otherwise  conflict  with  the  Constitution  of  the 
United  States.  There  is  no  more  valid  objection  to  the  at- 
tachment proceedings  to  enforce  the  lien  in  a  suit  in  personam 
by  holding  the  vessel  by  mesne  process,  to  be  subjected  to 
execution  on  the  personal  judgment  when  recovered,  than 
there  is  in  subjecting  her  to  seizure  on  execution.  Both  are 
incidents  of  a  common  law  reinedv  which  a  court  of  common 
law  is  competent  to  give." 

The  doctrine  here  announced  lends  force  to  the  argument  of 
the  appellee's  counsel,  that  the  mere  fact  that  the  water  craft 
attachment  act  authorizes  the  seizure  of  a  vessel  by  attachment 
on  mesne  process,  and  that  such  attachment  was  for  a  maritime 
tort,  does  not  alone  oust  the  State  courts  of  jurisdiction,  so 
long  as  the  remedy  adopted  is  one  competent  at  common  law, 
and  the  result  reached  is  a  judgment  in  personam. 

It  could  not  be  successfully  maintained  that  appellee  might 
not  have  brought  his  common  law  action,  in  trespass  or  case, 
against  the  owner  of  the  steam  canal  boat  "  Nniinemaclter," 
and  have  recovered  a  judgment  against  such  owner,  and  seized 
the  boat  upon  execution  in  satisfaction  of  such  judgment. 

By  the  21st  section  of  the  "Water  Craft  Act"%it  is  pro- 
vided that  when  the  vessel  seized  upon  mesne  process  issued 
on  the  petition  and  bond  filed,  is  released  by  the  bond  of  the 
owner  of  the  vessel,  or  person  interested  therein,  being  tiled 
in  the  court  wherein  such  proceedings  are  pending,  the  bond 
6tands  by  substitution  in  the  place  of  the  vessel.  The  bonds- 
men are  before  the  court  by  their  voluntary  act,  and  the  only 
judgment  which  can  be  rendered  fe,  and  must  be,  in  per- 
sonam. 

This  section  also  expressly  provides  that  all  proceedings 
subsequent  to  the  giving  the  bond  shall  be  the  same  as  is  now 


Second  District — December  Term,  1888.  483 

McEniry  v.  Town  of  Canoe  Creek. 

provided  by  law  in  actions  in  personam  in  courts  of  record  in 
this  State.  In  The  Moses  Taylor,  4  Wall.  427,  it  was  held  the 
distinguishing  and  characteristic  feature  of  a  suit  in  admiralty 
is  that  the  vessel  or  thing  proceeded  against  itself  is  seized, 
impleaded  and  held  as  the  defendant,  and  is  judged  and  sen- 
tenced accordingly. 

In  The  Lottawana,  21  Wall.  558,  the  Federal  court  denies 
the  State  court'6  admiralty  jurisdiction  of  a  proceeding  purely 
in  rem,  in  which  all  must  agree,  but  concedes,  as  we  think  all 
must,  the  right  to  proceed  by  common  law  remedy,  or  such 
remedies  as  are  equivalent  thereto. 

In  Langdon  v.  Wilcox,  107  111.  606,  in  concluding  their 
opinion  the  court  say:  "A  proceeding  under  the 'Water 
Craft  Act'  is  essentially,  in  many  of  its  features,  like  a  pro- 
ceeding in  rem  in  admiralty,  though  differing  from  the  latter, 
it  is  believed,  sufficiently  to  avoid  any  conflict  with  the  Con- 
stitution of  the  United  States,  which  gives  to  the  Federal 
courts  exclusive  jurisdiction  in  admiralty.'5 

This  jurisdiction  of  the  State  courts  has  been  challenged 
many  times  under  statutes  similar  to  the  one  here  in  question, 
before  the  Supreme  Court  of  this  State,  and  that  jurisdiction 
has  in  every  instance,  so  far  as  we  are  advised,  been  sustained 
and  upheld,  the  citation  of  which  cases  is  not  deemed  neces- 
sary. In  view  of  which  we  are  constrained  to  hold,  in  the 
case  at  bar,  that  the  court  below  had  jurisdiction  thereof,  and 
finding  no  error  in  the  record,  tlie^  judgment  of  the  Circuit 
Court  must  be  affirmed. 

Judgment  affirmed. 


John  McEniry  et  al. 

v. 
Town  of  Canoe  Creek. 

Highways — Ditch  as  Obstruction — Proceeding  by  Town  to  Recover  Pen* 
alty — Instruction  to  Find  Defendants  Guilty, 
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In  a  proceeding  by  a  town  to  recover  a  penalty  for  obstructing  a  highway 
by  digging  a  ditch  therein,  the  court  below  improperly  directed  the  jury  to 
find  the  defendants  guilty,  there  being  no  evidence  fairly  tending  to  prove 
one  of  them  guilty. 

[Opinion  filed  December  19,  1888.] 

Appeal  from  the  County  Court  of  Rock  Island  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  McEniry  &  McEniry  and  Sweeney  &  Walker,  for 
appellants. 

Messrs.  W.  H.  Allen  and  M.  M.  Sturgeon,  for  appellees. 

Per  Curiam.  This  case  is  brought  here  on  appeal  by  appel- 
lants and  the  judgment  of  the  court  below  is  sought  to  be 
reversed  on  various  grounds.  The  appellants  were  convicted 
below  for  digging  a  ditch  in  a  public  highway  and  "washing'1 
the  roadway  with  wrater.  This  case  was  before  this  court  at 
a  former  terifi  on  appeal  of  the  Town  of  Canoe  Creek,  and 
is  reported  in  23  III.  App.  267.  The  judgment  was  reversed 
for  an  error  in  an  instruction,  though  on  the  merits  of  the 
case  the  court  held  the  defendants  liable,  upon  proper  proof 
of  their  digging  the  ditch.  The  case  was  again  tried  and  on 
the  trial  the  court  directed  the  jury  to  find  all  three  of  the 
defendants  guilty,  and  the  jury  rendered  a  verdict  accordingly 
and  fined  the  defendants  three  dollars.  The  defendants,  at  the 
time,  excepted  to  this  instruction.  Judgment  was  rendered 
against  all  the  defendants  by  the  court  after  overruling  a 
motion  for  a  new  trial.  Defendants  now  bring  the  case  here 
and  allege,  among  other  things,  that  the  court  erred  in  direct- 
ing the  jury  to  find  the  defendants  guilty.  In  this  we  think 
there  was  error.  There  was,  in  fact,  no  evidence  showing  oi 
fairly  tending  to  show  that  William  McEniry  had  anj thing  to 
do  with  digging  the  ditch  or  throwing  water  on  the  road.  All 
the  evidence  that  tends  to  implicate  him  was  the  statements 
of  one  or  two  witnesses  that  they  heard  one  or  both  his 
brothers  swear,  on  a  former  trial,  that  "we  did  it,"  and  the 
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further  fact  that  Vm.  McEniry  did  not  go  on  the  witness  stand 
and  deny  it.  This  proof  is  wholly  insufficient  to  commit  him- 
But,  even  if  the  proof  fairly  tended  to  show  his  guilt,  and  was 
of  such  a  character  that  he  might  have  been  convicted  upon 
it,  still,  he  had  a  right  to  have  the  jury  pass  upon  his  guilt  or 
innocence  as  a  question  of  fact,  and  it  was  error  for  the  court 
to  deprive  him  of  this  right. 

We  see  no  other  error  in  this  record.  The  questions  pressed 
upon  our  attention  by  appellants  are  not  other  or  different 
from  what  they  were  when  the  case  was  before  us  before,  and 
we  see  no  reason  for  changing  the  views  then  expressed  in 
our  published  opinion. 

For  the  error  suggested  above  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed'  and  remanded. 


Locey  Coal  Mines 

v. 

The  Chicago,  Wilmington  and  Vermillion  Coal  Co. 

Mine* — Creditor's  Bill — Receiver — Order  for  Sale  of  Property — Sale 
without  Redemption — Statute— Priority  of  Claims — Receiver's  Certifi- 
ed tes — Pra  dice —  Oppression . 

1.  The  statute  reserving  the  right  to  redeem  real  property  sold  under 
execution,  decree  of  foreclosure,  or  to  enforce  a  lien,  has  no  application  to  an 
order  for  the  sale  of  realty  heid  as  assets  by  a  receiver  appointed  by  the 
court  by  consent  of  both  parties,  in  proceedings  under  a  creditor's  bill,  such 
sale  being  to  secure  funds  with  which  to  discharge  mortgage  incumbrance*, 
receiver's  certificates  and  other  claims  against  the  owner. 

2.  The  plaintiff  in  error  can  not  complain  of  an  error  which  has  not 
injured  him,  although  it  may  have  injured  one  who  has  not  joined  in  the 
writ  of  error. 

3.  In  the  case  presented,  the  finding  of  the  master  as  to  the  value  of  the 
property  was  but  of  slight  importance,  as  it  can  neither  affect  the  indebted- 
ness nor  the  amount  of  the  sale. 

4.  The  law  does  not  regard  the  legal  enforcement  of  a  contract  as  oppres- 
sion, although  it  may  result  in  the  sacrifice  of  the  defendant's  property. 
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[Opinion  filed  December  19,  1888.] 

In  error  to  the  Circuit  Conrt  of  Will  County;  the  Hon. 
Dorrance  Dibell,  Judge,  presiding. 

Mr.  Henry  S.  Monroe,  for  plaintiff  in  error. 

Mr.  George  S.  House,  for  defendant  in  error. 

Per  Curiam.  This  was  an  original  creditor's  bill  filed  by 
the  defendant  in  error  against  the  plaintiff  in  error.  The 
plaintiff  in  error  was  a  corporation  organized  under  the  laws  of 
Illinois  for  the  purpose  of  carrying  on  the  business  of  mining 
and  selling  coal.  The  property  of  the  plaintiff  in  error  con. 
sisted  of  280  and  30-100  acres  of  land  in  Bureau  County*  Illi- 
nois, in  which  it  had  an  equitable  interest,  and  also  coal  rights 
under  211  71-100  acres  of  land  ad  joining,  together  with  mining 
shaft,  air  shaft,  tipple  house,  thirty  miners'  houses,  steam- 
engine,  boiler,  hoisting  apparatus,  machinery,  pumps,  cars, 
tracks,  screens,  pit  and  car  scales,  loading  dock,  boat,  steam 
tug,  etc.,  necessary  for  carrying  on  the  coal  business.  The 
defendant  in  error  was  the  judgment  creditor  of  plaintiff  in 
error.  Execution  had  been  issued  and  returned  "  no  property 
found."  The  bill  showed  the  existence,  besides  the  judgment, 
of  a  $30,000  trust  deed  to  Hinchman,  and  a  mortgage  to  Lewis 
of  $1,800,  both  duly  recorded;  that  the  plaintiff  in  error  was 
much  embarrassed;  that  suits  were  being  instituted,  and  show- 
ing that  if  the  property  could  be  preserved  as  a  unit,  it  would 
be  ample  to  pay  all  its  debts,  and  praying  for  a  receiver. 

The  receiver  was  accordingly  appointed  by  consent  of  ihe 
parties  herein,  and  afterward  took  possession  of  the  property. 
Afterward,  on  petition  of  the  receiver,  he  was  empowered  by 
the  court  to  issue  receiver's  certificates  and  borrow  $10,000  for 
the  purpose  of  operating  the  mine  and  paying  amounts  due 
the  employes  (87,992.11)  and  to  make  repairs.  Upon  the 
petition  of  the  plaintiff  in  error,  by  order  of  court  the  receiver 
was  permitted  to  buy,  in  the  name  of  the  corporation,  300 acres 
more  of  mining  rights,  March  9, 1887.     This  cost  $3,200.     The 
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inventory  of  plaintiff  in  error  showed  goods  in  store  to  Be  of 
the  value  of  $1,915.31,  mining:  property  $1,924,  and  boat 
$332.40.  Several  claims  were  proven  up  against  the  plaintiff 
in  error.  On  petition  of  defendant  in  error  and  consent  of 
plaintiff  in  error,  the  receiver  was  afterward  authorized  by 
the  court  to  borrow  $15,000  and  issue. receiver's  certificates, 
and  make  improvements  on  the  property,  and  the  plaintiff  in 
error  deeded  all  the  coal  mine  property,  real  and  personal,  to 
the*  receiver.  Upon  the  petition  of  defendant  in  error  the 
court  ordered  the  sale  of  all  the  property  of  the  plaintiff  in 
error  vested  in  the  receiver,  consisting  of  the  property  above 
named,  to  be  sold  at  the  front  door  of  the  court-house  in  the 
city  of  Joliet,  on  May  28,  1888,  between  the  hours  of  9  a.  m. 
and  5  p.  m.,  without  redemption,  the  master  to  report  the  sale 
for  confirmation  on  May  29,  1888. 

The  order  for  sale  finds  the  amounts  of  the  several  debts  to 
be  paid  and  decrees  the  order  in  which  they  shall  be  paid. 
The  debts  were  large,  consisting  of  the  above  mortgages  and 
trust  deed,  and  a  large  amount  of  receiver's  certificates  and 
other  miscellaneous  debts  not  necessary  to  mention. 

The  plaintiff  in  error  brings  the  case  here  by  writ  of  error 
from  this  court,  and  assigns  for  error  the  making  of  the  above 
order  of  6ale,  and  the  order  selling  the  real  estate  of  the  said 
coal  company  without  redemption,  and  also  that  the  master 
found  the  value  of  the  property  too  low,  and  that  the  court 
erred  in  approving  such  finding,  and  in  placing  the  receiver's 
certificates  ahead  of  and  prior  to  the  Lewis  mortgage.  The 
main  point  relied  on,  however,  to  reverse  the  order  of  the 
court  below,  is  the  supposed  violation  by  the  court  below  of 
Sees.  16,  17  and  18,  of  the  statute  entitled  Judgments  and 
Decrees,  allowing  redemption.  The  statute  reads  as  follows: 
"Sec.  16.  When  any  real  estate  is  sold  by  virtue  of  an  execu- 
tion, judgment  or  decree  of  foreclosure  of  mortgage,  or  the 
enforcement   of  mechanic's   lien   or  vendor's  lien,  or  for  the 

m 

payment  of  money,  it  shall  be  the  duty  of  the  sheriff,  master 
in  chancery  or  other  officer,  instead  of  executing  a  deed  for 
the  premises  sold,  to  give  the  purchaser  a  certificate  *  *  * 
and  the  purchaser  will  be  entitled  to  a  deed  unless  the  prem- 
ises shall  be  redeemed,  as  provided  in  this  act." 
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Sec.  17  provides  for  recording  the  certificate. 

Sec.  IS  says:  "Any  defendant,  bis  heirs,  administrators  or 
assigns,  or  any  person  interested  in  the  premises  through  or 
under  the  defendant  may,  within  twelve  months  from  said 
sale,  redeem  the  real  estate  so  sold  *  *  *  whereupon 
such  sale  and  certificate  shall  be  null  and  void." 

We  have  examined  the  brief  of  plaintiff  in  error  on  this 
question  with  the  care  that  its  importance  deserves,  but  aie 
forced  to  the  conclusion  that  the  above  statute  does  not  apply 
in  a  case  like  this. 

This  is  to  be  more  likened  to  a  sale  by  the  assignee  of  an 
insolvent  estate,  or  in  bankruptcy  under  the  order  of  the  court. 
or  in  the  settling  up  of  a  partnership  estate  where  real  estate 
is  sold  for  the  purpose  of  reducing  the  assets  to  money,  with 
which  to  effect  the  payment  of  the  debts  and  the  distribution 
of  the  estate,  than  to  a  common  sale  under  the  decree  of  court 
t  specified  in  the  above  recited  statute.  The  court  in  the  receiv- 
ership had  the  entire  control  of  the  property  in  possession  of 
the  receiver,  as  well  as  the  legal  title  in  the  receiver,  placed 
there  by  the  voluntary  action  of  the  plaintiff  in  error  itself. 
The  court  was  made  the  custodian  of  the  property  to  adminis- 
ter, manage  and  sell  it  for  the  best  interest  of  all.  It  was  the 
agent  of  the  plaintiff  in  error  to  sell  and  dispose  of  the  prop- 
erty for  the  benefit  of  the  unsecured  creditors  and  the  receiv- 
er's certificates,  as  well  as  for  the  trust  deed  and  mortgage, 
and  its  functions  were  not  to  foreclose  these  mortgage  securi- 
ties, but  to  administer  and  sell  the  property  for  the  general 
benefit  of  the  creditors.  Then,  again,  we  think  that  the  case 
here  may  very  properly  fall  within  the  category  of  cases 
where  the  property  consists  of  real  and  personal  assets  so  inter- 
mixed as  to  constitute  a  unit,  where  it  can  not  be  sold  sepa- 
rately without  damage  to  the  property,  as  railroad  right  of 
way,  track  engines,  rolling  6tock,  etc  ,  and  may  he  regarded  as 
an  exception  to  the  general  rule.  It  may  properly  fall  within 
the  principle  of  the  following  cases;  Hammock  v.  Loan  and 
Trust  Co.,  105  U.  S.  77;  Peoria  &  S.  R  R.  Co.  v.  Thompson, 
103  111.  187.  We  think,. therefore,  that  the  order  of  sale 
without  redemption  was  not  only  proper,  but  it  would  have 
been  improper  not  to  have  so  ordered  it 
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The  point  in  regard  to  the  finding  of  the  master  of  the 
values  of  the  property  is  of  little  importance,  whether  too  high 
or  too  low,  as  it  does  not  make  the  debts  any  more  or  less,  or 
affect  the  amount  of  the  sale.  It  is  not  an  error,  if  an  error, 
for  which  the  order  could  be  reversed. 

The  other  point,  that  the  certificates  of  the  receiver  are  put 
ahead,  in  order  of  payment,  of  the  Lewis  mortgage,  can  not 
be  raised  here  by  the  plaintiff  in  error,  as  Lewis  has  not  joined 
in  this  writ  of  error  and  he  alone  is  affected. 

Much  has  been  said  and  argued,  by  counsel  for  the  plaintiff 
in  error,  in  regard  to  the  alleged  bad  faith  and  oppressive  con- 
duct of  the  defendant  in  error,  in  inducing  it  to  borrow  money 
on  the  property  and  then,  contrary  to  expectation,  pushing  for 
its  sale  with  design  to  acquire  it  at  a  sacrifice.  Were  these 
charges  wdll  founded,  upon  which  subject  we  express  no  opin- 
ion, we  would  certainly  wish  it  were  otherwise;  but  the  right 
to  the  relief  the  law  gives  one  having  a  claim  past  due  against 
another  to  have  it  paid  or  force  the  sale  of  the  debtor's  prop- 
erty, can  not  be  withheld  on  such  consideration.  The  law 
does  not  regard  it  as  oppression.  The  law  will  enforce  con- 
tracts and  payments  notwithstanding  the  sacrifice  of  the  debt- 
or's property,  but  in  doing  so  it  will  be  careful  to  do  the 
latter  as  little  harm  as  possible. 

Seeing  no  error  in  the  record,  the  order  of  the  court  below 
is  affirmed,  and  it  is  further  ordered  that  the  cause  be  remanded 
to  the  court  below  with  instructions  by  supplemental  decree 
to  fix  a  time  and  place  of  sale,  and  the  manner  of  advertise- 
ment thereof,  as  in  its  discretion  it  may  deem  best. 

Order  affirmed  and  cause  remanded. 
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Edward  Prince 

v. 

The  City  of  Quincy. 

Munic ipa I  Corporation s — In debtedn ess — Con stifutiona I  Lim it— Contract 
to  FurnishWoter — Municipal  Torts — Quantum  Meruit — Fraud — Estoppel 
— Former  Adjudication. 

1.  The  constitutional  limitation  of  municipal  indebtedness  applies  to  a 
contract  for  a  term  of  years  relating  to  ordinary  current  expenses,  payable 
out  of  current  revenues. 

2.  A  municipal  corporation  is  not  liable  in  tort,  when  the  alleged  tort 
arises  from  the  breach  of  a  contract  which  is  void  by  prohibition  of  the  Con- 
stitution. 

3.  In  the  case  presented,  it  is  held:  That  monthly  installments  for 
water,  due  the  owner  of  water  works,  under  the  terms  of  a  contract  for  a 
period  of  years,  constitute  a  municipal  indebtedness;  that  a  failure  to  pay 
such  installments  out  of  current  revenues,  the  municipality  being  already 
indebted  beyond  the  constitutional  limit,  does  not  amount  to  a  tort;  that  a 
former  suit  in  assumpsit  operates  as  a  former  adjudication;  and  that  the  use 
of  water  by  the  defendant  without  intending  to  pay  for  it  was  not  fraud- 
ulent. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the  lion. 
William  Maksh,  Judge,  presiding. 
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Mr.  "William  McFadon,  for  appellant. 

The  constitutional  provision  relating  to  indebtedness  does 
not  obliterate,  abolish  or  extinguish  any  of'  the  powers  of  a 
city  in  relation  to  current  expenses,  as  the  same  are  conferred 
by  its  charter,  but  its  chartered  powers  in  such  regards  are, 
notwithstanding  said  provision,  still  left  in  force  as  there  con- 
ferred. Valparaiso  v.  Gardner,  97  Ind.  1;  Grant  v.  Daven- 
port, 36  Iowa,  396;  East  St.  Louis  v.  E.  St  Louis  Gas  Co.,  98 
111.  415;  EailwayOo.  v.  City  of  Jacksonville,  114  111.  567; 
Laycock  v.  Baton  R  mge,  35  La.  Ann.  475;  Tax  Payers'  Assn. 
v.  City  of  New  Orleans,  33  La.  Ann.  571;  Smith  v.  Town  of 
Dedham,  Mass.,  10  N.  E.  Rep.  783. 

Quincy,  by  its  charter,  and  prior  to  the  passage  of  the  con- 
stitutional provision  aforesaid,  being  empowered  "  to  provide 
the  city  with  water,  to  erect  hydrants  and  pumps  in  the  street 
for  the  convenience  of  its  inhabitants,"  had  the  power  to  do 
the  same  thing  after  and  notwithstanding  the  going  into  force 
of  said  provision.  City  of  Quincy  v.  Bull,  106  111.  350;  Ses- 
sion (Private  Laws)  1857,  p.  181,  Sec.  22;  Session  Laws  1840, 
p.  116,  Sec.  8. 

By  a  uniform  current  of  decisions  in  States  where  a  consti- 
tutional or  statutory  limitation  restricts  the  incurring  of  in- 
debtedness by  municipalities  beyond  a  certain  point,  the 
indebtedness  of  a  city,  if  upon  a  time  contract  for  current 
expenses,  does  not  arise  at  the  time  of  making  such  contract- 
If  the  opposite  were  the  rule,  the  aggregate  of  all  the  payments 
to  be  made  during  the  entire  duration  of  the  contract,  would 
constitute  an  indebtedness  of  such  city,  arising  at  the  moment 
such  contract  was  made.  The  true  rule  upon  the  authorities 
is  that  the  indebtedness  under  such  contract  only  arises  from 
month  to  month,  as  and  when  the  article  contracted  for 
is  furnished.  Smith  v.  Dedham,  10  N.  E.  Rep.  783;  East 
St  Louis  v.  E.  St.  Louis  Gas  Co.,  98  111.  430;  City  of  Val- 
paraiso v.  Gardner,  97  Ind.  1 ;  Grant  v.  Davenport,  36  Iowa, 
396;  Weston  v.  Syracuse,  17  N.  T.  113;  Laycock  v.  City 
of  Baton  Rouge,  35  La.  An.  475 ;  Reynolds  v.  Shreveport, 
13  La.  An.  430;  State  v.  McCauley,  15  Cal.  429;  People  v. 
Pacheco,  27  Cal.  175. 
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Inasmuch  as  on  a  time  contract  for  water  (it  being  a  current 
expense  of  a  city),  no  indebtedness  is  created  only  as  and  when 
the  water  is  furnished,  and  even  then  no  indebtedness  is  created 
if  the  revenue  of  such  city  be  applied  in  payment  of  the  suc- 
cessive installments  due  under  the  contract,  it  follows  that  the 
only  effect  of  the  constitutional  provision  relating  to  indebt- 
edness above  referred  to,  as  applied  to  a  city  indebted  up  to 
the  constitutional  limit,  is  to  so  change  the  legal  effect  of  its 
contracts  as  to  current  expenses,  as  that  the  same,  instead  of 
being  payable  generally  by  and  against  a  city  as  theretofore, 
become  and  are  payable  specifically  and  specially  out  of  its 
revenue.     East  St  Louis  v.  East  St.  Louis  Gas  Co.,  98  111.430. 

The  decisions  of  courts  upon  contracts  which  have  been  held 
payable  out  of  revenue,  or  a  special  revenue,  become,  then, 
applicable  to  the  case  in  hand,  and  from  these  decisions,  it  is 
clear  in  such  cases  that  any  default  on  the  part  of  municipal 
authorities  in  collecting  such  revenue,  or  in  taking  the  neces- 
sary steps  to  give  such  revenue  to  the  parties  entitled  to  the 
same,  or  to  make  the  6ame  available  to  them,  is  a  wrong  on 
the  part  of  the  officers,  for  which  the  city  itself  is  liable  in  an 
action  of  tort.  Clayburgh  v.  City  of  Chicago,  25*111.  536; 
Lansing  v.  Van  Gorder,  24  Mich.  456 ;  Chaffee  v.  Granger,  6 
Mich.  51;  2  Dillon  Mun.  Corp.,  Sec.  968;  Kearney  v.  Cov- 
ington, 1  Mete.  (Ky.)  339 ;  McCullough  v.  The  Mayor  of 
Brooklyn,  23  Wend.  460 ;  Western  v.  The  Mayor  of  Brooklyn, 
23  Wend.  334;  Shearman  &  Red.  on  Neg.,  Sec.  136. 

To  show  that  a  tort  has  been  committed  in  the  case  at  bar, 
in  the  manner  the  city  officials  have  dealt  with  6aid  appellant, 
is  the  object  of  this  subdivision  of  pur  brief,  and  that  this  is 
so  appears  from  these  considerations: 

The  charter  of  the  city  of  Quincy  provides  that  the  city 
council  of  said  city  shall  have  power  to  appropriate  money 
and  provide  for  the  payment  of  the  expenses  of  the  city. 
Private  Session  Laws,  Illinois,  1857,  p.  163,  Chap.  4,  Sec.  4. 

The  vesting  the  power  last  aforesaid  in  the  city  council  of 
Quincy,  carried  with  it  the  duty  on  the  part  of  that  city  coun- 
cil to  appropriate  money  and  provide  for  the  payment  of  the 
expenses  of  the  city,  for  the  failure  to  perform  which  an  action 
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lies  in  favor  of  the  party  aggrieved  against  the  city.  Clay- 
burgh  v.  Chicago,  25  111.  530;  City  of  Cairo  v.  Campbell,  116 
111.  309;  Scagraves  v.  City  of  Alton,  13  111.  366;  Chicago  v. 
Robbins,  2  Black,  418  ;  Bloomington  v.  Bay,  42  111.  507;  Lan- 
sing v.  Van  Gorder,  24  Mich.  456. 

Under  said  provision  of  the  charter  it  was  not  only  the  duty 
of  such  city  council  to  appropriate  money,  but  it  was  also  the 
duty  of  that  body  to  audit  bills,  and  to  pass  any  and  all  ordi- 
nances and  resolutions,  and  to  do  any  and  all  acts  and 
things  necessary  to  give  appellant  his  money.  Frank  v.  San 
Francisco,  21  Cal.  695;  The  State  ex  rel.  v.  Cincinnati,  19 
Ohio,  195;  City  of  Cairo  v.  Campbell,  116  111.  309. 

Action  on  the  part  of  Quincy's  city  council  under  such  power 
is  not  legislative  or  discretionary,  but  the  exercise  of  such 
power  by  such  council  is  imperative  in  favor  of  the  party 
entitled  to  the  money  for  current  expenses  furnished.  City 
of  Cairo  v.  Campbell,  116  111.  309;  Supervisors  v.  U.  S.,  4  Wall. 
447;  Galena  v.  Amy,  5  Wall.  705;  Commonwealth  v.  Pitts- 
burg, 34  Pa.  St.  513;  Robinson  v.  Butts  City,  43  Cal.  354; 
Frank  v.  Supervisors,  21  Cal.  695;  2  Dill,  on  Munic.  Corp., 
Sec.  857. 

A  duty  being  imposed  on  Quincy's  council  by  the  chartered 
provision  last  cited,  and  that  duty,  being  omitted,  and  by  vir- 
tue of  such  omission  a  substantial  loss  of  money  resulting  to 
said  appellant,  we  have  here  all  the  elements  of  a  tort.  Loup 
v.  California  S.  R.  R.  Co.,  63  Cal.  99;  Underbill  on  Torts,  4. 

The  constitutional  provision  relating  to  indebtedness  does 
not  constitute  a  defense  to  an  action  against  a  city,  though 
indebted  to  the  five  per  cent,  limit,  where  the  action  is  a  tort 
brought  for  the  negligence  of  its  agents.  City  of  Chicago  v. 
Sexton,  115  111.  245;  Bloomington  v.  Perdue,  99  111.  329; 
Bart!e  v.  Des  Moines,  38  Iowa  414;  Rice  v.  Des  Moines,  40 
Iowa,  638. 

The  contract  sued  on  for  water  was  older  and  of  earlier  date 
than  any  other  contracts  relating  to  any  of  its  current  expenses 
for  the  respective  fiscal  years  aforesaid.  The  contract  was 
itself  an  appropriation  of  the  future  revenues  of  the  city  which 
successive  councils,  when  coming  into  office,  were  bound  to 
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regard.     Syracuse  v.  Weston,  17  N.  Y.  113;  Grant  v.  Daven- 
port, 36  Iowa,  396. 

And  the  city  of  Qnincy  having  revenue  enough  to  pay  the 
claims  arising  under  the  contract  in  the  case  at  bar,  its  council 
could  not  vote  away  revenue  from  the  appellant,  and  appro- 
priate it  to  contracts  of  later  date,  and  then  claim  that  the 
contract  by  said  ordinance  created  was  invalid.  Cincinnati  v. 
Cameron,  33  Ohio  St.  375. 

It  has  been  held,  even  in  matters  which  are  discretion- 
ary with  city  councils,  that  a  wilful  omission  to  act  or  an 
omission  to  act  from  malicious  motives,  is  an  abuse  of  discre- 
tion and  therefore  a  breach  of  duty,  which  is  actionable. 
Roberts  v.  City  of  Chicago,  26111.  251;  Village  of  Glencoe  v. 
People,  78  111.  3S9;  State  ex  rel.  v.  Moore,  42  Ohio  St.  108. 

For  the  wilful  and  malicious  omissions  of  duty  and  acts  on 
the  part  of  its  officers  alleged  in  the  declaration  and  admitted 
by  the  demurrer,  the  appellee  is  clearly  liable. 

The  appellant  desires  to  call  especial  attention  to  the  ninth 
count  of  his  declaration.  This  count  shows  the  taking  and 
use  of  appellant's  water  with  the  intention  of  not  paying  for 
it,  and  the  use  of  said  water  under  the  facts  set  out  in  this 
count,  and  with  the  intention  of  not  paying  for  it,  constitutes 
a  gross  fraud  on  appellant.  Had  the  water  not  been  used  up, 
appellant  could  recover  the  same  in  specie.  Having  been 
used  up,  his  remedy  is  in  case  for  the  fraud.  Dow  v.  Sanborn, 
3  Allen,  182;  Fox  v.  Webster,  46  Mo.  184;  Benj.  on  Sales, 
§  440,  notes  and  cases  cited;  Stewart  v.  Emerson,  52  K.  H. 
301. 

Messrs.  George  A.  Anderson  and  Carter  &  Govert,  for 
appellee. 

If  there  had  been  a  tort,  has  it  not  been  waived  by  the 
plaintiff  in  bringing  his  action  in  assumpsit  on  the  contract? 
The  declaration  shows  that  the  plaintiff  brought  suit  against 
the  defendant  in  assumpsit  for  the  same  alleged  indebtedness 
prior  to  the  bringing  of  the  present  suit.  That  suit  having 
been  carried  through  the  various  courts,  and  finally  decided 
adversely  to  the  plaintiff  by  the  courts  of  last  resort,  the 
plaintiff  changes  his  form  of  action  and  begins  a  new  suit 
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If  the  action  of  the  city  council  in  refusing  to  pay  the 
plaintiff's  alleged  claims  amounted  to  a  wrong  or  tort,  it  was 
in  his  discretion  to  have  either  sued  in  case  or  to  have  waived 
the  tort  and  sued  in  assumpsit.  State  v.  Evans,  35  111.  455; 
Gray  v.  St.  John,  35  111.  222;  Ives  v.  Hartley,  51  .111.  520; 
Alderson  v.  Eimor,  45  HI.  128;  Creel  v.  Kirkham,  47  111.  344; 
DeClercq,  v.  Mungin,  46  111.  112;  Parker  v.  Tiffany,  52  III. 
286. 

If  plaintiff's  theory  of  the  action  of  the  city  council  in 
refusing  to  pay  the  water  bills  is  correct,  he  must  be  held  to 
have  waived  the  wrong  in  bringing  his  suit  in  assumpsit. 
Kellogg  v.  Turpie,  2  111.  App.  55;  Brumbach  v.  Flower,  20 
111.  App.  219. 

We  deny  that  the  record  shows  that  there  was  any  fault  or 
wrongful  neglect  on  the  part  of  the  city  council,  but  we  insist 
that  if  it  did,  the  corporation  can  not  be  held  liable  as  in  tort 
for  a  mere  non-feasance  of  the  city  legislature.  And  this, 
whether  the  contract  or  indebtedness  was  or  was  not  pro- 
hibited. Dillon  on  Mnn.  Corp.,  Sees.  91,  482,  949,  964,  966 
and  1048;  Baker  v.  State,  27  Ind.  489;  Morris  v.  People,  3 
Den.  381;  Wells  v.  Atlanta,  43  Ga.  67;  Gillett  v.  Lyon,  18 
Kan.  410. 

Public  officers  whose  offices  are  created  by  the  act  of  the 
Legislature,  as  members  of  a  city  council  are  not  municipal 
agents  or  servants.  Their  neglect  is  not  to  be  regarded  as  the 
neglect  of  the  municipal  corporation.  And  the  city  is  not 
liable  for  the  non-feasance  of  its  public  officers  in  the  perform- 
ance of  their  public  duties,  unless  expressly  made  so  by  statute. 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19;  S.  C,  2  Am.  R  368; 
Brinkmeyer  v.  Evansville,  29  Ind.  187;  West  Col.  Med.  v. 
City  of  Cleveland,  12  Ohio  St.  375;  Thomas  v.  City  of 
Kichmond,  20  Wall.  349;  Dill.  Mun.  Corp.  Sees.  61  and  372; 
Gibbs  v.  Beaufort,  20  S.  C.  213;  S.  C,  5  Am.  and  Eng.  Corp. 
Cas.  428;  Black  v.  City  of  Columbia,  19  S.  C.  412;  S.  C,  Am. 
and  Eng.   Corp.  Cas.  640;  Coleman  v.  Chester,  14  S.  C.  290. 

A  legislative  corporation  established  as  a  part  of  the  govern- 
ment of  the  country,  is  not  liable  for  a  non-feasance  by  an 
omission  to  observe  a  law  of  its  own  in  which  no  penalty  is 
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provided.     Fowler  v.  City  of    Alexandria,  3  Pet.  (U.  S.)  40S. 

It  is  not  liable  for  the  non-exercise  of,  or  for  the  manner  in 
which  in  good  faith  it  exercises,  discretionary  powers  of  a 
public  character.  2  Dillon  Mim.  Corp.  949,  3d  Ed.,  and  cases 
cited;  Boone  on  Corporations,  Sec.  300. 

In  Board  of  Trustees  v.  Schroeder,  58  111.  353,  it  -was  held 
that  a  municipal  corporation  is  not  liab'e  for  the  illegal  and 
unauthorized  acts  of  its  officers  in  administering  an  ordinance. 
Nor  is  it  made  liable  bv  the  fact  that  its  board  of  trustees  are 
cognizant  of  the  tortious  act,  or  even  participate  therein. 
Larkins  v.  Saginaw,  11  Mich.  88;  Detroit  v.  Blakely,  21  Mich. 
S4;  S.  C,  4  Am.  lie  p.  457;  Mulcairns  v.  City  of  Janesvillc, 
29  X.  W.  lie  p.  565,  and  cases  cited  and  note ;  2  Thompson 
on  Neg.,  075,  731,  818. 

In  Detroit,  v.  Blakely,  21  Mich.  84,  Judge  Cool ey  in  his 
opinion,  dissenting  in  some  other  points  from  the  majority  of 
the  court,  s;rid:  "I  fully  concur  that  a  municipal  corporation 
is  not  liable  to  an  individual  damnified  by  the  exercise  or  fail- 
ure to  exercise  a  legislative  authority." 

Pleasants,  J.  This  was  an  action  on  the  case  brought  by 
the  appellant  against  appellee.  The  declaration  contained 
eleven  counts.  A  demurrer,  general  and  special,  to  the  whole 
declaration  and  to  each  count  thereof  was  sustained,  and  the 
plaintiff  abiding,  a  judgment  of  nil  capiat  and  for  costs  was 
rendered  against  him,  from  which  he  took  this  appeal.  The 
question  is  upon  the  sufficiency  of  this  declaration. 

In  the  first  count  it  is  alleged  that  the  defendant  was  incor- 
porated by  special  act  which  empowered  it, among  other  thimrf- 
"  to  appropriate  money  and  provide  for  the  payment  of  the 
debt  and  expenses  of  the  city; "  that  in  August,  1873,  it  passed 
an  ordinance  (set  out  in  hate  verba)  which  was  duly  accepted 
by  plaintiff  and  so  became  a  contract  between  them,  whereby 
plaintiff  was  to  construct,  maintain  and  keep  in  operation 
within  the  corporate  limits  of  the  city  a  general  system  of 
water  works,  to  be  extended  and  enlarged  from  time  to  time 
as  therein  prescribed,  and  the  defendant  was  to  pay  him  in 
monthly  installments  from  the  tims  water  should  be  turned 


Third  District— May  Term,  1887.         497     ' 

^p— ^— i— ^^^^—  .^^^^— ^— — ^— ^—        ,.M         ■»  ■  ii       ■■  ■    ■  i^^—^1  i  ■  ■  ■  —  -^i 

Prince  v.  City  of  Quincy. 

on,  the  sura  of  $2,600  per  annum,  and  also  in  like  manner  $200 
per  annum  for  each  of  the  first  one  hundred  hydrants,  which 
contract  was  by  its  terms  to  run  for  a  period  of  thirty  years; 
that  the  plaintiff  fully  performed  all  the  things  by  said  con- 
tract required  of  him  and  within  the  time  thereby  limited  for 
that  purpose,  and  at  all  times  during  the  fiscal  year  next 
mentioned  had  and  furnished  water  through  seventy-seven 
hydrants,  on  each  of  which  water  had  been  previously  turned, 
and  all  of  which  had  been  located  under  and  pursuant  to  the 
provisions  of  said  contract;  that  the  city  had  a  fiscal  year  of  its 
own,  commencing  March  31, 1880,  and  an  income  and  revenue 
of  its  own  for  said  year;  that,  at  the  commencement  of  said 
year  and  at  all  times  during  the  same,  it  was  indebted  upon 
its  valid  bonds  theretofore  issued  and  then  outstanding  and 
unpaid,  to  the  amount  of  more  than  $1,700,000,  which  greatly 
exceed  five  per  cent,  on  the  value  of  all  the  taxable  property 
within  its  limits,  as  ascertained  by  the  last  assessment  for  State 
and  county  taxes  made  before  the  commencement  of  said  year, 
or  by  any  assessment  therefor  made  during  said  year;  that  by 
reason  thereof  plaintiff  became  and  was  entitled  to  payment  out 
of  the  revenue  of  said  year,  and  the  city  council  ought  to 
have  provided  out  of  the  same  for  the  payment  to  him  of  the 
contract  rate  per  hydrant  specified  in  said  ordinance;  that, 
although  the  city  during  said  fiscal  year  received  and  used  the 
water  so  furnished  through  said  seventy-seven  hydrants,  and 
its  income  and  revenue  during  said  year  was  ample  and  suffi- 
cient for  such  payment  in  full,  nevertheless  the  city  council 
wilfully  neglected  and  refused  to  appropriate  the  revenue  of  said 
year  to,  or  provide  for  the  payment  of,  the  amounts  so  due  to 
the  plaintiff,  but  on  the  contrary  permitted  said  revenue  to  be 
dissipated,  scattered  and  diverted  from  the  payment  thereof; 
bv  means  whereof  the  revenue  of  said  fiscal  vear  was  lost  to 
the  plaintiff,  and  the  amount  due  him  for  water  furnished  to 
the  defendant  during  said  year  remains  unrecovered  and  un- 
paid. 

In  this  count  the  duty  of  the  council  is  alleged  to  have  been 
to  provide  for  the  payment  to  plaintiff,  out  of  the  revenues  of 
the  year,  of  the  amount  of  the  contract  rate  for  the  water  fur- 
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nished  during  the  year.  This  duty  is  predicated  upon  (1)  the 
chartered  power  of  the  council  to  appropriate  money  and  pro- 
vide for  the  payment  of  the  debts  and  expenses  of  the  city; 

(2)  its  express  contract  with  plaintiff,  performed  on  his  part; 

(3)  its  indebtedness,  previously  and  then  existing,  to  the  full 
limit  of  its  constitutional  power  to  contract  indebtedness,  and 

(4)  its  possession  of  revenue  for  that  year  sufficient  for  such 
payment.  The  breach  complained  of  is  its  refusal  so  to  pro- 
vide for  payment  to  the  plaintiff  and  the  appropriation  of  said 
revenue  to  other  uses;  and  the  damage  or  injury  to  the  plaint- 
iff alleged,  is  the  non-payment  of  his  claim. 

The  other  counts,  excepting  the  ninth  and  eleventh,  are  in 
principle  and  general  form  the  same  as  the  first,  the  difference 
being,  that  some  relate  to  the  claims  for  water  furnished 
during  the  two  following  years,  respectively;  some  aver  that  an 
actual  though  insufficient  appropriation  was  made  for  the  claim 
for  the  year  therein  mentioned;  some'allege  the  contract  as 
one  implied  from  the  receipt  and  use  of  the  water  to  pay  the 
plaintiff  qua?itum  meruit*  some  state  the  duty  was  to  pay  for 
current  expenses  pro  rata,  and  some  charge  the  refusal  to  pay 
as  designed  and  malicious. 

It  is  not  proposed  to  notice  all  of  the  many  points  discussed 
and  authorities  cited  by  counsel,  but  only  two  or  three  which 
in  the  light  of  our  own  State  decisions  are  deemed  decisive  of 
the  question  here  presented. 

At  first  blush  it  would  seem  that  by  each  of  these  counts  it 
is  bought  to  charge  the  city  in  tort  for  the  simple  refusal  of 
its  council  to  pay  an  indebtedness  contracted  directly  in  the 
face  of  an  express  constitutional  prohibition,  and  so,  to  recover 
as  damages  the  precise  amount  of  that  indebtedness,  with 
interest  from  the  time  when  it  became  due  by  the  terms  of 
the  contract.  But  counsel,  as  was  to  be  expected,  disclaim  a 
position  so  c'early  untenable.  Yet  this  apparent  effect  of  all 
the  facts  alleged  is  obviated  only,  if  at  all,  by  the  introduc- 
tion into  the  pleading  itself,  by  inference  and  as  argument,  of 
certain  propositions  of  Jaw  touching  the  effect  of  the  consti- 
tutional prohibition  upon  the  contract  and  claim  in  question, 
and  the  character  of  the  fund  called  ki  current  revenue,"  which 
are  admitted  to  be  essential  to  the  sufficiency  of  these  counts- 
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Those  propositions  are  that  the  legal  effect  of  the  prohibi- 
tion upon  p'aintifFs  claim  was  to  make  it,  not  non-payable,  but 
payable  only  out  of  current  revenue,  and  that  current  revenue 
was  a  specific  fund  for  its  payment;  and  they  raise  the  questions 
we  purpose,  mainly,  to  consider. 

The  reasoning  in  support  of  them,  and  which  develops 
the  theory  of  appellant's  case  more  fully,  is  this:  (1)  Con- 
ceding that  appellee  had  already  reached  the  limit  of  indebt- 
edness prescribed  by  Sec.  12  of  Art.  IX  of  the  Constitution, 
the  prohibition  therein  contained  did  not  abrogate  its  charter 
powers  u  to  provide  the  city  with  water,  and  to  erect  hydrants 
and  pumps  in  the  streets  for  the  convenience  of  its  inhabit- 
ants,'* and  "  to  appropriate  money  and  provide  for  the  pay- 
ment of  the  *  *  *  expenses  of  the  city,1'  or  any  others, 
but  only  forbade  that  in  the  exercise  of  these  powers  it  should 
contract  any  further  indebtedness;  (2)  that  a  city  so  indebted 
may  nevertheless  incur  current  expenses  for  police  service 
lighting  the  streets,  water  supply  and  the  like,  provided  only 
it  does  not  thereby  add  to  its  indebtedness;  (3)  that  to  con-  ' 
tract  for  such  services,  if  it  can  pay  for  them  out  of  current 
revenue,  i6  not  necessarily  to  add  to  its  existing  indebtedness; 
(4)  that  under  continuing  contracts  therefor,  providing  for 
periodical  payments,  no  indebtedness  can  arise  until  the  service 
is  rendered  up  to  a  period  for  payment,  and  if  payment  is 
then  made  none  has  been  thereby  added  to  that  already  ex- 
isting, within  the  meaning  of  the  prohibition;  (5)  that,  being 
forbidden  to  contract  indebtedness  for  them  directly,  or  to 
borrow  means  of  payment,  the  only  resource  is  the  current 
revenue;  (*>)  that  being  the  only  available  means  of  payment, 
this  current  revenue  is  a  specific  fund  for  that  purpose; 
(7)  that  so  to  apply  it  is  therefore  a  specific  ministerial  duty 
of  the  council,  made  all  the  more  clear  and  binding  by  its 
limitation  to  this  means;  (8)  and  that  the  refusal,  neglect  or 
failure  to  perform  such  a  duty  is  a  municipal  tort. 

Of  this  series  of  propositions  we  hold  the  third,  fourth,  fifth 
and  sixth,  which  embrace  the  two  previously  stated,  to  be 
unsound ;  and  if  they  are  so,  the  seventh  and  eighth  are  inap- 
plicable. 
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The  constitutional  provision  referred  to  is  that  "no  *  *  * 
municipal  corporation  6hall  be  allowed  to  become  indebted,  in 
any  manner  or  for  any  purpose,  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate  exceeding  five  per  cen'um 
on  the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  last  .assessment  for  State  and  county  taxes  previous  to 
the  incurring  of  such  indebtedness." 

This  language  leaves  nothing  for  construction  except  to 
ascertain  what  it  is  "  to  become  indebted  "  in  the  sense  here 
intended;  for  none  that  could  be  employed  would  be  more  apt 
to  show  that  upon  all  such  contract  liabilities  as  are  within  its 
purview  this  provision  operates  with  only  one  effect,  which 
is  to  disallow  them.  It  is  too  plain  for  argument  that  it  does 
not  classify  them  as  non- payable  and  payable  out  of  special 
funds,  or  otherwise,  nor  change  any  from  being  a  charge 
against  the  city  generally  into  a  charge  against  the  current 
revenue  only,  but  makes  them  all  alike  absolutely  non-payable 
and  void.  If,  then,  the  contention  of  counsel  that  it  so 
changed  the  contract  and  claim  here  in  question  i6  an  admis- 
sion that  they  were  within  its  purview,  it  admits  away  their 
case  ;  and  if  the  fact  that  without  that  provision  it  would  have 
been  an  indebtedness  against  the  city  generally  shows  it  to  be 
so,  then  that  fact,  independently  of  any  admission,  must  also 
be  fatal.  It  either  was  or  was  not  within  the  purview  of  the 
inhibition.  If  not,  it  was  in  no  way  affected  by  it ;  if  it  was, 
the  refusal  to  pay  it,  however  caused'or  manifested,  could  not 
be  a  tort. 

We  apprehend  the  real  position  of  counsel  to  be,  that  be- 
cause this  claim  was  properly  payable  out  of  current  revenues, 
it  was  not  within  the  inhibition,  which  is  therefore  invoked 
only  as  further  certifying  and  enhancing  the  alleged  duty  of 
the  council  to  pay  it  accordingly. 

But  it  can  not  be  that  the  duty  referred  to  was  that  of 
anticipating  the  revenue  and  avoiding  liability,  by  assigning 
the  amount  required,  without  recourse,  out  of  a  tax  already 
levied  for  the  purpose,  as  indicated  in  the  Edwards  case  (84 
111.  633).  It  is  not  averred  that  any  such  course  was  ever 
requested  or  suggested  by  appellant,  nor  does  it  appear  that 
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its  necessity  or  propriety  was  apprehended  by  either  party. 
Another  and  different  one  was  expressly  provided,  with  his 
full  understanding  and  assent.  In  reference  to  both  the 
$2,600  per  annum  and  the  additional  sum  per  hydrant  the 
language  of  the  ordinance  is  the  same:  u  Said  city  shall  pay 
said  Prince  in  monthly  installments,  from  the  time  water  is 
turned  on,"  etc.  (Sections  four  and  seven.)  Thus  the  con- 
tract was  nat  to  provide  for  payment,  but  to  pay;  not  out  of  a 
particular  fund,  but  absolutely ;  and  the  obligation  for  the 
delivery  of  the  money  was  not  cast  upon  its  officers,  but 
assumed  by  the  corporation.  Failure  in  duty  respecting  this 
claim  must  therefore  consist  in  failure  to  pay  it  according  to 
the  contract.  So  we  understand  the  wrong  really  charged 
to  be,  not  in  procuring  the  contract  or  its  performance  with- 
out securing  or  providing  for  payment  in  a  particular  way, 
but  in  refusing  to  pay. 

By  its  charter,  ihe  amount  of  taxes  the  city  could  levy  in 
any  one  year  for  all  purposes,  except  for  interest  on  its  regis- 
tered bonds,  was  limited  to  $1.03  on  the  $100  of  the  assessed 
valuation  of  all  the  real  and  persoual  property  therein.  Bink- 
ert  v.  Jansen,  94.111.  2S3.  The  amount  of  such  valuation,  or 
of  the  taxes  levied,  or  of  the  current  revenue  in  any  year,  or 
how  it  was  applied,  or  that  one  dollar  was  improperly  applied, 
except  as  it  was  thereby  diverted  from  the  payment  of  appel- 
lant's water  bills,  is  nowhere  averred.  Therefore  the  dissi- 
pation and  scattering  of  the  revenue,  as  alleged,  involved  no 
wrong  unless  the  ]  ayment  of  appellant  was  a  duty;  and  so 
the  charge  is  reduced  to  a  refusal  to  pay  him,  which,  in  this 
case,  would  be  a  mere  breach  of  the  contract  in  that  behalf, 
unless  such  payment  was  a  duty  specifically  imposed  by  some- 
thing besides  the  contract  itself,  since  no  other  element  of  a 
tort  is  alleged  or  discovered  in  the  fact  or  cause  or  manner  of 
the  refusal;  and  hence  the  importance  attached  to  the  fact  of 
the  city's  existing  indebtedness,  and  the  consequent  effect,  as 
supposed,  of  the  constitutional  inhibition. 

Thus  the  position  of  appellant  seems  to  be  that  the  con- 
tract being  for  current  supplies  to  be  furnished  continuously 
for  a  specified  sum  per  annum,  payablo  monthly,  within  the 
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amount  of  current  revenue,  did  not  create  such  a  liability  on 
the  part  of  the  city  as  was  forbidden,  and  if  the  periodical  pay- 
ments provided  for  had  been  made  when  due  by  its  terms  no 
indebted uess  within  the  meaning  of  the  Constitution  would 
have  arisen;  and  that  his  claim  became  an  indebtedness,  and 
therefore  non-payable  as  such,  by  the  failure  to  pay  it  when 
due,  which  was  wholly  the  fault  of  the  city  council,  and  is 
the  tort  here  complained  of. 

There  is  no  doubt  that  the  effect  of  the  inhibition  was  to 
require  the  city,  indebted  as  it  was,  to  carry  on  its  corporate 
operations,  while  so  indebted,  upon  the  cash  or  pay-as-you-go 
plan,  and  not  upon  credit  to  any  extent  or  for  any  purpose; 
and  the  question  is  whether  the  course  contemplated  by  this 
contract  was  in  accordance  with  that  plan. 

It  clearly  did  not  contemplate  any  payment  in  advance,  but 
that  a  claim  against  the  city  would  be  constantly  accruing, 
payable  from  month  to  month,  for  water  previously  furnished 
— "from  the  time  water  is  turned  on" — and  that,  having  been 
furnished,  the  obligation  to  make  these  payments  at  the  times 
specified  would  be  absolute  and  wholly  irrespective  of  its 
ability  or  actual  possession,  at  such  times,  of  cash  wherewith 
to  make  them.  Thus  some  credit  was  contracted,  and  not 
upon  the  faith  of  money  in  hand  when  performance  by  appel- 
lant was  begun,  but  of  money  expected  to  be  in  hand  when  it 
should  be  completed.  And  under  the  charter  limitation  of 
the  amount  of  annual  taxes  to  be  levied  and  the  known 
method  of  their  collection,  some  risk  of  its  unavoidable  exten- 
sion beyond  the  fiscal  year  was  necessarily  incurred. 

Appellant's  claim  arose  directly  upon,  this  contract,  as  exe- 
cuted pro  tanto.  It  was  for  a  specified  sum  of  money  thereby 
agreed  to  be  paid  for  certain  services  to  be  rendered,  which 
were  rendered.  Had  there  been  no  limit  to  the  amount  for 
which  the  city  could  become  indebted,  he  could  have  recov- 
ered it  upon  a  general  judgment  (East  St.  Louis  v.  E.  St  L. 
G.  L.  &  C.  Co.,  98  111.  415),  and  then  have  had  a  mandamus 
for  the  levy  and  collection  of  a  tax  to  pay  it.  City  of  Cairo 
v.  Campbell,  116  111.  365.  In  other  words,  it  would  have 
been  a  proper  debt  against  the  city — a  contract  liability  which 
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had  become  absolute  for  a  sum  certain  in  money.  Nor  is  it 
perceived  how  it  could  have  been  any  the  less  a  debt  against 
the  city  if  it  had  been  made  payable  out  of  a  sufficient  current 
revenue  or  any  specific  fund,  or  if  the  city  had  been  all  the 
time  possessed  of  money  enough  to  pay  it  and  all  other  cur- 
rent expenses,  or  if  it  had  been  actually  paid  when  due.  Such 
payment  would  have  extinguished  the  indebtedness,  but  could 
not  have. anticipated,  prevented  or  avoided  it.  That  accrued 
from  day  to  day  as  the  water  was  furnished  (E.  St.  L.  case, 
#'ipra,  p.  430),  though  it  was  not  payable  until  the  end 
of  the  month;  for  there  was  no  default  on  the  part  of 
appellant  nor  any  failure  of  any  contingency  on  which  his 
right  to  the  money,  under  the  contract,  if  it  had  been  valid, 
depended. 

Then,  if  the  indebtedness  so  arising  was  forbidden,  the  con- 
tract upon  which  it  arose — which  expressly  contemplated  and 
provided  for  it,  though  in  itself  executory  and  creating  only  a 
contingent  liability,  was  also  forbidden.  Prohibition  of  the 
end  is  prohibition  of  the  direct,  designed  and  appropriate 
means.  Being  an  attempt  by  the  city  to  put  it  in  the  power 
of  appellant  and  induce  him  to  acquire  an  absolute  indebted- 
ness against  itself,  it  was,  60  far  as  executed,  as  clearly  against 
the  policy  and  provision  of  the  Constitution  as  the  creation  of 
a  present  debt.  If  it  had  not  been  executed,  nor  any  attempt 
been  made  to  enforce  it  or  to  recover  for  a  breach  of  it,  and 
so  far  as  it  remains  unexecuted,  of  course  no  such  question 
could  arise,  there  would  be  nothing  to  which  the  inhibition 
could  apply.     East  St.  Louis  case,  sujwa. 

In  the  City  of  Springfield  v.  Edwards,  84  111.  632,  the  court 
construing  this  provision,  say  it  is  a  against  becoming  indebted, 
that  is,  voluntarily  incurring  a  legal  liability  to  pay,  in  any 
manner  or  for  any  purpose,  when  a  given  amount  of  in  ebted- 
ness  has  previously  been  incurred.  *  *  *  A  debt,  payable 
in  the  future  is,  obviously,  no  less  a  debt  than  if  payable  pres- 
ently; and  a  debt  payable  upon  a  contingency,  as  upon  the 
happening  of  some  event,  such  as  the  rendering  of  service  or 
the  delivery  of  property,  etc.,  is  some  kind  of  a  debt,  and 
therefore  within  the  prohibition.     If  a  contract  or  undertak- 
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ing  contemplates,  in  any  contingency,  a  liability  to  pay,  when 
the  contingency  occurs  the  liability  is  absolute,  the  debt  ex- 
ists, and  it  differs  from  a  present,  unqualified  promise  to  pay, 
only  in  the  manner  by  which  the  indebtedness  was  incurred. 
And,  since  the  purpose  of  the  debt  is  expressly  excluded  from 
consideration,  it  can  make  no  difference  whether  the  debt  be 
for  necessary  current  expenses,  or  for  something  else."  These 
general  propositions  would  seem  to  cover  all  the.  material 
points  here  involved,  but  the  court  went  further  and  specific- 
ally held  it  unlawful  for  a  citv  so  indebted  to  incur  a  liability 
for  current  expenses  or  anything  else,  even  though  it  should 
at  the  same  time  (as  some  of  the  counts  allege  it  did  here) 
make  a  final  appro,  riation,  within  the  limits  of  the  revenue 
accruing,  to  meet  it;  that  to  avail  itself  of  current  but  un- 
collected revenue  for  such  purpose  it  must  go  further  and 
assign  the  amount  cut  of  a  tax  actually  levied,  and  without 
recourse,  in  such  manner  as  to  4l  leave  upon  the  city  no  future 
obligation,  either  absolute  or  contingent,  whereby  its  debt 
might  be  increased." 

The  authorities  to  the  contrary  here  relied  on,  from  Iowaj 
California,  Ohio  and  Louisiana,  were  there  considered  and 
expressly  held  to  be  overborne  by  the  plain,  broad  terms  of 
our  Constitution.  We  can  not  avoid  the  conclusion  from  this 
decision,  that  the  contract  here  in  question  was  void,  and  that 
the  claim  of  appellant,  whether  upon  the  contractor  quantum 
meruit,  was  not  legally  payable  out  of  current  revenue  or 
otherwise. 

In  Law  v.  The  People,  87  111.  385,  that  case  was  approved 
and  the  propositions  above  quoted  weie  reaffirmed,  the  court 
dec'arinjr  the  inhibition  "  was  intended  to  embrace  indebted- 
ness  of  every  description,  nature  and  kind,  and  in  every  sense 
of  the  term,  whatever  the  character  or  form  by  which  it  was 
evidenced,  when  made  or  issued  after  the  limit  should  be 
reached."  This  leaves  no  possible  ground  for  the  supposed 
distinction  between  an  indebtedness  for  current  expenses  and 
on  other  accouuts,  or  between  one  payable  out  of  a  specific 
fund  and  one  chargeable  against  the  city  generally.  See  also 
Fuller  v.  City  of  Chicago,  89  111.  282;  Fuller  v.  Heath,  89  111. 
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290;  Howell  v.  City  of  Peoria,  90  111.  104;  City  of  Litch- 
field v.  Ballon,  104  U.  S.  190. 

But  still  more  directly,  the  questions  upon  which  the  right 
to  maintain  this  action  depends,  seem  to  us  to  be  res  ad  judicata. 
Prince  v.  The  City  of  Quincy,  105  111.  138,  was  a  suit  in 
assumpsit  between  these  same  parties,  upon  the  contract  and 
for  the  claim  here  under  consideration.  Tlu  defense  pleaded 
was,  in  substance,  that  at  the  time  of  making  the  contract  sued 
on  the  city  was,  and  ever  since  had  continued  to  be,  otherwise 
indebted  in  an  amount  exceeding  the  constitutional  limit ;  the 
plaintiff  leplied  that  the  several  sums  of  money  sought  to  be 
recovered  u  pertained  to  the  ordinary  expenses  of  the  defend- 
ant in  the  administration  of  the  affairs  and  government  of  the 
city,  and  that,  at  the  time  of  the  making  of  said  contract,  the 
said  several  sum*  of  money  so  provided  to  be  paid  monthly 
by  said  defendant  to  said  plaintiff,  together  with  other  ordi- 
nary expenses  of  the  government  of  the  said  defendant,  were 
within  the  limits  of  the  current  revenues  of  said  defendant;" 
and  the  case  was  disposed  of  on  demurrer  to  this  replication. 

It  was  there  contended  on  behalf  of  appellant  that  the  term 
"  indebtedness"  did  not  apply  to  contracts  relating  to  the  ordi- 
nary current  expenses  of  a  city,  payable  out  of  the  current 
revenues,  and  the  Iowa  and  California  cases  were  cited;  but 
the  court  held  that  "  to  so  construe  the  Constitution  would  be 
to  add  a  provision,  in  the  nature  of  an  exception,  which  the 
framers  of  that  instrument  did  not  see  proper  to  insert." 

The  plea  was  therefore  held  good  and  the  replication  no 
sufficient  answer  to  it;  the  two  preceding  cases  were  approved 
and  the  construction  therein  given  was  declared  to  be  the, 
result  of  the  "deliberate  and  mature  consideration"  of  the 
court  There,  it  was  admitted  by  the  pleading  that  the  par- 
tics  made  this  contract ;  that  the  plaintiff  performed  it  on  his 
part;  that  the  water  supplied  was  one  of  the  ordinary  current 
expenses  of  the  city ;  that  the  price  agreed  on  as  claimed  and 
the  other  current  expenses  were  within  the  amount  of  current 
revenue,  and  that  the  city  refused  to  pay  him;  and  yet  he 
could  not  recover,  because  by  reason  of  its  existing  indebt- 
edness the  contract  sued  on  and  the  claim  so  arisen  thereon 
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were  prohibited  by  the  supreme  law  of  the  State,  and  there- 
fore void.  This  case  and  another  like  it,  reported  in  the 
same  volume  at  page  215,  distinctly  hold  that  the  identical 
claim  here  in  question  was  a  debt  added  to  that  already  exist- 
ing against  the  city,  in  excess  of  the  limit  pi  escribed,  and 
directly  within  the  inhibition. 

It  must  follow  that  the  refusal  to  pay  it  when  due  by  the 
terms  of  the  contract,  or  at  any  time  afterward,  whether  from 
inability  in  consequence  of  the  diversion  of  the  revenues  to 
other  uses  to  its  exclusion,  or  other  causes,  or  from  wilfulness, 
could  not  be  a  tort.  Its  payment  at  that  time,  out  of  current 
revenues  or  any  other  fund,  or  in  anyway  whatsoever,  instead 
of  being  a  duty  enhanced  or  imposed  by  any  law,  contract, 
fact  or  condition,  was  absolutely  forbidden  and  would  have 
been  unlawful.  There  being  no  duty  to  pay,  the  refusal  could 
make  no  case  for  miuidanius  or  any  other  proceeding  at  the 
suit  of  appellant;  and  the  case  of  Claybnrgh  v.  City  of  Chi- 
cago, 25  111.  520,  and  others  cited  to  like  effect,  are  not  in 
point. 

But  it  is  said  that  under  the  form  of  cpntract  here  presented, 
there  could  be  no  indebtedness  until  the  period  for  payment 
arrived,  and  (if  we  understand  counsel)  that  had  payment  been 
then  made,  none  would  ever  have  arisen,  within  the  meaning 
of  the  inhibition.  The  case  of  East  St.  Louis  v.E.  St.  L. G.  L. 
&  C.  Co.,  98  111.  430,  is  cited  as  if  it  modified  the  decibions  above 
referred  to  on  this  point.  There  it  was  for  the  supply  of  gas- 
light for  a  long  term  of  years,  at  a  stipulated  price  per  lamp 
per  year,  payable  in  monthly  installments;  and,  while  the  court 
held  that  the  price  for  the  whole  term  was  not  to  be  con- 
sidered an  indebtedness  incurred  on  the  making  of  the  contract, 
within  the  meaning  of  the  Constitution,  we  understand  it  to 
have  held  that  the  installments,  as  they  became  due,  would  be, 
even  if  they  were  paid  at  the  time.  Its  language  is:  uHad 
the  contract  been  performed  in  compliance  with  its  terms 
*  *  *  there  would  have  arisen  no  indebtedness  on  the 
part  of  the  city  for  more  than  one  month's  gas  supply/' 
(Counsel  will  observe  that  from  the  quotation  in  their  brief, 
at  bottom  of  page  1G,  two  important  words  are   omitted — 
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doubtless  through  inadvertence.)  This,  we  apprehend,  is 
strictly  in  harmony  with  that  herein  above  quoted  from  the 
Edwards  case,  and  in  Prince  v.  City  of  Quincy,  105  111.  143. 
We  have  the  direct  authority  of  the  court  itself  for  saying  it 
does  not  modify  those  referred  to.  A  recovery  was  allowed 
because  the  amount  accrued  and  claimed  did  not  increase  the 
city's  debt  beyond  the  limit  prescribed. 

The  argument  seems  also  to  be  pervaded  by  a  somewhat 
vague  assumption  of  a  distinction  between  payment  and  pro- 
viding for  payment,  as  a  basis  for  the  contention  that,  by  virtue 
of  the  charter  power  to  provide  for  the  payment  of  the  ex- 
penses of  the  city,  independently  of  the  contract,  or  under  the 
contract  as  claimed  to  be  changed  by  the  inhibition,  a  duty 
was  devolved  upon  the  council  in  respect  to  appellant's  claim 
to  take  whatever  action  was  necessary  to  satisfy  it  when  it 
should  become  due.  That  would  include  the  appropriation  of 
money,  the  levying  of  a  special  tax,  the  auditing  of  bills,  the 
passage  of  ordinances  and  resolutions,  the  issuing  of  warrants 
against  the  tax  levied,  without  recourse,  and  any  and  all  other 
things  required  by  law,  to  be  done  before  it  became  due  by 
the  terms  of  the  contract,  in  order  to  give  him  the  money 
contemplated  by  the  contract,  or  that  he  ought  to  have.  The 
claim  is  that  the  omission  of  any  such  act,  resulting  in  a  sub- 
stantial loss  to  appellant,  constitutes  a  tort;  and  it  is  urged  as 
being  entirely  consistent  with  the  admission  or  fact  that  the 
claim  did  become  such  an  indebtedness  as  was  prohibited  and 
therefore  unrecoverable  as  such. 

It  is  true  that  notwithstanding  its  indebtedness  and  the 
inhibition,  the  city  continued  to  have  authority  to  provide  a 
water-supply,  and  that  it  remained  under  obligation  to  pay  its 
current  expenses  consistently  with  the  Constitution.  If,  how- 
ever, upon  its  contracting  for  proper  supplies  or  services 
without  any  express  provision  as  to  the  mode  of  payment,  the 
law  would  imply  a  duty  to  take  all  needful  steps  to  effect  it, 
as  intimated  in  Law  v.  The  People,  S7  111.  400,  and  if  it 
might  so  fail  to  perform  as  to  be  guilty  of  a  tort,  that,  as  we 
have  attempted  to  show,  is  not  the  case  presented  by  this 
declaration;  and  if  it  were,  it  must  surely  be  that  this  duty 
could  be  made  unavailable  in  this  form  of  action  by  the  consent 


508  Appellate  CouPvTS  of  Illinois. 

Vol.  28.  J  Prince  v.  City  of  Quincy. 

■ 

of  the  party  to  whom  it  would  otherwise  be  owed.  How  can 
appellant  charge  that  the  city  torliously  omitted  to  assign 
enough  of  the  uncollected  revenue  to  pay  him,  in  such  time 
and  manner  as  to  avoid  all  liability  on  account  of  the  water 
supplied,  since  he  expressly  agreed  to  give  and  did  give  it 
credit  therefor  and  looked  to  it  for  payment  when  and  after 
it  should  become  due  according  to  the  agreement?  This 
agreement  can  not  be  ignored.  It  is  alleged  and  6et  forth  in 
each  of  these  counts.  It  fully  shows  all  the  obligation  he 
asked  or  the  city  assumed  in  that  behalf.  Its  performance 
would  have  accomplished  the  same  object,  but  in  quite  a 
different  manner.  His  stipulation  for,  and  reliance  upon,  its 
performance,  were  therefore  necessarily  a  consent  to  the  non- 
performance of  the  other,  which  for  that  reason  could  be 
no  wrong  to  him. 

For  it  is  not  pretended  that  such  consent  was  obtained  by 
the  misrepresentation  or  concealment  of  any  fact,  or  other 
fraud  on  the  part  of  the  council.  The  truth  evidently  is  that 
both  he  and  the  board  that  passed  the  ordinance  supposed  the 
inhibition  (if  it  was  in  their  contemplation  at  all)  would  not 
affect  this  contract;  that  the  agreement  to  pay  in  monthly 
installments,  provided  they  could  be  paid  as  they  became  due 
out  of  current  revenue,  would  not  operate  to  increase  the 
corporate  indebtedness;  that  if  each  board  should  pay  the  bills 
of  its  term  as  they  became  due  out  of  current  revenues,  or  so 
applied  them  that,  at  its  close,  no  indebtedness  for  the  current 
expenses  thereof  would  be  left  unsettled  and  open  against  the 
•  city,  there  would  be  no  infringement  of  it.  Of  the  plausibility 
or  reasonableness  of  this  view  there  is  no  need  to  say  more 
than  that  our  Supreme  Court,  differing,  perhaps,  from  some 
others  as  to  like  cases,  pronounced  against  it.  Being  enter- 
tained by  these  parties  at  the  time,  however,  they  innocently 
provided  for  and  created  this  monthly  debt,  and,  so  long  as  it 
was  held,  the  council  continued  to  pay  it. 

A  later  board,  coming  to  doubt  its  authority,  on  that  ground 
refused  to  do  so  any  longer.  Still  appellant  did  not  6hut  off 
the  water,  nor  propose  a  new  arrangement  for  its  supply,  nor 
go  on  under  any  implied  promise  to  pay  him  quantum  meruit 
On  the  contrary,  he  insisted  on  the  validity  of  the  ordinance 
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and  brought  suit  upon  it;  althoug,  has  lie  alleges  in  the  e^venth 
count,  on  the  invitation  of  the  council,  and  upon  the  promise 
that,  if  it  should  be  decided  against  him,  the  city  would  pay  him 
for  water  furnished  in  the  meantime  a  reasonable  price;  which 
would  seem  to  have  been  an  attempt  to  create  another  contin. 
gent  liability,  quite  as  obnoxious  to  the  Constitution  as  the  one 
the  council  had  just  repudiated  and  the  Supreme  Court  after- 
ward condemned. 

We  think  this  contract  for  credit,  voluntarily  made,  without 
fraud  on  the  part  of  the  council,  or  ignorance  of  any  material 
fact  on  the  part  of  appellant,  estops  him  to  charge  that  the 
failure  to  pay  or  make  provision  for  payment,  otherwise  than 
as  so  agreed,  was  a  wrong.  The  rule  embodied  in  the  maxim, 
volenti  nonfit  injuria,  is,  "  that  no  one  can  maintain  an  action 
for  a  wrong  where  he  has  consented  or  contributed  to  the  act 
which  occasions  his  loss."  Broom's  Leg.  Max.  (2d  Ed.)  $£01. 
And  the  estopping  fact,  appearing  in  the  declaration,  may  be 
taken  advantage  of  on  demurrer. 

The  ninth  count,  setting  out  the  contract  and   averring  its 
performance  by  plaintiff  and  payment  therefor  by   defendant 
for  some  years,  then  alleges  that,  although   defendant  after- 
ward disowned  it  and  notified  plaintiff  that  it  would  no  longer 
be  bound  thereby,  nevertheless  it  continued  to  use  the  water, 
without   intending  to   pay  but  intending  not   to  pay  for  it. 
This  is  likened   to  the   fraud  of  obtaining  personal  property 
under  pretense  of  purchasing,  but  with  the  intention  not  to 
]  ay.     We  think  there  is  a  wide  difference.     Deceit,  which  is 
the  essence  of  fraud,  is  the  chief  characteristic  of  that  case, 
but  is  not  even  charged  in  this.    These  works  were  established 
and  in  actual  operation,  supplying  the  city  and  its  inhabitants, 
under  an  ordinance  which  may  have  been  valid   as   to   all  or 
many  other  of  its  provisions,  though  void  as  to  that  relating 
to  payment  by  the  corporation.     City  of  Quincy  v.  Bull,  106 
^1.  348,  352.     Section   17  provides   that   "said   Prince  shall 
have  the  right  to  make  all  needful  rules  and  regulations  for  the 
government  of  said  works  in  all  its  branches  and  departments, 
and  no  person,  except  the  city  council  or  said  Prince,  or  their 
properly  authorized  agents,  shall  have  the   right  to   open  or 
interfere  in  any  way  with  any  fire  hydrant  in  said   city,  and 
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paid  city  shall   have  at  all  times  the  right  to  use  water  from 
paid  fire  hydrants  for  the  following  purposes,  and  no  other,  viz., 
for  the   extinguishment   of   tires,    for  the  use,  exercise    and 
practice    of  fire   engines,    for  filling   fire  cisterns  and    other 
legitimate   and    proper  fire    purposes."     Under   this   provis- 
ion, duty  to  persons  and    property  within  its  limits  required 
the   city    to    use    the   water    for    these    purposes,   notwith- 
standing   its    intention    not    to  pay  for    it  according  to  the 
terms   of   the   ordinance.     It    is    not    claimed   that  it   used 
it   for   any  other,  nor   that  it  "disowned"   any   other    pro- 
vision of  the  ordinance  than  that  which  was  " disallowed  "  by 
the  Constitution.     Duty  also  required  it  to  disown  that,  and 
for  so  doing  it  should  not  be  subject  to  any  penalty,  forfeiture 
or  restriction  of  right  under  other  and  valid  provisions,  nor  to 
any  unfavorable  presumptions   or  odium  that  should  attach  to 
a  wilful  repndiator.     The  giving  of  the  notice  mentioned  was, 
therefore,  an  act  of  frankness  and  justice  to  appellant,  and  not 
at  all  indicative  of  fraud. 

For  aught  alleged  in  this  count  it  Would  have  agreed  to 
any  lawful   arrangement,  if  any  had  been   proposed,  for   the 
satisfaction  of  his  claim.     The  averment  of  its  intention  not 
to  pay  seems  to  be  an  inference  from  the  notice,  and  in  con- 
nection with  such  notice,  and  disownment  of  the  contract,  as 
stated,  is  to  be  limited  to  an  intention  not   to  pay  under  that 
contract.     So,  also,  for  aught  that  appears,  if  he  had    merely 
acquiesced  in  the  view  taken  by  appellee  of  that  provision,  it 
would  have  accepted   the  implications  referred  to  in  Law  v. 
The  People,  above  mentioned.     But  in  any  case  the  count  is 
defective  in  not  averring  that  any   deceit  was  practiced  by 
appellee,  or  that  appellant  was,  in  fact,  ignorant  of   any  inten- 
tion it  entertained ;  that  is,  it  does  not  expressly  charge  fraud, 
and  the   fact   that   the  city  continued  to  use  the  water  after 
notice  given,  and  with  intention  not  to  pay  for   it   under  the 
circumstances  stated,  does  not  necessarily  imply  or  import  fraud. 
We  have  already  observed  that  the  seventh  count  avers  no 
more   than  the  breach   of  another   agreement  that  was  also 
inhibited  by  the  Constitution,  and  not  a  tort. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Cir- 
cuit Court  is  affirmed.  Judgment  affirmed. 
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Herman  Stearns  et  al. 

v. 
Joseph  F.  Cook. 


Sales— Exchange  of  Live  Stock— Acceptance— Waiver— Damages— In- 
st ruction  s. 


In  an  action  for  an  alleged  breach  of  contract,  whereby  loss  was  sustained 
through  the  death  of  a  Spanish  juck  received  in  ahorse  trade,  it  being 
claimed  that  his  death  was  caused  by  his  being  ill-used  by  the  defendant,  in 
driving  him  to  the  house  of  the  plaintiff,  it  is  held:  That  the  verdict  for 
the  plaintiff  was  contrary  to  the  evidence,  and  that  the  instructions  were 
erroneous,  particularly  in  not  stating  what  would  constitute  an  acceptance 
amounting  to  a  waiver  of  defects. 

[Opinion  filed  May  25,  1SS8.] 

Appeal  from  the  County  Court  of  Vermilion  County ;  the 
Hon.  D.  D.  Evans,  Judge,  presiding. 

Mr.  W.  "R.  Lawrence,  for  the  appellants. 

Mr.  J.  B.  Mann,  for  appellee. 

Pleasants,  J.  Appellee  .brought  this  suit  in  assumpsit 
against  appellants  for  an  alleged  breach  of  contract  for  the 
exchange  of  a  Clydesdale  horse,  of  plaintiff,  for  a  buck-board 
set  of  harness,  and  a  Spanish  jack,  of  the  defoliants,  to  be 
made  at  the  plaintiffs  residence,  which  was  between  twenty 
and  twenty-five  miles  distant  from  that  of  the  defendants. 
The  contract  was  made  on  the  17th  of  December,  1SS0,  and 
the  particular  promise  counted  on,  as  stated  in  the  declaration, 
was  that  the  defendants  would  deliver  the  jack  at  the  plaint- 
iff's house,  "at  a  time  when  the  roads  were  Boft,  60  that  the 
feet  and  limbs  of  said  jack  would  not  be  injured  by  transfer- 
ring him  from  the  place  of  residence  of  said  defendants  to 
the  house  of  plaintiff,  and  would  deliver  said  jack  in  good 
condition;"    and  the  breach   alleged   is  that  they  did  not 
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deliver  him  when  the  roads  were  soft,  but  when  they  were 
frozen;  by  means  whereof  his  feet  and  limbs  were  greatly 
injured,  and  he  became  lame,  sick  and  disordered,  and  finally 
died.  It  is  then  averred  that  without  any  knowledge  on  his 
part  of  6iich  lameness,  sickness  and  disorder,  the  plaintiff 
delivered  his  horse  to  the  defendants. 

The  second  count  is  in  substance  the  same,  with  the  added 
averments  that  defendants  received  the  plaintiff's  horse  upon 
the  express  representation  on  their  part  that  said  jack  had  not 
suffered  from  being  led  over  such  hard  and  frozen  roads,  but 
had  led  freely  and  had  not  lagged  any  except  as  to  the  labt 
mile;  that  plaintiff' relied  on  said  statements,  and  was  ignorant 
of  their  falsity,  and  was  thereby  induced  to  part  with  his 
horse;  that  said  representations  were  not  true;  that  said  jack 
did  suffer,  and  was  then  suffering  from  being  led  over  said 
hard  and  frozen  roads,  and  had  not  led  freely,  but  lagged  for 
a  lon«:  distance. 

It  is  said  the  second  count  is  in  case.  We  think  not.  It 
is  not  averred  that  the  representations  set  forth  were  fraudu- 
lently made  or  knowingly  false.  The  averments  in  relation 
to  them  were  unnecessary,  but  evidently  made  to  explain  the 
delivery  of  plaintiff's  horse,  and  meet  the  anticipated  defense  of 
waiver  by  acceptance  of  the  jack.  Appellants  showed  their 
understanding  of  it  at  the  time  by  tiling  the  plea  of  non 
assumpsit  to  the  whole  declaration. 

It  appears  that  the  jack,  with  the  other  property  of  the 
defendants  mentioned,  was  delivered  to  plaintiff  at  his  house 
about  live  o'clock  in  the  afternoon  of  December  20,  18b0. 
He  had  been  led  since  six  o'clock  in  the  morning  of  that  day, 
all  the  wav  from  their  residence,  over  roads  that  were  fro7.cn 
hard  when  they  started,  but  thawed  a  little  on  the  surface 
about  noon,  and  so  became  somewhat  slippery.  There  is  no 
dispute  as  to  his  previous  condition;  all  agree  it  was  good. 
The  testimony  as  to  his  treatment  and  appearance  on  the  way, 
is  conflicting.  A  number  of  witnesses  who  saw  him  at  a  point 
live  miles  from  the  plaintiff's  house  and  others  nearer,  say 
he  was  lagging,  looked  overdone  and  was  whipped  consider- 
ably to  be  kept  going.     Defendants  themselves  admit   that 
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he  was  at  times  obstinate,  bat  say  he  required  and  received  no 
more  than  an  occasional  touching  up  or  tapping.  Plaintiff 
was  at  home  when  they  arrived,  saw  him,  fed  him  and  put 
him  for  the  night  in  a  shed  made  of  hay  and  banked  up,  twelve 
or  fourteen  feet  long  and  eight  or  ten  feet  wide,  with  an 
opening  on  the  east  side  four  feet  wide.  The  defendant 
Herman  and  his  brother,  who  had  brought  him,  stayed  that 
night  at  plaintiff's  house.  The  next  morning  he  went  to  the 
barn  lot,  saw  plaintiff  and  asked  him  how  the  jack  was,  and 
plaintiff  said  he  was  all  right  and  had  eaten  his  feed  all  right, 
both  night  and  morning.  They  stayed  to  breakfast,  and  soon 
afterward  received  from  plaintiff  his  horse,  without  a  word  of 
complaint  from  him,  and  left. 

The  jack  died  about  four  weeks  afterward,  from  what  cause 
is  by  no  means  clear.  Plaintiff  and  others  testified  that 
upon  being  led  out  of  the  shed  on  the  morning  after  delivery 
he  appeared  stiff  and  worn  out;  that  his  feet  were  broken  off 
all  round;  that  lie  was  sore  and 'hardly  able  to  walk,  and  that 
his  back  and  loins  were  welted  up.  They  kept  blankets  on 
him,  wrapped  his  legs  with  flannel  and  bathed  them  with  pep- 
per tea. 

But  he  got  no  better.  Yet  he  ate  all  his  food  for  the  first 
two  or  three  days.  An  expert  who  saw  him  on  the  22d  of 
December,  and  concurs  in  this  account  of  his  appearance,  says 
his  pulse  was  not  deranged,  and  he  thought  him  not  sick  but 
"simply  worn  out  by  fatigue  or  something  of  that  kind.'' 
Opinions  differed  as  to  the  suitableness  of  the  shed  in  which 
he  was  kept  the  first  night  He  was  a  Spanish  jack,  and 
therefore  could  not  stand  exposure  to  cold.  Herman  says  there 
was  no  door,  but  only  burs,  at  the  opening  on  the  east  side, 
and  that  he  told  plaintiff  the  jack  had  been  kept  in  a  warm 
box  stall,  and  would  be  liable  to  take  cold  in  that  shed.  Mr. 
Swim,  who  had  handled  jacks  for  twenty  years,  and  formerly 
owned  this  one  and  had  often  traveled  him  to  and  from  fairs 
as  far  as  twenty  miles  at  a  time,  testified  that  he  was  a  good 
traveler,  could  go  thirty  miles  a  day  without  injury,  and  that 
his  feet  were  good;  but  that  if  he  were  forced  over  frozen  or 
slippery  ground  and  whipped  every  few  steps  to  make  him  go 
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until  he  was  fatigued,  it  would  probably  injure  him;  and  that 
these  jacks  are  sensitive  to  cold  and  should  have  a  warm  stall 
in  winter. 

Appellants,  who  are  father  and  son,  owned  this  jack 
together.  The  lowest  estimate  of  his  value  in  good  condition 
was  $250,  and  the  verdict  was  for  $150. 

It  is  difficult  to  account  for  this  result  upon  the  supposition 
that  the  jury  finally  agreed  upon  any  material  question  in  the 
case.  There  was  no  dispute  between  these  parties  about  the 
value  of  the  jack.  The  difference  on  that  point,  and  which 
was  slight,  was  only  between  the  witnesses,  all  of  whom  testi- 
fied on  the  part  of  plaintiff.  Defendants  offered  none.  So 
much  of  their  evidence  as  bore  indirectly  on  that  subject  was 
in  harmony  with  that  of  the  plaintiff.  It  lias  not  been  sug- 
gested that  there  is  a  circumstance  in  the  case  to  excite  a 
suspicion  that  the  estimate  above  mentioned  was  too  high. 
Plaintiff  says  that  in  the- trade  he  took  him  at  that  estimate 
and  believes  he  was  fully  worth  it.  Everything  in  the  evi« 
donee  that  tends  to  change  it,  tends  to  increase  it.  The  court, 
in  each  of  the  two  instructions  given  for  the  plaintiff,  directed 
the  jury,  if  they  found  for  him,  to  "assess  his  damages  at  the 
amount  the  testimony  shows  the  jack  was  reasonabTy  worth," 
and  the  almost  irresistible  inference  from  their  verdict,  in  the 
light  of  the  evidence,  is  that  they  did  not  find  for  him,  rather 
than  that  they  wilfully  disregarded  that  direction.  There  was 
some  evidence  tending  to  show  fault  on  his  part  in  respect  to 
the  shed,  above  noticed,  and  other  treatment  of  the  animal. 
They  may  have  found  that  the  loss  was  due  in  part  to  the 
fault  of  each,  and  so  found  in  part  for  and  in  part  against  each. 
If  so  it  was  upon  a  misunderstanding  of  the  law,  and  resulting 
in  injustice,  ought  not  to  6tand;  for  the  court  should  not 
assume  to  determine  which  party  was  wronged,  thereby  sub- 
stituting its  own  finding  for  that  of  the  jury  upon  an  issue 
submitted  to  theirs  only. 

Nor  can  it  be  well  said  that  the  error,  if  any,  was  in  favor 
of  the  defendants.  It  may  be  that  upon  a  right  understand- 
ing of  the  law  the  finding  would  have  been  for  them.  They 
do  not  complain  that  the  verdict  was  for  too  small  an  amount, 
but  that  it  was  for  any  at  all. 
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They  claim,  and  seem  to  Lave  believed,  that  the  jack  was 
in  good  condition  when  delivered.  They  freely  submitted  him 
to  the  plaintiff's  observation,  rem  lined  there  until  after  break- 
fast the  next  day,  by  which  time  the  effect  of  his  travel  would 
naturally  appear,  showing  no  disposition  to  conceal  anything, 
nor  any  haste  to  get  away  with  the  horse;  and  they  charge 
his  death  to  exposure,  improper  treatment,  or  other  cause 
thereafter  arising. 

They  further  claim  that,  if  not  then  in  good  condition,  the 
plaintiff,  accepting  him  after  full  opportunity  for  examination, 
thereby  waived  the  defects — such,  at  least,  as  were  visible.  He 
saw,  handled  and  fed  him  in  the  evening  and  in  the  morning 
and  said  he  was  all  right.  If  he  did  not  take  him  out  of  the 
shed  before  defendant  left,  it  was  because  he  did  not  see  fit  to 
do  so.  But  now  he  claims  that  the  bad  condition  was  apparent 
enough  when  he  was  taken  out  very  shortly  afterward;  that 
his  feet,  his  limbs,  his  movement  and  his  looks,  all  visible, 
plainly  indicated  it.  If  these  signs  had  not  before  been  pres- 
ent and  patent,  the  acceptance  would  not  have  been  a  waiver; 
but  being  present  and  patent  to  observation,  the  neglect  to 
observe  when  he  had  full  opportunity  can  not  help  him,  and 
he  should  be  treated  as  though  he  had  observed  them.  His 
knowledge  that  the  state  of  the  roads  over  which  the  jack  had 
been  led  was  just  what  the  contract  recognized  to  be  danger- 
ous to  the  feet  and  limbs,  especially  required  that  ho  should 
examine  the  feet  and  limbs  for  signs  of  injury. 

There  was,  then,  some  ground  in  the  evidence  for  the 
defense  of  waiver.  This  was  expressly  presented  in  an  instruc- 
tion asked  by  defendants,  which  was  not  given  as  asked,  but 
materially  modified.  We  think  it  faulty  in  not  stating  what 
would  constitute  an  acceptance  to  make  it  a  waiver,  and  what 
defects  it  would  waive. 

The  modification  did  not  improve  it  as  a  legal  proposition. 
It  did  not  attempt  to  correct  the  fault  here  noticed,  but  mate- 
rially changed  what,  with  such  correction,  would  have  required 
no  change.  As  asked,  the  instruction  made  proof  of  the 
acceptance  of  the  jack  after  full  opportunity  for  examination 
and  delivery  of  the  horse  without  any  false  representation  by 
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defendants,  an  absolute  defense;  while  the  modification  left 
those  facts,  if  proved,  as  circumstances  to  be  considered  by 
the  jury  in  finding  their  verdict — an  idea  of  the  law  which  we 
think  was  mistaken,  and  may  have  aided  to  produce  the  pecnl- 
iar  verdict  found.  Having  refused  to  recognize  the  defense 
of  waiver  as  presented  by  the  defendants'  instruction,  the  court 
should  have  qualified  the  first  one  given  for  the  plaiutiff, 
which  entirely  ignored  it. 

We  are  satisfied  that  a  proper  presentation  of  this  case 
must  have  resulted  in  a  different  verdict — finding  for  the 
plaintiff  with  the  damages  proved,  or  finding  for  the  defend- 
ants— and  must  so  resuit  if  properly  presented  upon  another 
trial. 

Reversed  and  remanded* 


Jacob  Vogel 

v. 

Sylvanus  Shurtliff  et  al. 

Mortgages — Foreclosure — Inverse  Order  of  Alienation — Waiter  ofUult 
— Contribution— ^Interest. 

The  operation  of  the  rule  that,  as  between  the  grantees  of  different  por- 
tions of  mortgaged  premises,  the  respective  parcels  are  liable  in  the  inv**r*e 
order  of  their  alienation,  may  be  waived,  limited  or  modi6ed  by  the  deed 
to  the  earliest  grantee  so  as  to  bind  such  grantee  and  those  claiming  under 
him. 

[Opinion  filed  May  25, 1S88.] 

Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Graham  &  Monson,  for  appellant. 

Messrs.  Moore  &  Warner,  for  appellees. 
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Pleasants,  J.  This  case,  under  the  title  of  Brown  and 
Emery  v.  Shurtliff,  was  before  us  at  May  term,  1886,  and  an 
opinion  therein  was  filed  November  20,  1886,  [24  111.  App. 
569,]  reversing  the  decree  and  reminding  the  cause  with 
directions  for  further  proceedings  therein,  and  afterward  also 
before  the  Supreme  Court  under  the  title  of  Vogel  v.  Brown 
et  al.,  reported  in  120  111.  338.  It  will  therefore  be  unnecesr 
sary  to  state  here  any  more  of  the  case  than  has  since  trans- 
pired. 

Being  remanded,  the  cause  was  further  heard  pursuant  to 
the  directions  given  on  an  agreed  state  of  facts,  and  decree 
made,  finding  and  decreeing  that  tlid  complainant  (Shurtliff) 
was  entitled  to  contribution  and  to  be  repaid  the  sum  of  $685.66, 
with  interest  at  six  per  cent,  from  January  2,  1S82,  when  his 
land  was  sold ;  that  Frank  Adkisson  was  chargeable  with  one 
half  of  said  surn,  to  wit,  $458.27,  which  should  be  a  lien  on 
his  lot  three,  and  his  reversionary  interest  in  lot  four;  that 
Andrew  Hutchin,  by  his  coveuants  in  his  deed  from  Thomas 
B.  Adkisson  of  lot  live  and  his  acceptance  of  the  same,  became 
chargeable  with  the  part  of  the  mortgage  debt  with  which 
his  grantor  was  personally  chargeable  (as  between  the  widow 
and  heirs)  except  $200  thereof,  and  that  this  amounted  to 
$191.14.  which  should  be  a  lien  on  that  part  of  lot  five  which 
he  had  conveyed  to  Vogel;  that  Thomas  B.  Adkisson  is 
chargeable  with  $267.14,  which  should  be  a  lien  on  his  rever- 
sionary interest  in  lot  four;  and  of  the  costs  one-half  was 
charged  to  lot  three,  three-tenths  to  the  reversionary  interest 
of  Thomas  B.  Adkisson,  and  two-tenths  to  the  part  of  lot  five 
conveyed  by  Hutch  in  to  Yogel. 

The  controversy  now  here,  is  between  the  parties  holding 
respectively  the  several  interests  upon  which  Thomas  B. 
Adkisson's  portion  of  the  mortgage  debt  is  charged  by  the 
decree.  Leaving  the  other  portion  of  that  debt  out  of  view, 
the  case  may  be  stated  thus:  Thomas  B.  Adkisson  mortgaged 
his  lot  five  and  his  reversionary  interest  in  lot  four,  to  secure 
the  payment  of  $458.27.  He  then  conveyed  lot  five  to  An- 
drew Hutchin.  and  afterward  his  reversionary  interest  in  lot 
four  to  C.  H.  Moore.     Each  of  these  interests  is  of  sufficient 
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value  to  pay  the  incumbrance  in  full,  and  the  question  is, 
whether  only  one,  or  both,  and  which,  should  be  charged,  and 
for  what  proportion  of  the  debt. 

There  is  no  disagreement  about  the  rule  that,  as  between 
the  grantees  of  different  ]  arcels  of  mortgaged  premises,  their 
respective  |  arcels  are  liable  in  the  inverse  order  of  their  alien- 
ation by  the  mortgagor,  and  that  it  applies  also  to  subsequent 
purchasers  who  have  notice,  actual  or  constructive.  Ig'ehait 
v.  Crane,  42  111.  2(U;  Vogel  v.  Brown,  120  111.  33S.  Appel- 
lant having  purchased  from  Ilutchin,  the  earliest  grantee  of 
the  mortgagor,  and  succeeded  to  his  rights,  claims  that,  under 
this  rule,  the  parcel  subsequently  conveyed  to  Moore,  being 
the  reversionary  interest  in  lot  four,  should  be  first  charged. 
But  the  operation  of  this  rule  may  be  waived,  limited,  or 
modified  by  the  terms  of  the  deed  to  the  earlier  grantee,  wliicJi 
will  also  bind  those  claiming  under  him.  Briscoe  v.  Powers, 
47  111.  447;  2  Jones  on  Mortgages,  Sees.  1092,  1620, 1025,  and 
note  4;  and  the  opinions  in  this  case  above  referred  to. 

The  deed  from  Thomas  B.  Adkisson  to  Hutchin  con- 
tained, after  the  description  of  the  lands  conveyed,  the 
following  provision:  "Said  land  being  sold  and  this  deed 
made  and  accepted  subject  to  a  certain  trust  deed  or  mort- 
gage (describing  the  one  here  in  question,  and  reciting  in  sub- 
stance the  provision  of  the  partition  decree  for  thu  sale  of  lot 
one,  to  pay  the  incumbrance,  and  these  proceedings).  After 
which  ten  acres  is  so  sold  and  the  proceeds  60  applied,  then  the 
said  T.  B.  Adkisson  shall  be  bound  to  further  protect  said 
Ilutchin  to  the  amount  of  $200  against  said  trust  deed  and  no 
more,  said  Ilutchin  to  pay  any  excess  due  thereon,  over  the 
proceeds  of  said  ten  acres  and  said  sum  of  $200."  The  sale  of 
these  ten  acres  did  not  yield  enough  to  pay  off  the  incumbrance, 
but  left  as  T.  B.  Adkisson's  share  of  the  deficiency  the  6iim 
of  $458.27,  above  stated  as  the  mortgage  debt.  Appellee 
Moore,  who  assigns  cross-errors,  claims  that,  under  this  pro- 
vision, the  operation  of  the  rule  was  not  only  waived  by 
Hutchin,  but  that  he  assumed  to  pay,  and  accepted  as  a  charge 
upon  the  lot  he  purchased,  the  entire  amount  of  any  deficiency 
that  should  remain  after  the  application  of  the  proceeds  of  lut 
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one,  looking  only  to  the  personal  liability  of  his  grantor  for 
reimbursement  to  the  extent  of  $200,  if  the  deficiency  should 
exceed  that  amount. 

We  agree  that  there  is  room  for  debate  as  to  the  true  con- 
struction of  this  provision,  but  on  the  whole  are  inclined  to 
think  it  was  intended  to  be  an  absolute  assumption  by  Hutchin 
of  only  the  excess  of  audi  deficiency,  if  any  there  should  be, 
over  8^00  ;  that  as  to  such  $200  the  operation  of  the  rule  was 
not  waived,  but  that,  besides  whatever  protection  it  might 
aiford,  he  was  to  have  also  that  of  the  personal  covenant  of  his 
grantor,  the  mortgagor,  whiqh  however  did  not,  as  to  Hutchin, 
release  lot  four  from  the  operation  of  the  mortgage  and  rule. 
Ilad  it  simply  subjected  the  land  to  the  trust  deed,  the  whole 
of  lot  five,  together  with  T.  B.  Adkisson's  interest  in  lot  four, 
would  have  been  liable,  pro  rata  for  all  the  deficiency.  Bris- 
coe v.  Power,  supra.  But  it  was  not  so  providjd.  The  real 
agreement  is  expressed  in  what  follows  the  reference  to  the 
partition  decree,  and  is  that  Hutchin  is  "to  pay  any  excess 
due  thereon  over  the  proceeds  of  said  ten  acres  (lot  one)  and 
said  sum  of  §200."  When  this  deed  was  made  the  grantor 
retained  his  interest  in  lot  four,  which  therefore  would  have 
been  primarily  liable  for  the  whole  mortgage  debt,  except  as 
in  said  deed  otherwise  provided,  and  being  confessedly  of 
sufficient  value  would  thus  have  protected  the  land  thereby 
conveyed.  It  did  otherwise  provide;  and  the  expression  of 
IIutchin'B  obligation  to  pay  the  excess  of  deficiency  remaining 
over  $200,  is  an  exclusion  of  all  obligation  to  pay  the  $200. 
It  further  expressly  bound  the  grantor  to  "  protect  said 
Hutchin  to  the  amount  of  §200  against  said  trust  deed."  As 
between  them  we  think  these  provisions  amounted  to  a  release 
of  Hutchin's  land  from  the  mortgage,  to  the  extent  of  $200, 
and  not  a  mere  agreement  to  repay  or  reimburse  him.  He 
was  not  to  pay  it  in  the  first  instance,  or  at  all.  Moore,  who 
afterward  purchased  of  the  same  grantor  another  parcel  of  the 
incumbered  lauds,  with  notice  of  the  release,  can  not  com- 
plain. 

In  their  brief,  counsel  present  a  statement  of  the  amounts 
paid, -and  by  the  decree  ordered  to  be  paid  as  charges   upon 
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the  several  lots  and  parcels  of  the  mortgaged  premises,  and 
claim  that  the  inequality  of  these  amounts  show  the  iniquity 
of  the  decree.  But  the  mortgage  debt  was  at  first  equally 
and  equitably  apportioned  upon  the  several  interests  of  the 
mortgagors  respectively.  Those  who  have  paid  are  not  hero 
complaining,  though  their  proportion  seems  to  have  been  larger 
than  that  of  Thomas  B.  Adkisson.  As  between  the  parties 
here  contesting  who  claim  under  him,  the  inequality  results 
from  his  agreement  with  Ilutchin,  of  which  Moore  had  notice 
when  he  purchased,  and  the  conveyance  of  these  parcels  suc- 
cessively, whereby  the  one  last  conveyed  became  primarily 
liable  for  the  whole  debt,  except  as  otherwise  provided  by 
said  agreement,  which  is  not  inequitable  to  Moore. 

The  decree  charges  Thomas  B.  Adkisson  with  interest  from 
the  time  the  bill  herein  was  tiled.  That  was  after  the  defi- 
ciency was  known  to  exceed  $200,  which,  therefore,  was  then 
due.  Hutchin  is  in  like  manner  charged  with  interest  from 
that  time.  We  see  no  wrong  in  thisj  and  the  costs  are  imposed 
in  the  same  proportion. 

Decree  affirmed. 


John  M.  Dehm 

v. 

City  of  Havana  et  al. 

Municipal  Corporations — Purchase  of  Land  for  Cemetery — Issue  of 
Bonds — Bill  to  Enjoin  Payment  and  Cancel  Purchase — Statutes — Ordi- 
nances and  Resolutions — Certificate  (f  Evidence — Practice — Modification 
of  Decree. 

In  a  proceeding  to  enjoin  the  payment  of  certain  bonds  issued  by  a 
municipal  corporation,  upon  the  purchase  by  it  of  certain  lands  for  cemetery 
purposes,  and  to  cancel  the  purchase,  it  is  held:  That  the  injunction  obtained 
by  the  plaintiff  in  the  court  below  as  to  the  first  series  of  bonds  should  have 
been  made  perpetual,  it  not  appearing  that  they  were  returned  upon  the 
subsequent  and  valid  issue  of  bonds  for  the  same  purpose;  that  the  ordinance 
for  the  purchase  of  said  lands  under  which  the  second  i.«sue  of  bonds  was 
made, complied  with  the  statute,  and  was  a  valid  exercise  of  municipal  author- 
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ity;  thrtt  persons  employed  by  virtue  of  the  resolution  authorizing  the  pur- 
chase and  the  first  issue  of  bonds  are  entitled  to  compensation,  although  the 
first  purchase  was  invalid,  there  being  a  '*  contingent  fund  "  previously 
appropriated  out  of  which  they  can  be  paid;  and  that  the  title  to  the  lands 
in  question,  though  subsequently  acquired,  relates  back  to  the  time  when  the 
labor  was  performed. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Mason  County;  the  Hon. 
L.  Lacey,  Judge,  presiding. 

Mr.  Horace  G.  Pabkins,  for  appellant. 

Messrs.  K.  J.  Cooney  and  John  W.  Pitman,  for  appellees. 

Wall,  J.  By  resolution  adopted  March  5,  1887,  the  city 
of  Havana  (incorporated  under  the  general  law)  authorized  its 
committee  on  cemetery  to  purchase  from  Reuben  A.  Hennin- 
ger  a  tract  of  land  lying  near  the  city  for  cemetery  purposes, 
for  the  sum  of  $2,000,  and  by  another  resolution  adopted 
March  8th,  the  mayor  and  clerk  were  authorized  to  issue  four 
city  bonds  of  $500  each,  bearing  seven  per  cent,  interest,  etc., 
and  deliver  the  same  to  said  Henninger  in  payment  for  said 
land.  It  was  also  resolved  that  the  ground  should  be  surveyed 
and  platted. 

On  the  15th  of  April,  1887,  the  appellant  filed  his  bill 
in  chancery  against  the  appellees  setting  up  the  facts  of 
said  transaction  and  alleging  that  the  deed  had  been  received 
by  the  city  and  the  bonds  exchanged  for  the  same. 

The  bill  sought  to  enjoin  the  payment  of  the  bonds  and  to 
cancel  the  purchase.  A  temporary  injunction  was  obtained 
and  duly  served,  preventing  all  steps  toward  the  payment  of 
the  bonds  or  the  improvement  of  the  land.  It  was  charged  in 
the  bill  that  the  land,  containing  sixty  acres,  was  largely  in 
excess  of  any  present  or  prospective  need  for  cemetery  pur. 
poses,  and  by  reason  of  its  location  and  quality  was  unsuitable; 
but,  as  seems  to  be  conceded,  the  real  objection  was,  that  at 
no  time  before  the  purchase  or  the  issuance   of   the   bonds. 
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had  the  city  provided  for  the  payment  of  a  direct  annual  tax  to 
meet  the  interest  and  principal  of  the  debt  thus  incurred,  iu 
pursuance  of  the  provisions  of  the  act  in  force  regulating 
6uch  municipal  corporations.  Clause  5,  Sec.  62,  Chap.  24, 
It.  S.  It  is  not  disputed  that  for  the  reason  last  stated  said 
resolutions  and  bonds  were  void. 

The  city  being  advised  of  the  illegality  of  its  action,  passed 
another  resolution  on  the  30th  of  April,  for  the  purchase  of 
the  land  on  the  same  terms,  and  for  the  issuance  of  the  bonds 
as  before,  with  a  provision  for  an  annual  tax  to  pay  the  same, 
which  was  designed  to  be  in  conformity  with  6aid  statutory 
requirements. 

On  the  20th  of  May  the  appellant  filed  an  amendment  to 
the  original  bill  for  the  purpose  of  preventing  the  payment  of 
certain  bills  to  one  James  Boggs  and  one  John  P.  Faulkner, 
for  work  done  by  them  in  surveying  said  grounds,  and  a  bill 
to  one  Benton,  who  was  a  member  of  the  city  council,  for 
similar  work  on  the  premises,  charging  that  there  had  been 
no  previous  order  or  appropriation  for  the  services  rendered 
by  the  said  persons.  On  the  9th  of  May  the  appellant  filed  a 
bill  in  the  nature  of  a  supplemental  bill  to  enjoin  the  payment 
of  the  bonds  issued  under  the  resolution  of  April  31-th. 

The  city  being  advised  that  the  action  taken  on  the  last 
named  date  should  have  been  by  ordinance  rather  than  by 
resolution,  abandoned  the  proceedings  under  said  resolution 
and  on  the  4th  of  June,  passed  an  ordinance,  No.  36,  in  sup- 
posed compliance  with  the  statute,  and  ako  on  the  same  day 
passed  the  regular  annual  appropriation  ordinance,  which  con- 
tained provisions  for  the  payment  of  the  interest  on  the  bonds 
for  the  first  year.  The  mayor  vetoed  ordinance  No.  36,  but  on 
the  2d  of  July  it  was  duly  passed  over  his  veto  by  a  vote  of 
two-thirds  of  the  council,  and  was  then  duly  published,  and 
was  in  force  on  the  18th  of  July,  as  was  also  the  appropriation 
ordinance.  On  the  19th  of  July  appellant  filed  his  second 
supplemental  bill  to  enjoin  the  delivery  and  payment  of  the 
bonds  provided  for  by  ordinance  No.  36,  but  obtained  no  in- 
junction thereon,  and  on  the  20th  of  July  Henninger  again 
conveyed  the  land  to  the  city  and  received  the  bonds  pro- 
vided for  in  ordinance  No.  36. 
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On  the  1st  of  August  appellant  filed  his  third  supplemental 
bill  praying  that  the  deeds  and  bonds  should  be  declared  void, 
and  that  the  city  should  be  enjoined  from  levying  taxes  in 
payment  of  the  bonds. 

At  the  August  term  the  whole  controversy  was  submitted 
to  the  Circuit  Court  and  was  disposed  of  in  one  general  order. 
The  appellees  had,  on  the  9th  of  May,  answered  the  original  j 
bill,  and  had,  on  the  14th  of  May,  tiled  a  motion  before  one  of  ' 
the  judges  of  the  circuit,  in  chambers,  to  dissolve  the  injunction 
previously  issued,  which  motion  was  overruled,  and  they  had 
demurred  to  the  second  and  third  supplemental  bills.  The 
Circuit  Court,  by  this  order,  sustained  the  demurrer  to  said 
second  and  third  supplemental  bills,  (the  first  supplemental 
bill  of  May  9th  was  abandoned  by  the  appellant,)  and  as  to  the 
original  bill  and  the  amendment  thereto,  which  the  court  con- 
sidered, upon  the  answer  and  certain  oral  evidence,  there  was 
a  decree  that  the  complainant  should  take  nothing  except  as  to 
the  Benton  account,  as  to  which  the  injunction  was  made  per- 
petual. Errors  are  now  assigned  which  question  the  propriety 
of  the  conclusions  thus  reached  by  the  Circuit  Court. 

So  far  as  the  original  bill  and  its  amendment  are  concerned, 
there  is  no  controversy  that  the  relief  prayed  should  have 
been  granted  to  the  extent  of  canceling  the  bonds  issued  under 
the  resolution  of  March  8th,  but  it  is  insisted  by  counsel  for 
appellee  that  it  is  apparent  from  the  record  that  those  bonds 
had  been  returned  to  the  city  in  exchange  for  bonds  issued 
under  ordinance  No.  36,  and  hence  there  is  no  occasion  to 
make  perpetual  the  injunction  issued  as  to  them. 

We  are  referred  to  the  statement  contained  in  the  motion 
to  dissolve  the  injunction  on  the  14th  of  May,  to  the  effect 
that  Henninger  had  the  bonds  first  issued  ready  "  to  be  deliv- 
ered back  to  the  city  "  whenever  the  bonds  provided  for  by 
the  resolution  of  April  30th  should  be  executed  and  delivered 
to  him.  We  are  unable  to  find,  anywhere  in  the  record,  that, 
as  a  matter  of  fact,  or  even  as  a  matter  of  reasonable  infer- 
ence, those  confessedly  illegal  bonds  were  ever  surrendered, 
and,  so  far  as  shown  by  the  record,  they  arc  yet  outstanding. 
It  was,  therefore,  but   right   and   proper   that  the  injunction 
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should  be  made  perpetual  as  to  them,  and  no  doubt  the  omission 
to  do  so  was  through  a  ink conception  as  to  the  true  state  of 
the  record. 

This  inadvertence  is  not  surprising  in  view  of  the  confusion 
occasioned  by  the  frequent  change  of  position,  and  the  conse- 
quent change  of  the  pleadings,  as  above  set  forth.  It  i6  urged 
that  the  court  erred  in  not  holding  invalid  the  claims  of  Boggs 
and  Faulkner,  for  surveying  and  platting  the  cemetery  grounds, 
before  the  city  obtained  a  title.  When  this  work  was  done 
the  city  had  a  deed  from  Henninger,  and  it  was  by  virtue  of 
the  resolution  of  March  8th,  that  the  committee  employed 
these  claimants. 

The  justification  for  the  payment  of  these  bills  now  sug- 
gested is  that  there  was  an  item  in  the  annual  appropriation 
bill,  of  the  previous  h'scal  year,  for  u  contingent  fund,"  under 
which  there  was  a  large  unexpended  sum  in  the  treasury  that 
had  been  provided  for  and  collected  under  said  appropriation 
bill  and  the  tax  levy  ordinance  of  the  same  year,  and  which 
must  be  devoted  to  such  expenditures  as  these. 

Whether  the  provision  thus  made  for  a  "contingent  fund" 
was  &s  definite  and  specific  as  the  law  requires,  we  shall  not 
undertake  to  determine.  We  think  it  is  sufficient  to  6ay  that 
the  fund  having  been  provided  for  by  the  city  and  collected 
from  the  taxpayer  without  protest  or  objection,  it  is  too  late 
now  to  urge  the  point  for  this  purpose,  nor  do  we  think  that 
the  fact  that  the  city  had  a  deed  to  the  property  which  would, 
perhaps,  or  probably,  be  set  aside,  is  a  sufficient  reason  for 
refusing  payment  of  these  accounts.  Whatever  may  be  the 
logic  of  the  situation,  considering  only  what  had  transpired 
when  this  \\;ork  was  done,  we  are  inclined  to  hold  that  a  title 
subsequently  perfected  should  relate  back  to  that  period,  so 
as  to  afford  equitable  protection  to  these  men  whose  work  has 
been  appropriated  by  the  city,  and  the  benefit  of  which  the 
city  may  legally  enjoy. 

Nor  do  we  feel  called  upon  to  consider  whether  the  pur- 
chase of  the  land  in  question  was  judicious.  That  was  for  the 
city  to  determine  for  itself.  It  had  the  power,  expressly  con- 
ferred by  clause  79  of  Sec.  62,  Chap.  24,  to  acquire  lands,  by 
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purchase  or  otherwise,  for  a  cemetery  within  or  without  the 
corporation.  If  it  be  admitted  that  in  case  of  a  palpable  and 
fraudulent  abuse  of  authority  in  this  respect  a  court  of  equity 
would  interfere  to  prevent  an  improper  use  of  corporate  funds, 
still  we  see  nothing  in  the  facts  of  the  present  case  to  warrant 
such  interference. 

It  is  urged  that  the  certificate  of  evidence  which  was  heard 
under  the  issues  made  upon  the  original  bill,  recites  that  the 
cause  was  heard  on  the  9th  of  August,  when,  as  appears  of 
record,  the  hearing  was  on  the  6th;  hence  the  evidence  con- 
tained in  the  certificate  can  not  be  considered  for  the  purpose 
of  supporting  the  decree.  This  was  probably  a  misrecital  as 
to  the  date.  At  any  rate  it  is  evident  that  the  testimony  was 
taken  on  the  hearing,  whether  the  true  date  was  the,  sixth  or 
the  ninth. 

A  point  is  made  that,  as  appears  by  the  decree,  there  was  a 
hearing  of  the  suit,  whereby  the  demurrer  to  the  second  and 
third  supplemental  bills  was  waived,  and  therefore  it  must  be 
supposed  that  those  bills  were  dismissed  on  the  merits,  and 
there  being  no  evidence  to  support  such  a  decree  of  dismissal, 
there  is  error  in  the  record. 

This  proceeds  upon  an  incorrect  view  of  the  decree.  It  is 
plainly  stated  in  the  decree  that  the  court  heard  the  case  a-^  to 
the  original  bill  and  the  amendment  thereto  upon  the  answer 
to  the  bill,  and  upon  evidence  as  to  the  issue  raised  by  the 
amendment,  and  that  as  to  the  supplemental  bills  numbers  two 
and  three  (number  one  having  been  abandoned),  the  case  was 
heard  upon  the  demurrer  to  said  bills,  and  the  court,  upon 
consideration  and  argument,  held  said  bills  to  be  insufficient 
in  law. 

There  was.  no  objection  to  the  mode  adopted  by  the  court- 
in  disposing  of  the  entire  controversy,  and  while  it  would 
have  been  more  in  accord  with  the  regular  course  to  have  dis- 
posed of  the  demurrer  to  the  supplemental  bills  before  pro- 
ceeding to  try  the  case  upon  the  original  bill,  yet  this,  at  most, 
is  but  a  mere  irregularity,  which  was,  no  doubt,  consented  to 
as  a  matter  of  convenience  to  all,  and  should  occasion  no  com- 
plaint here. 
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The  chiof  and  important  question  in  the  case  arises  upon 
the  demurrer  to  the  second  and  third  supplemental  bills,  which 
is  as  to  the  validity  of  the  bonds  issued  under  ordinance  No.  36. 
That  ordinance  provided  that  a  cemetery  should  be  established 
upon  the  land  described  containing  sixty  acres,  etc.,  offered  to 
the  city  at  the  price  and  on  the  terms  then  particularly  set 
forth,  which  were  accepted,  and  the  land  was  thereby  ordered 
to  be  acquired  and  forever  used  for  a  cemetery,  and  that  upon 
4,  conveyance  to  the  city  four  bonds  of  $500  each  should  be 
issued,  said  bonds  to  bear  interest  at  the  rate  of  feveu  per 
cent,  per  annum,  and  respectively  mature  in  two,  three,  four 
and  five  years.  They  were  to  be  executed  by  the  clerk  on 
behalf  of  the  city  and  to  be  delivered  to  Henninger. 

Section  two  of  the  ordinance  provided  that  to  pay  the  prin- 
cipal and  interest  on  the  bonds  as  they  should  mature,  the  sum 
of  $2,490  was  appropriated  out  of  the  city  revenues,  to  be 
directly  and  annually  assessed  and  levied  upon  the  taxable 
property  within  the  city,  and  to  be  collected  in  yearly  parts  as 
follows:  For  the  fiscal  year  beginning  in  the  year  1887, 
$140  to  pay  the  interest  on  all  the  bonds  for  the  first  year; 
for  the  fiscal  year  beginning  in  1888  the  sum  of  $P>40  to  pay 
the  interest  on  all  the  bonds  for  the  second  year,  and  the  prin- 
cipal of  the  bond  then  falling  due;  and  so  on  specifically  with 
reference  to  the  principal  and  interest  of  each  of  the  other 
bonds,  the  last  payment  to  be  made  from  the  funds  raised 
during  the  fiscal  year  beginning  in  1891;  and  it  further  pro- 
vided that  a  certified  copy  of  the  ordinance  should  be  filed 
with  the  county  clerk,  who  was  thereby  directed  to  ascertain 
the  necessary  rate  per  cent,  and  extend  the  tax  each  3?ear,  and 
that  the  money  so  to  be  raised  should  be  collected,  and  having 
been  collected,  should  be  by  the  city  treasurer  applied  to  pay- 
ment of  the  principal  and  interest  on  said  bonds  respectively, 
as  the  same  should  become  due  and  payable. 

The  annual  appropriation  ordinance  for  the  fiscal  year  begin- 
ning May  7,  1887,  contained  an  item  of  $140  for  interest  on 
cemetery  bonds,  being  the  amount  mentioned  in  ordinance 
No.  36. 

The  city  is  incorporated  under  the  general  law,  and  must  be 
governed  by  the  provisions  thereof.     It  is  urged  by  appellaut 
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that  there  has  been  a  failure  to  comply  with  Sec.  63,  *[  5, 
which  relates  to  the  power  to  borrow  mpney  on  the  credit  of 
the  corporation  for  corporate  purposes  and  issue  bonds  there 
for,  and  declares  that,  "  before  or  at  the  time  of  incurring  any 
indebtedness  (the  city)  shall  provide  for  the  collection  of  a 
direct  annual  tax,  sufficient  to  pay  the  interest  on  such  debt  as 
it  falls  due,  and  also  to  pay  and  discharge  the  principal  thereof 
within  twenty  years  after  contracting  the  same." 

We  are  of  opinion  that  this  provision  lias  been  fully  com- 
plied with  by  the  terms  of  Sec.  2  of  said  ordinance  36,  wherein 
there  is  expressly  enacted  all  that  is  required  bjT  the  letter  as 
well  as  the  spirit  of  the  statute.  As  wo  read  it  nothing  has 
been  omitted. 

It  is  also  argued  that  there  is  a  failure  to  comply  with  ^[  90, 
(Sec.  2  of  Art.  7  of  the  same  Chap.  24)  which  provides  that 
the  city  shall,  within  the  first  quarter  of  each  fiscal  year,  pass 
an  ordinance  to  be  termed  the  annual  appropriation  bill,  in 
which  such  sums  as  may  be  deemed  necessary,  etc.,  shall  be 
appropriated,  specifying  the  objects  and  purposes  and  the 
•  amount  for  each;  and  no  further  appropriation  shall  be  made 
at  any  time  during  that  fiscal  year,  unless  specially  authorized 
by  a  majority  of  the  legal  voters  through  a  petition  signed  by 
them,  or  at  an  election. 

It  has  been  stated  that  the  annual  appropriation  bill  for  the 
fiscal  year  beginning  May  7,  1887,  contained  an  item  of  $140 
for  the'  first  yenr's  interest  on  the  bonds.  Nothing  more  is 
necessary  for  that  year,  and  as  wo  conceive,  there  has  been  a 
full  compliance  with  this  provision,  even  conceding  that  this 
section  is  applicable  to  bonded  indebtedness  created  and  pro- 
vided for  pursuant  to  T  5  of  Sec.  63. 

Counsel  for  appellant  urge  also,  that  ^f  92  (being  Sec.  4  of 
Art.  7),  Chap.  24,  has  been  disregarded.  It  provides  that  "  no 
contract  shall  hereafter  be  made  by  the  city  council  *  *  * 
and  no  expenses  shall  be  incurred  *  *  *  whether  the 
object  of  the  expenditure  shall  have  been  ordered  by  the 
city  council  *  *  *  or  not,  unless  an  appropriation  shall 
have  been  previously  made  concerning  such  expense,  except  as 
herein  otherwise  expressly  provided."     The  argument  is  that 


528  Appellate  Courts  of  Illinois. 

Vol.  28.]  Dehra  v.  City  of  Havana. 


the  contract  in  this  case  was  made  when,  by  ordinance  36, 
the  proposition  of  Henningcr  was  accepted,  and  that  there 
was  then  no  appropriation  ordinance  in  force.  The  contract 
which  it  is  sought  to  set  aside  in  this  case  consists  of  the 
bonds  which  were  in  fact  not  issued  until  the  20th  of  July, 
which  was  two  days  after  the  ordinance  36  and  the  annual 
appropriation  bill  were  in  force  by  publication,  so  that  if  it  be 
conceded  this  section  applies  to  a  bonded  indebtedness  pay- 
able beyond  the  current  year,  issued  and  provided  for  under 
T  5  of  Sec.  63,  still  there  is  no  failure  to  comply  with  this 
requirement. 

It  is  argued  on  behalf  of  appellees  that  when  a  debt  is 
incurred  and  provided  for  under  said  •J"  5,  it  is  not  subject  to 
the  requirements  of  ^[  90  and  *["  92;  that  ^j"  5  is  complete  in 
itself  and  when  its  terms  are  complied  with,  there  is  no  neces- 
sity to  regard  the  requirements  of  90  and  92,  which  are 
applicable  merely  to  current  yearly  expenditures. 

It  might  happen  in  many  instances  that  compliance  with  all 
these  provisions  would  be  impossible,  e.  g.,  where  a  purchase 
is  made  and  bonds  issued  after  the  passage  of  the  annual 
appropriation  bill  containing  no  clause  or  item  touching  the 
subject.  In  such  case,  if  the  construction  contended  for  by 
appellant  is  correct,  the  city,  though  having  a  chance  to  make 
a  favorable  arrangement,  could  not  avail  of  it  until  after  the 
passage  of  the  next  annual  appropriation  bill,  whereby  the 
authority  conferred  by  T  5  would  become  conditional  and 
contingent  in  every  instance  upon  the  possibility  of  comply- 
ing, not  only  with  its  provisions,  but  also  with  ■["  90  and  •[  92, 
thus  superadding  a  qualification  by  construction,  not  found  in 
or  suggested  by  the  language  of  the  paragraph. 

There  is  great  force  in  the  argument  thus  presented,  but 
we  do  not  find  it  necessary  to  pass  upon  it  in  view  of  the 
peculiar  facts  of  this  case,  by  which  there  is  a  compliance  with 
all  these  provisions. 

Considering  the  whole  case  we  see  nothing  to  which  valid 
exception  may  be  taken,  aside  from  the  omission  to  declare 
void  the  bonds  issued  under  the  resolution  of  March  8, 
1887. 
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The  decree  is  hereby  so  modified  as  to  declare  said  bonds 
invalid  and  the  injunction  will  be  made  perpetual  as  to  them. 
In  all  other  respects  the  decree  will  be  affirmed.  Each  party 
will  pay  his  own  proper  cost  in  this  court. 

Decree  modified  and  affirmed. 


William  H.  Goff 

v. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 

Company. 
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Master  and  Servant — Railroads— Agent — Liability  of  Master  for  Acts 
of— Scope  of  Authority — Volunteers — Defective  Rope — Pleading— Sur- 
plusage. 

1.  It  seems  that  the  agent  of  a  railroad  company  sent  to  the  scene  of 
an  accident  in  charge  of  a  wrecking  crew,  has  the  implied  authority  to  em- 
ploy additional  assistance,  if.  in  his  opinion,  it  is  necessary. 

2.  The  law  will  infer  knowledge  of  defects  in  machinery  and  appliances 
provided  by  a  master  for  the  use  of  his  employes,  when,  by  the  exercise  of 
ordinary  care  on  his  part,  he  might  have  discovered  the  same. 

3.  In  an  action  brought  to  recover  for  injuries  suffered  through  the  use 
of  a  defective  rope,  it  is  held:  That  the  second  count  of  the  declaration 
states  a  cause  of  action;  and  that  it  is  not  rendered  defective  by  surplusage 
in  the  nature  of  an  argument. 

[Opinion  filed  May  25,  1888.] 

In  error  to  the  Circuit  Court  of  Coles  County;  the  Hon. 
James  F.  Hughes,  Judge,  presiding. 

Messrs.  Craig  &  Craig  and  A.  J.  Fryer,  for  plaintiff   in 
error. 


Messrs.  Wiley  &  Neal,  for  defendant  in  error. 
Both  counts  are  based  upon  the  theory  than  an  employer  is 
bound  to  furnish  his  servants  with  materials  and  appliances 
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that  are  safe  in  any  event.  "  Such  is  not  the  law.  He  is  in 
no  sense  a  guarantor  of  their  fitness  or  safety.  The  law  im- 
poses upon  the  employer  only  the  obligation  to  use  reasonable 
and  ordinary  care  and  diligence  in  providing  suitable  and  safe 
machinery  and  materials." 

"Knowledge  of  the  deficiency  must  be  brought  home  to  the 
employer,  or  such  a  state  of  facts  must  appear  as  would  make 
it  his  duty  to  have  had  such  knowledge."  Price  et  al.  v.  Hen- 
agan,  5  111.  App.  '234;  1:  C.  R  R  Co.  v.  Jones,  11  111.  Apj> 
324;  Shearman  &  Redfield  on  Negligence,  Sec?.  92, 100;  C. 
C.  &  I.  Ry.  Co.  v.  Troesch,  6S  III.  545;  Camp  Point  Manfg. 
Co.  v.  Ballou,  71  HI.  417;  Penn.  Co.  v.  Lynch,  90  111.  333; 
City  of  Rockford  v.  Tripp,  83  III.  238. 

Neither  count  avers  that  the  defendant  had  any  notice  that 
the  rope  was  defective.  Nor  does  either  count  aver  any  such 
state  of  facts  as  would  make  it  the  duty  of  defendant  to  know. 

Wall,  J.  The  Circuit  Court  sustained  a  demurrer  to  the 
declaration,  and  rendered  judgment  against  the  plaintiff  for 
costs.  The  only  question  is,  whether  a  cause  of  action  was 
well  stated  in  the  declaration  or  either  count  thereof.  The 
second  count  alleged,  in  substance,  that  the  defendant  was  a 
railroad  corporation  operating  a  railroad,  etc.;  that  a  wreck 
occurred  on  the  road,  by  which  the  track  was  obstructed,  and 
that  defendant  sent  its  machinery,  ropes  and  other  appliances 
in  charge  of  its  agent  and  employes  to  clear  the  track;  that  it 
was  the  duty  of  defendant  to  furnish  safe  ropes,  machinery 
and  appliances  for  said  purpose,  but  that  it  negligently  fur- 
nished unsafe  and  insufficient  ropes,  and  could  have  had 
notice  of  the  unsafe  condition  of  the  ropes,  but  negligently 
and  carelessly  failed  to  use  proper  care  and  diligence  to  ascer- 
tain the  same;  that  one  of  said  ropes  was  attached  to  a  can 
being  a  part  of  the  wreck,  and  that  the  laborers  in  charge  of 
defendant's  said  agent  were  required  to  pull  on  said  rope,  but 
they  being  unable  to  move  the  car  on  which  they  were  so  pull- 
ing, the  said  agent  of  defendant  ordered  the  plaintiff  to  take 
hold  of  the  rope  with  said  laborers  and  assist  in  the  removal 
of  the  car,  and  the  plaintiff  did   accordingly  lay  hold  of  the 
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rope,  using  due  care  and  diligence,  and  with  the  said  laborers 
under  the  command  of  said  agent  pulled  on  said  rope,  which, 
in  consequence  of  its  being  unsound,  broke,  and  gave  way, 
whereby  the  plaintiff  was  thrown  down  and  his  leg  broken., 
We  think  this  count  substantially  good. 

If  the  question  were  as  to  the  liability  of  the  defendant 
to  pay  for  services  so  rendered  by  plaintiff,  in  assisting  to 
remove  the  wreck,  we  would  answer  it  in  the  affirmative. 

The  agent  thus  sent  out  in  charge  of  a  wrecking  crew  would 
have  had  apparent  authority  to  do  what  was  necessary  for  the 
purpose  in  hand,  and  if  there  was  need  for  another  man  or  two 
in  aid  of  the  force  at  his  disposal,  it  would  be  within  the 
scope  of  his  authority  in  such  an  emergency  to  employ  such 
needed  assistance,  and  it  may  therefore  be  assumed  tliat  the 
plaintiff  occupied  the  same  position  as  the  other  laborers  and 
had  the  same  legal  rights.  If  the  service  was  rendered  gratu- 
itously he  would  be  no  worse  off;  indeed,  in  such  case  he 
might  well  insist  upon  a  stricter  measure  of  liability,  not 
unlike  that  of  a  gratuitous  bailee.  But  regarding  the  parties 
as  occupying  the  relation  of  master  and  servant,  it  was  the  duty 
of  defendant  to  have  used  all  reasonable  and  ordinary  care  to 
provide  safe  appliances,  and  the  law  will  imply  and  infer 
notice  of  any  defect  which,  by  the  use  of  ordinary  care,  might 
have  been  known  to  the  master.  Plaintiff  might  well  6nppose 
proper  care  had  been  used.  Xow,  the  allegation  here  made 
is  that  the  defendant  negligently  furnished  unsafe  and  insuf- 
ficient ropes  and  neglected  to  use  proper  care  to  ascertain  the 
condition  thereof,  though  such  fact  might  have  been  so  ascer- 
tained. This  is  in  effect-a  statement  of  a  breach  of  the  dutv 
which  the  law  devolves  upon  the  master  iu  this  respect.  It 
is  true,  the  declaration  also  alleges  it  was  the  duty  of  the  de- 
fendant to  furnish  safe  ropes,  etc.,  and  it  is  urged  that  this  is 
an  allegation  which  would  make  the  master  absolutely  liable 
as  an  insurer  of  the  safety  of  the  appliances  furnished.  This 
allegation  is  merely  the  pleader's  argument,  and  might  have 
been  wholly  omitted  without  impairing  the  pleading.  While 
'it  is  unnecessary,  it  does  not  render  the  declaration  defective. 
Utile,  per  inutile  non  vitiatur.     But,  construing  it  with  the 
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other  allegations  above  quoted,  it  amounts  to  no  more  than 
the  usual  averment  of  the  duty  and  liability  arising  upon 
the  facts  alleged.  Assuming  that  plaintiff  was  justified  in 
responding  to  the  request  made  by  the  agent  of  defendant, 
and  that,  as  alleged,  he  exercised  due  care  in  doing  so,  a  cause 
of  action  is  made  out.  The  judgment  will  be  reversed  and 
the  cause  remanded* 

Reversed  and  remanded. 


Alexander  T.  Miller  et  al. 

v, 
Sarah  A.  Kingsbury. 

Administration — Action  of  Debt  on  Bond — Parties — Surviving  Partner 
— Pleading — Practice — Evidence — Damages — Measure  of. 

1.  The  legal  right  of  action  on  a  bond  running-  to  an  administratrix 
for  the  benefit  of  the  estate,  is  in  such  administratrix  in  her  individual 
capacity. 

2.  In  general,  the  action  must  be  brought  in  the  name  of  the  one  in 
whom  the  contract  vests  the  legal  interest.  When  the  contract  is  under 
seal,  the  action  must  be  in  the  name  of  the  obligee,  though  the  agreement 
be  for  the  benefit  of  another. 

3.  The  measure  of  damages  upon  the  breach  of  an  undertaking  faithfully 
to  discharge  the  duties  of  a  surviving  partner,  is  the  amount  which  would 
have  been  received  in  case  of  performance. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Messrs.  J.  F.  Carrot  and  J.  H.  Williams,  for  appellants. 

A  default  simply  admits  the  cause  of  action  as  laid  in  the 
declaration,  and  when  the  damages  rest  in  computation,  as 
when  the  amount  of  the  debt  is  fixed*  by  the  instrument  sned 
on,  the  plaintiff  need  not  prove  the  execution  of  the  instru- 
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mcnt,  bnt  the  damages  may  be  assessed  upon  the  production 
of  the  instrument;  but  even  then  the  instrument  must  be 
produced.  Tidd's  Practice,  Vol.  1,  578;  Greene  v.  Hearne, 
3  T.  E.  301;  1  Suth.  on  Dam.,  774,  note;  Roscoe,  Ev.  (10th 
Ed.),  71;  Meyer  v.  Phillips,  72  111.  460;  McKenzie  v.  Penfield, 
87  111.  38. 

But  when  there  is  anything  necessary  outside  of  the  instru- 
ment sued  on,  in  order  to  fix  the  amount  of  damages,  a 
default  does  not  admit  anything  more  than  the  cause  of  action^ 
and  the  amount  of  damages  must  be  proved. 

Mr.  William  MoFadon,  for  appellee. 

The  question  in  this  case  is  not  as  to  the  person  to  whom 
the  money  sued  for  upon  the  bond  in  controversy  shall  be  paid 
when  collected.  Chadsey,  Adm'r^  v.  Lewis,  1  Gilm.  153;  Man- 
love  v.  McHatton,  4  Scam.  95. 

The  simple  question  is,  has  the  suit  been  brought  by  the 
party  in  whom  the  legal  interest  is  vested?  Lovejoy  v.  Steel, 
18  111.  App.  281;  1  Chit,  on  Plead.,  p.  2;  Newhall  v.  Turney, 
14  111.  339;  Larncd  v.  Carpenter,  65  111.  544. 

The  instrument  being  a  bond  under  seal,  the  obligee  is  the 
proper  party  to  sue  upon  it.  1  Chitty  on  Plead.,  3,  4;  Saun- 
ders v.  Filley,  12  Pick.  554;  Johnson  v.  Foster,  12  Met.  167; 
Mellan  v.  Baldwin,  3  Gray,  486. 

In  the  case  of  the  bond  in  suit,  the  legal  interest  is  clearly 
in  Sarah  A.  Kingsbury.  1  Chit,  on  Plead.,  2-4,  and  cases 
cited. 

This  is  true  though  the  promise  is  to  Sarah  A.  Kingsbury, 
administratrix,  and  her  successor  or  successors  in  office,  the 
test  of  the  truth  of  this  proposition  being  that,  in  the  event 
of  her  death,  not  her  successor  in  office,  but  her  executor  or 
administrator,  would  have  to  bring  suit  for  a  breach  of  the 
condition.  Stevens  v.  Hay,  6  Cush.  230,  and  many  cases  cited; 
Lovejoy  v.  Steele,  18  111.  App.  283,  and  cases  cited. 

The  promise  in  the  case  at  bar  is  to  Sarah  A.  Kingsbury, 
administratrix  (not  as  administratrix),  and  the  words  "admin- 
istratrix, etc.,"  are  deacriptio personae,  and  may  be  rejected  as 
surplusage.  Newhall  v.  Turney,  14  111.  338;  Jeffries  v.  Mc- 
Lean, 12  Mo.  540;  Bradley  v.  Graves,  46  Ala.  277. 
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The  duty  of  a  surviving  partner  to  settle  the  copartnership 
business  and  pay  off  the  firm  debts  exists  independently  of 
any  action  of  a  court,  but  the  County  Court  has  full  power  to 
enforce  the  duty.  Miller  v.  Jonas,  39  111.  60;  McKean  v. 
Vick,  108  111.  375;  Kelson  v.  Hayner,  66  111.  492;  Eev.  Stat 
1874,  Chap.  3,  Sec  89. 

The  bond  in  this  case  being  for  performance  of  a  certain 
thing,  viz.,  the  faithful  discharge  of  the  duties  of  a  surviving 
partner,  the  measure  of  damages  in  the  case  is  the  value  of 
the  performance.  2  Suth.  on  Dam.,  611;  Lewis  v.  Crockett, 
3  Bibb,  197;  Robertson  v.  Morgan,  Adm'r,  3  B.  Mon.  307; 
.  Cannon  v.  Cooper,  39  Miss.  384;  Hev.  Stat  1874,  Chap.  3, 
Sees.  85,  89. 

Wall,  J.  The  appellee  brought  an  action  of  debt  upon  a 
penal  bond  against  the  appellants. 

A  demurrer  to  the  declaration  was  overruled  and  the  defend- 
ants abiding  by  their  demurrer,  the  damages  were  assessed  at 
§1,818.47.  Judgment  was  rendered  accordingly  from  which 
an  appeal  is  prosecuted  to  this  court. 

There  are  nine  different  assignments  of  error,  which,  in 
substance,  raise  the  points  that  the  declaration  was  not  suffi- 
cient; that  the  court  erred  in  assessing  the  damages  at  the 
amount  stated,  in  overruling  the  motion  in  arrest  and  in  ren- 
dering final  judgment. 

The  bond  was  given  by  appellants  pursuant  to  an  order  of 
the  Circuit  Court  of  Adams  county  entered  in  a  certain  suit 
in  chancery  brought  by  appellee,  administratrix  of  Albert  B. 
Kingsbury,  deceased,  against  appellant,  Alexander  T.  Miller. 

Albert  B.  Kingsbury,  deceased,  and  the  said  Alexander  T. 
Miller  were  partners  up  to  the  death  of  said  Kingsbury,  and, 
as  shown  by  the  recitals  of  the  bond,  the  object  was  to  secure 
the  faithful  performance  of  tire  duties  devolving  on  the  sur- 
viving partner.  The  condition  of  the  bond  relied  on  in  the 
present  suit  was  in  these  words:  "Now,  therefore,  if  the  said 
Alexander  T.  Miller  shall  faithfully  discharge  his  duties  as 
the  surviving  partner  of  the  late  firm  oi;  Miller  &  Kingsbury, 
composed  of  the  following  members,  to  wit:  said  Albert  H. 
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Kingsbury,  deceased,  and  said  Alexander  T.  Miller,  tbe  said 
Alexander  T.  Miller  being  the  surviving  partner  of  6aid  Albert 
B.  Kingsbury." 

By  way  of  assigning  a  breach  of  this  condition,  it  was 
alleged  that,  after  the  execution  of  the  bond,  the  said  Miller 
reported  to  the  County  Court  that  he  had  in  his  hands  over 
and  above  all  outlays  the  sura  of  $3,772.59,  and  was  ordered 
by  said  court  to  pay  to  the  outside  creditors  of  the  firm,  as 
shown  by  the  schedule,  forty  per  cent,  upon  their  respective 
claims  within  one  day  from  the  date  of  the  order,  and  that  he 
pay  out  the  residue,  pro  rata>  within  ten  days ;  that  although 
he  paid  out  the  forty  per  cent  he  neglected  and  refused  to 
pay  the  proper  pro  rata  of  the  residue  to  one  of  the  jiamed 
creditors,  the  First  National  Bank  of  Quincy,  although  re- 
quested, etc. 

The  main  objection  taken  to  the  declaration  below  seems  to 
have  been  that  the  suit  was  not  brought  by  the  plaintiff  a* 
administratrix. 

The  undertaking  was  with  appellee  after  the  death  of  her 
intestate,  and  while  she  is  described  as  Sarah  A.  Kingsbury, 
administratrix  of  the  estate  of  Albert  B.  Kingsbury,  deceased, 
the  latter  words  are  mere  descriptio  personce.  The  agreement 
was  with  her  in  her  individual  capacity,  and  while  the  benefit 
of  whatever  she  might  recover  would  inure  to  the  estate  and 
its  creditors,  yet  the  legal  right  of  action  was  hers.  She  was, 
therefore,  the  proper  person  to  bring  the  suit. 

We  are  of  opinion  the  cause  of  action  was  alleged  with  suf- 
ficient technical  accuracy.  Had  the  promise  been  made  to  the 
deceased,  it  would  have  been  proper  to  declare  as  administra- 
trix; but  as  it  was  made  to  the  plaintiff,  although  on  account 
of,  and  in  respect  to,  the  estate  in  her  charge,  it  was  proper  to 
lay  the  demand  in  her  individual  capacity.  2  Williams  on 
Executors,  Chap.  2;  JSewhall  v.  Turney,  14  111.  338. 

In  general,  the  action  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  is  vested  by  the  contract,  and 
when  the  contract  is  under  seal  the  action  must  be  in  the  name 
of  the  obligee,  though  the  agreement  may  be  for  the  benefit 
of  another.     1  Ch.  PI.  2,  4;   Ganzert  v.  Hoge,   73  111.  30; 
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Moore  v.  Ilouse,  64  111.  1  '2.     The  declaration  was  good  and 
the  court  properly  overruled  the  demurrer. 

So  far  as  the  condition  upon  which  the  breach  is  assigned 
was  concerned,  there  was  not  occasion  to  wait  for  an  order  of 
the  Circuit  Court.  Had  the  breach  been  assigned  upon  another 
condition  contained  in  the  bond  for  an  accounting  with  the 
plaintiff,  after  the  payment  of  partnership  debts,  it  may  be 
that  the  phraseology  of  that  condition  would  require  6uch  an 
order. 

The  most  important  question  is  as  to  the  measure  of  dam- 
ages. The  undertaking  was  to  faithfully  discharge  the  duties 
of  Miller,  as  surviving  partner. 

He  agreed  to  do  this  and  failed.  Because  of  this  failure, 
the  estate  is  liable  to  pay  to  the  creditors  the  amount  not  paid 
by  the  surviving  partner.  This  was  not  a  mere  contract  of 
indemnity,  but  it  was  an  absolute  agreement  to  discharge  a 
specified  obligation,  and  it  would  seem  clear  that  the  true  meas- 
ure of  damages,  whether  we  consider  the  creditor,  who  would 
have  received  the  money,  or  the  estate,  which  must  now  pay 
it,  is  the  value  of  the  contract  if  it  had  been  performed.  2 
Sutherland  on  Damages,  611,  and  cases  there  cited. 

The  demurrer  admitted  all  the  facts  well  pleaded,  and  we 
think  the  data  were  so  clearly  alleged  that  the  court  might 
well  have  assessed  the  damages,  except  that  perhaps  it  was 
necessary  to  prove  when  the  demand  was  made  from  which 
time  interest  was  computed. 

As  to  all  else,  there  was  no  occasion  for  any  oral  or  other 
evidence.  The  testimony  which  the  court  heard  was  mainly 
to  the  identification  of  the  various  matters  alleged  in  the  dec- 
laration and  admitted  by  the  demurrer.  Mass.  M.  Life  Ins- 
Co.  v.  Kellogg,  82  111.  614. 

The  appellants  suffered  no  injury  by  the  action  of  the  court 
in  this  respect 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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David  A.  Watts 

v. 

Lafayette  McLean. 

Mandamus — Judgment  against  School  District — Authority  of  Treasurer 
— Sees.  49  and  67,  Chap.  122,  R.  S. — Amendment — Demurrer. 

1.  School  officers  possess  only  such  powers  as  are  directly  granted  by 
statute,  or  result  by  fair  implication  from  those  so  granted. 

2.  In  the  absence  of  an  order  by  the  directors  or  a  court  of  competent 
Jurisdiction  for  the  payment  of  school  funds,  the  treasurer  of  a  district  can 
not  be  required  by  mandamus  to  pay  a  judgment  against  such  district  from 
funds  collected  under  a  special  levy  for  that  purpose. 

3.  A  copy  of  a  special  levy  by  school  directors,  merely  certified  by  the 
clerk  of  the  trial  court,  is  no  part  of  the  record. 

4.  Where  a  demurrer  to  a  petition  for  a  mandamus  is  overruled  and 
judgment  rendered  for  the  petitioner,  this  court  can  consider  the  petition  only 
in  the  light  of  its  averments. 

s 

[Opinion  filed  May  25, 1888.] 

In  error  to  the  Circuit  Court  of  Clark  County;  the  Hon. 
J.  W.  Wilkin,  Judge,  presiding. 

Messrs.  Bell  &  Green,  for  plaintiff  in  error. 

Sec.  49,  Chap.  122,  E.  S.,  provides  the  only  means  for  the 
collection  of  a  judgment  against  a  board  of  school  directors, 
and  it  has  been  frequently  passed  upon  by  the  courts  of  this 
State. 

In  Botkin  v.  Osborne,  39  HI.  101,  the  Supreme  Court,  after 
quoting  Sec.  49,  say:  "This  is  the  only  mode  provided  by 
law  for  enforcing  judgments  in  such  cases." 

In  Thomas  v.  Urbana  School  District,  71  111.  2S3,  the  court 
again  quotes  Sec.  49,  and  say:  "By  the  enactment  of  this 
section  the  Legislature  provided  the  mode  by  which  a  party 
having  a  claim  against  a  board  of  directors  could  enforce  its 
collection.  If  the  plaintiff  has  a  claim  against  the  Board  of 
Education,  he  must  proceed  according  to  this  statute." 
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In  Board  of  Education  v.  Neidcnberger,  78  111.  58,  the  court 
again  refers  to  Sec.  49,  and  say :  "  Here  is  a  6ure  and  com- 
plete remedy  given  for  the  enforcement  of  all  just  claims 
against  such  bodies.  The  party  has  but  to  obtain  his  judg- 
ment, and,  if  there  be  money  in  the  treasury,  to  obtain  an 
order  on  the  treasurer  for  its  payment,  and  if  there  is  no 
money  applicable  to  its  payment,  then  to  obtain  a  writ  of 
7nandamu8  to  compel  the  levy  and  collection  of  a  tax  for  its 
payment."     See  also  "Watson  et  al.  v.  Abry,  9  111.  App.  2S0. 

The  law  prohibited  the  payment  of  the  money  by  Watts, 
without  an  order  drawn  by  the  school  directors,  as  required 
by  Sec.  67,  and  there  is  no  averment  in  the  petition  that  any 
such  order  was  presented  to  "Watts,  when  demand  of  payment 
was  made.  The  evident  purpose  of  joining  the  school  direct- 
ors with  the  treasurer  in  the  mandatory  writ  provided  for  in 
Sec.  49,  is  that  they  may  draw  the  order  provided  for  in  Sec. 
67.  Without  such  order  no  money  can  be  legally  drawn  out 
of  the  treasury. 

Mr.  E.  Callahan,  for  defendant  in  error. 

Wall,  J.  This  wa6  a  petition  for  mandamus  by  the  plaintiff 
in  error  against  the  defendant  in  error,  brought  in  the  Circuit 
Court  of  Lawrence  county  to  the  February  term,  1887,  at 
which  term  the  venue  was  changed  to  the  Circuit  Court  of 
Clark  county. 

The  cause  having  been  transferred  to  the  latter  county,  it 
came  on  to  be  heard  at  the  April  term,  1887,  upon  a  demurrer 
to  the  petition.  The  demurrer  was  tiled  in  the  Circuit  Court 
of  Lawrence  county,  before  the  venue  was  changed;  but  it 
would  seem,  as  is  stated  in  the  abstract,  that  the  defendant  did 
not  appear  in  Clark  county,  and  that  the  demurrer  was  not 
argued  on  his  behalf.  The  demurrer  was  overruled  and  judg- 
ment was  rendered  according  to  the  petition  with  costs. 

The  only  question  now  arising  is  whether  the  petition  con- 
tains such  allegations  as   to  warrant  the  relief  therein  sought 

It  alleges  that  at  the term  A.  D.  18 — ,  the  petitioner 

recovered  a  judgment  in  the  Circuit  Court  of  Lawrence  county, 
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for  $179.78  and  costs  of  suit,  against  the  school  directors  of 
District  Number  one,  Township  Number  five,  North,  etc.,  in 
said  county,  which  is  wholly  unsatisfied.  That  said  defendants 
(the  school  directors),  afterward  levied  a  tax  on  the  taxable 
proj>erty  in  their  district,  for  the  express  purpose  of  paying 
said  judgment;  that  the  tax  so  levied  was  extended,  etc.,  and 
that  of  the  tax  so  levied  the  sum  of  $131  was  collected  and 
was  paid  over  to  the  defendant  in  the  petition  (plaintiff  in 
error),  as  treasurer  of  said  township,  prior  to  January  1,  1887; 
that  after  the  said  sum  60  collected  was  paid  over  to  said  de- 
fendant treasurer,  the  petitioner  demanded  of  him  that  he 
pay  the  same  to  him  in  part  payment  of  said  judgment,  but 
that  said  defendant,  so  being  such  treasurer,  refused  to  pay  the 
same  over  to  petitioner,  wherefore  petitioner  prayed  that  by 
writ  of  mandamus  the  said  defendant  might  be  peremptorily 
required  to  pay  to  petitioner  the  said  sum  of  $131  in  part  pay- 
ment of  said  judgment. 

It  is  provided  by  Sec.  49,  Chap.  122,  that  "If  judgment  shall 
be  obtained  against  any  township,  board  of  trustees,  or  school 
directors,  the  party  entitled  to  the  benefit  of  such  judgment 
may  have  execution  therefor  as  follows,  to  wit:  It  shall  be 
lawful  for  the  court  in  which  such  judgment  shall  be  obtained, 
or  to  which  such  judgment  shall  be  removed  by  transcript  or 
appeal  from  a  justice  of  the  peace,  or  other  court,  to  issue 
thence  a  writ  commanding  the  directors,  trustees  and  treas- 
urer of  such  townahip  to  cause  the  amount  thereof,  with 
interest  and  costs,  to  be  paid  to  the  party  entitled  to  the  bene- 
fit of  said  judgment,  out  of  any  moneys  unappropriated  of 
said  township  or  district,  or  if  there  bo  no  such  moneys,  out 
of  the  first  moneys  applicable  to  the  payment  of  the  kind  of 
services  or  indebtedness  for  which  such  judgment  shall  be 
obtained,  which  shall  be  received  for  the  use  of  such  township 
or  district,  and  to  enforce  obedience  to  such  writ  by  attach- 
ment, or  by  mandamus^  requiring  such  board  to  levy  a  tax 
for  the  payment  of  6aid  judgment,  and  all  legal  process,  as  well 
as  writs  to  enforce  payments  of  a  judgment,  shall  be  served 
either  on  the  president  or  clerk  of  the  board." 

The  Supremo  Court  have  repeatedly  held  that  this  is  the 
only  mode  of  enforcing  a  judgment  against  a  school  district 
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Botkin  v.  Osborne,  39  111.  101;  Thomas  v.  Urbana  School 
District,  71  111.  283;  Board  of  Ed.  v.  Neidenbeiger,  78 
111.  58. 

By  Sec.  67  of  the  same  act,  it  is  provided  that  funds  in  the 
hands  of  the  treasurer  shall  be  paid  out  on  the  order  of  the 
directors  of  the  district  The  Supreme  Court,  in  passing  upon 
the  powers  of  school  officers,  have  6aid  that  they  possess  only 
the  authority  granted  by  statute  and  such  as  may  result  by 
fair  implication  from  what  is  granted,  and  have  shown  a 
clear  purpose  in  defining  these  powers  to  construe  them 
strictly.  This  is  in  accord  with  the  plain  policy  of  the  statute 
and  is  essential  to  the  protection  of  the  school  fund.  Glidden 
v.  Ilopkins,  47  III.  526;  Newell  v.  School  Directors,  QS  111. 
514 ;  Peers  v.  Board  of  Education,  72  111.  508, 

The  treasurer  is  not  authorized  to  pay  out  the  money  in 
his  hands  until  an  order  drawn  as  required  by  the  statute  is 
presented,  or  until  a  court  of  competent  jurisdiction  shall 
have  made  an  order  for  that  purpose,  in  pursuance  of  Sec.  49 
above  quoted.  Hence,  in  this  case,  unless  one  of  these  things 
had  been  done,  this  treasurer  was  justified  in  declining  to  pay 
upon  the  demand  made  by  the  judgment  creditor,  and  of 
course,  if  it  was  not  his  duty  to  comply  with  that  demand  he 
can  not  be  subjected  to  the  cost  and  vexation  of  a  proceeding 
by  mandamus. 

It  is  not  averred  in  this  petition  that  a  mandatory  order  had 
been  obtained  upon  this  judgment.  It  is  merely  averred  that 
there  was  a  judgment  and  that  a  special  tax  had  been  levied 
to  pay  it,  the  proceeds  of  which  levy  were  in  the  hands  of  the 
treasurer;  but  there  is  no  averment  that  an  order  had  been 
issued  by  the  directors  upon  the  treasurer.  The  treasurer 
had  no  power  or  authority  to  pay  the  money  upon  the  judg- 
ment merely  because  he  may  have  supposed  or  known  that  it 
was  collected. for  that  purpose,  and  he  was  clearly  right  in 
refusing  to  pay  it  without  an  order.  He  may  insist  upon  a 
proper  voucher  when  he  pays. 

Counsel  for  defendant  in  error  seem  to  concede  all  this  by 
their  agreement,  in  which  they  insist  that  the  mandatory 
order  under  Sec.  49  had  been  issued,  and  that  the  tax  had  been 
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levied  in  obedience  thereto,  and  they  have  caused  the  clerk  to 
certify  to  a  copy  of  the  levy  made  by  the  directors,  being  one 
of  the  files  of  the  case,  which  would  seem  to  indicate  that 
there  had  been  such  an  order.  The  paper  thus  certified  is  not 
made  a  part  of  the  record  by  bill  of  exceptions  or  otherwise 
and  is  not  properly  before  us. 

It  is  urged  that,  as  appears  by  the  record,  the  court  heard 
evidence  after  overruling  the  demurrer,  and  it  must  be  pre- 
sumed there  was  ample  support  in  the  proof  thus  presented 
for  the  judgment  that  followed.  Of  course  we  can  consider 
the  petition  in  the  light  of  its  averments  only,  and  it  can  not 
be  aided  by  any  presumptions  of  the  sort  suggested. 

It  is  not  presumable  that  the  case  was  any  better  than  as 
stated  by  the  pleader,  or  that  any  evidence  was  offered  or  in 
existence  not  within  the  substantial  averments  of  the  pleading. 
It  is  suggested  by  plaimVff  in  error  that  the  date  of  the  judg- 
ment may  be  very  important;  that  the  blanks  in  the  petition 
should  be  filled  so  that  it  may  appear  whether  the  judgment 
is  or  is  not  barred  by  lapse  of  time.  We  think  there  should 
be  an  amendment  in  this  respect,  though  this  would  not  make 
the  petition  good  if  there  has  been  no  mandatory  order  as 
required  by  Sec.  49. 

For  the  reasons  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


David  A.  Watts  et  al. 

v. 
James  H.  Stoltz  et  al. 


28      541 
107      813 


Injunctions  —  Dissolution — Damages  —  Suggestion  of  School    Tax  — 
Change  of  Venue. 


1.    Upon  a  bill  to  enjoin  the  collection  of  a  certain  school  tax,  it  is  held, 
That  the  order  changing  the  venue  to  another  county,  though  very  in- 
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formal,  was  sufficient;  and  that,  in  the  absence  of  anything-  to  the  contrary, 
it  will  be  presumed  that  the  original  files  were  duly  transmitted. 

2.  To  sustain  an  allowance  for  damage*  upon  a  dissolution  of  an  in- 
junction, the  evidence  should  be  preserved  in  the  record  or  the  decree  should 
contain  6uch  a  recital  of  the  proofs  as  to  justify  such  allowance. 

[Opinion  filed  May  25,  1888.] 

In  error  to  the  Circuit  Court  of  Clark  County;  the  Hon.  J. 
W.  Wilkin,  Judge,  presiding. 

Messrs.  Bell  &  Green,  for  plaintiffs  in  error. 

Mr.  E.  Callahan,  for  defendants  in  error. 

Wall,  J.  This  was  a  bill  in  chancery,  filed  in  the  Circuit 
Court  of  Lawrence  county,  by  the  plaintiffs  in  error,  against  a 
part  of  the  defendants  in  error,  to  enjoin  the  collection  of  a 
certain  school  tax.  A  writ  of  injunction  was  obtained  on 
filing  the  bill.  The  defendants  in  error  who  were  not  made 
defendants  in  the  bill  as  originally  filed,  were,  on  their  own 
application  setting  up  an  interest  in  the  subject  of  the  con- 
troversy, allowed  to  come  into  court  as  defendants  and 
answer  the  bill.  At  the  August  term,  18S6,.of  the  Lawrence 
Circuit  Court,  the  venue  was,  by  agreement,  changed  to  Clark 
county,  and  at  the  term  of  court  in  the  latter  county  held 
in  October  of  the  same  year  the  cause  was  heard  and  the  bill 
dismissed. 

A  suggestion  of  damages  on  account  of  the  improper  issu- 
ance of  the  injunction  was  then  presented  to  the  court,  but 
the  hearing  of  this  matter  was  not  had  until  the  April  term, 
1SS7,  when  damages  were  assessed  at  $57.5->. 

It  does  not  appear  that  the  plaintiffs  in  error,  or  the  orig- 
inal defendants  to  the  bill,  followed  the  case  to  Clark  county, 
atid  the  action  of  the  court  in  hearing  the  case  was  at  the 
request  of  the  other  defendants  to  the  bill. 

It  is  now  assigned  as  error,  first,  there  was  no  order  of  the 
Circuit  Court  of  Lawrence  county  changing  the  venue  to 
Clark  county.     The  order  relied  upon  is  in  these  words:  *'And 
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afterward,  to-wit,  on  the  seventh  day  of  the  term  came  again 
the  parties  herein,  by  their  solicitors,  and  by  agreement  a 
change  of  venue  was  taken  to  Clark  county,  Illinois,  and  the 
clerk  was  ordered  to  transmit  papers  in  the  case."  This  is 
certainly  a  very  informal  entry  for  such  a  purpose,  but  it  was 
the  order  of  the  Circuit  Court  of  Lawrence  county,  and  its 
purport  and  meaning  can  not  be  misunderstood.  We  regard 
it  as  sufficient. 

It  is  assigned  as  error,  second,  that  the  Circuit  Court  of 
Clark  county  erred  in  taking  jurisdiction,  for  the  further  rea- 
son that  there  is  nothing  in  the  transcript  sent  by  the  clerk  of 
the  court  in  Lawrence  county  to  show  that  the  papers  trans- 
mitted were  the  original  files  of  the  court  in  the  case.  There 
is  nothing  in  the  certificate  to  show  that  any  papers  were  so 
transmitted,  but  it  is  evident  that  the  papers  in  the  case  came 
to  the  hands  of  the  clerk  of  the  court  in  Clark  county,  and  it 
is  to  be  presumed  this  was  done  in  the  mode  required  by  law. 
The  statute  does  not*  in  terms,  require  any  particular  certifi- 
cate by  the  clerk  of  the  county  from  which  the  case  is  sent, 
that  the  papers  transmitted  are  the  original  papers,  but  the 
usual  practice  is  to  do  so  and  to  refer  to  them  by  such  descrip- 
tion as  will  identify  them. 

It  was  the  duty  of  all  parties  interested  in  the  case  to  follow 
it  to  Clark  county,  and  if  there  was  any  want  of  a  certainty 
in  the  certificate,  or  any  failure  to  forward  all  the  files,  the 
orders  necessary  to,  obviate  the  trouble  would  have  been 
promptly  made.  It  is  not  suggested  that  the  papers  were  not 
all  sent,  but  that  it  does  not  appear  that  they  were. 

We  will  presume  that  the  duty  of  the  clerk  of  the  Law- 
rence Court  was  properly  performed,  the  law  not  requiring 
any  particular  evidence  of  the  performance,  and  there  being 
no  reason  to  infer  to  the  contrary. 

It  is  also  assigned  as  error,  that  there  was  no  written  sug- 
gestion of  damages  tiled  in  the  Circuit  Court  of  Clark  county. 
This  objection  is  obviated  by  an  amendment  to  the  record  filed 
in  this  court  at  the  instance  of  defendants  in  error,  from  which 
we  find  that  there  was  a  formal  suggestion  which  had  been 
filed  in  the  case  before  it  left  Lawrence  county,  and  which 
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was  filed  in  Clark  county  on  the  15th  of  October,  1886.  The 
certificate  of  the  Circuit  Court  of  Lawrence  bears  date  October 
14.  1886.  The  hearincr  of  the  cause  resulting  in  the  dismissal 
of  the  bill  and  a  motion  for  assessment  of  damages  occurred 
on  the  29th  of  October.  The  October  term  of  the  Clark  Cir- 
cuit Court,  1886,  began  according  to  law  on  the  third  Monday, 
being  the  18th  day  of  the  month. 

We  think  there  is  no  6uch  defect  in  the  record  as  should 
work  a  reversal  of  the  decree  for  the  reasons  thus  far  con- 
sidered. 

It  is,  however,  objected  that  the  evidence  upon  which  the 
damages  were  assessed  is  not  preserved.  This  is  met  by  the 
suggestion  that  the  findings  of  the  court  contain  all  that  is 
necessary,  in  this  respect,  by  way  of  recital. 

The  recital  is  that  the  court  finds,  after  hearing  the  evidence* 
"that  said  defendants  have  sustained  damages  by  reason  of 
the  wrongful  suing  out  of  the  said  injunction,  by  said  com- 
plainants, in  the  sum  of  $50  for  their  solicitors'  fees,  and  in 
the  further  sum  of  of  $7.50  for  personal  expense  of  the  solic- 
itors of  said  defendants,  while  engaged  in  and  about  the  busi- 
ness of  procuring  the  dissolution  of  said  injunction." 

This  is  merely  the  conclusion:  of  the  court  upon  the  evi- 
dence offered,  but  it  does  not  amount  to  6iich  a  recital  of  the 
proof,  as  that  it  can  be  determined  whether  the  conclusion 
reached  was  a  proper  one. 

In  the  case  of  Albright  v.  Smith,  68  111.  1S4,  the  Supreme 
Court  say:  "  Merely  showing  that  the  court  heard  evidence 
without  showing  what  facts  are  proved,  leaves  us  quite  as 
much  in  the  dark  as  we  would  have  been,  had  the  record 
merely  shown  the  amount  which  was  ordered  to  be  paid.  The 
record  should  show  that  the  amount  assessed  as  damages  was 
authorized  by  the  facts  proved;"  and  the  court  referred  to 
Goodwillie  v.  Millimann,  56  111.  525,  where  it  was  said  in 
reference  to  fees  in  partition  cases  that,  "  as  a  rule  of  practice 
the  evidence  upon  which  such  an  allowance  is  made  should  be 
preserved  in  the  record.  Where  such  large  sums  are  allowed 
and  the  rights  of  litigants  are  likely  to  be  so  materially  affected, 
they  should  not  bo  deprived  of  having  the  decree  reviewed  in 
an  appellate  court." 
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So  in  Spring  v.  Collector,  etc.,  78  111.  107,  where  an  allow- 
ance of  $200  for  solicitor's  fees  was  under  consideration,  the 
court  say:  "The  evidence' upon  which  the  allowance  was 
made  was  not  preserved  in  the  record,  without  which,  as  this 
court  has  frequently  ruled,  the  decree  can  not  be  supported, 
and  the  recital  here  in  the  decree  that  the  finding  of  the  court 
was  on  evidence  heard  without  showing  what  facts  were 
proved  was  insufficient  in  this  respect."  The  Supreme  Court 
have  been  disposed  from  the  beginning  to  supervise  with  care 
these  assessments  of  damages,  and  have  enforced  with  uniform 
strictness  the  rule  stated. 

The  record  before  us  does  not  contain  such  a  recital  of  evi- 
dence or  such  a  finding  of  facts  as  enables  us  to  determine 
whether  the  conclusion  reached  was  proper  or  not,  and  under 
the  practice  as  settled  by  the  decisions  above  referred  to, 
Jevne  v.  Osgood,  57  111.  340,  and  others  of  like  effect,  we  feel 
compelled  to  reverse  so  much  of  the  decree  as  relates  to  the 
assessment  of  damages.  The  decree  dissolving  the  injunction 
and  dismissing  the  bill  is  affirmed,  but  the  decree  entered  at 
the  April  term,  1887,  assessing  damages,  will  be  reversed  and 
the  cause  will  be  remanded  for  further  proceedings  in  that 
behalf.  The  costs  ia  this  court  will  be  equally  divided,  each 
party  to  pay  one  half. 

Affirmed>  in  part  and  reversed  in  part. 


John  F.  Boyer 

v. 

Hattie  C.  Sherer. 


Breach  of  Promise  of  Marriage — Evidence. 

In  an  action  for  breach  of  promise  of  marriage,  this  court  reverses  the 
judgment  for  the  plaintiff,  the  verdict  being  unsupported  by  the  evidence. 

[Opinion  filed  May  25,  1888.] 
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Appeal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Sellar  &  Dole,  Henry  S.  Tanner  and  Robert 
L.  McKinlay,  for  appellant. 

Mr.  Horace  S.  Clark,  for  appellee. 

Conger.  P.  J.  This  was  a  suit  in  assnrhpsit,  for  the  alleged 
breach  of  a  marriage  contract.  Appellee  recovered  a  verdict 
for  §1,000,  upon  which  judgment  was  rendered,  and  appellant 
brings  the  case  to  this  court  for  review. 

Appellee  was  a  married  woman  up  to  December  11,  1882, 
when  she  procured  a  divorce  in  Torre  Haute,  Indiana,  where 
6he  then  lived.  On  or  about  the  20th  of  December,  1S82, 
she,  at  the  solicitation  of  appellant,  removed  to  Kansas,  in 
Edgar  county,  the  home  of  appellant,  and  lived  in  a  house  fur- 
nished by  him  until  the  fall  of  1886,  when  appellant  was 
married,  and  on  the  2d  day  of  September,  1856,  this  suit  was 
instituted.  Appellant  and  appellee  were  criminally  intimate 
from  some  time  in  1881,  until  a  short  time  before  appellant's 
marriage  in  the  fall  of  1886. 

They  contradict  each  other  flatly  as  to  the  alleged  contract 
of  marriage,  appellee  testifying  that  it  was  originally  made 
prior  to  her  divorce  in  December,  1882,  and  renewed  from 
time  to  time  afterward,  while  appellant  positively  denies  that 
such  a  contract  was  ever  entered  into  by  him. 

The  evidence  offered  by  appellee  as  tending  to  corroborate 
her  story  is  principally  contained  in  a  large  number  of  letters 
written  her  at  various  times  from  1882  to  1886  by  appellant 
We  have  carefully  read  this  correspondence.  It  is  so  foul 
and  disgusting,  so  full  of  hypocritical  cant,  lechery  and  lust, 
as  to  convince  us  that  instead  of  tending  to  prove  a  desire  for 
honorable  marriage,  it  but  expresses  the  impure  desires  of 
one  toward  his  mistress,  and  it  is  difficult  to  understand  how 
appellee  could  have  regarded  it  in  any  other  light.  Certainly 
no  woman  who  had  the  proper  respect  for  herself,  would  for 
one  moment  rely  upon  6uch  letters  as  appear  in  the  record,  as 
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showing  an  honorable  and  upright  purpose  upon  the  part  of 
the  writer. 

She  also  introduced  two  of  her  own  letters  written  to  appel- 
lant just  before  his  marriage,  but  after  she  knew  it  was  to 
take  place,  and  in  them,  while  she  seems  to  regret  that  their 
relations  are  to  terminate  she  makes  no  objection  to  his  mar- 
riage, nor  intimates  that  he  is  in  any  way  bound  to  her. 
There  is,  besides,  the  testimony  of  some  of  the  neighbors  as  to 
admissions  of  appellee,  which  tend  to  contradict  her  story. 

After  a  careful  consideration  of  the  evidence,  we  are  of 
opinion  it  did  not  warrant  the  jury  in  finding  that  a  contract 
of  marriage  existed  between  the  parties,  and  we  think  the 
case  should  have  been  submitted  to  another  jury. 

The  judgment  of  the  Circuit  Court  will   therefore  be  re 
versed  and  the  cause  remanded. 

Jieversed  and  remanded. 


Clifton  H.  Moore,  Administrator,  etc., 

v. 
Peter  T.  Sweeney,  Administrator,  etc. 

Administration — Proposition  of  Law — Sec.  42,  Practice  Act — lVidcic*8 
Award —  Waiver — Former  Adjudication. 

1.  An  indorsement  by  the  court  upon  a  proposition  of  law  submitted, 
which  amounts  to  a  refusal  to  consider  the  same,  sufficiently  complies  with 
Sec.  42  of  the  practice  act. 

2.  A  creditor  of  a  deceased  widow  can  not,  in  order  to  collect  his  debt, 
institute  proceedings  to  have  her  award  in  the  estate  of  her  husband  set 
off,  she  having'  used  the  entire  estate  without  asserting  such  right. 

3.  Where  a  widow,  appointed  executrix  of  her  husband's  estate  and 
made  his  sole  devisee,  has  failed  to  administer  and  has  sold  the  property, 
used  the  proceeds  and  removed  to  another  State,  her  creditors  can  not  claim 
the  widow's  award.     Such  acts  amount  to  a  waiver  thereof. 

[Opinion  filed  May  25,  1888.] 
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Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  Cyrus  Epleb,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  appellant 

Mr.  P.  T.  Sweeney,  for  appellee. 

Pleasants,  J.  The  material  facts  in  this  case  are  as  fol- 
lows: Isaac  Loucks  died  at  Clinton,  De  Witt  county,  June 
25,  1879,  leaving  a  will  by  which  he  devised  and  bequeathed 
all  his  property  of  every  kind  to  his  wife,  Larney  Loucks, 
aud  appointed  her  sole  executrix,  requesting  that  she  be  not 
required  to  give  a  bond  or  file  an  inventory  as  such.  He  left 
no  minor  child.  The  property  consisted  of  household  fur- 
niture of  value  not  exceeding  §50,  and  the  homestead  lot  eight, 
in  block  one,  of  Madden's  First  Addition  to  Clinton.  On  Alay 
15,  1S82,  the  widow  presented  the  will  for  probate  and  it  was 
admitted,  but  she  never  took  out  letters  testamentary.  On 
that  day  she  executed  to  William  Bishop  a  mortgage, 
doubtless  intended  to  cover  the  homestead,  but  describing  it 
as  lot  one  in  block  eight,  to  secure  the  paymsnt  of  $179.80, 
and  on  June  28,  18S3,  conveyed  it  absolutely,  by  warranty 
deed,  with  the  proper  description,  to  Huldah  Rasback,  who 
conveyed  to  S.  F.  Lewis.  Having  also  converted  to  her  own 
use  all  of  the  personal  property  without  taking  a  step  further 
toward  administration,  she  removed  to  the'  State  of  New 
York,  and  there  died  about  April  15,  18,8±,  intestate. 

In  December,  1SSA,  upon  petition  of  appellee  as  a  creditor 
of  Isaac  Loucks,  letters  of  administration  with  the  will  annexed 
wore  granted  by  the  County  Court  of  De  Witt  county  to  John 
J.  McGraw,  and  after  due  presentation  and  allowance  of  his 
claim  for  $501,  a  petition  was  filed  for  leave  to  sell  the  real 
estate  mentioned  to  pay  it,  making  said  Bishop  and  Lewis, 
and  the  tenant  of  Lewis,  who  was  then  in  possession,  parties 
defendant.  Bishop  and  Lewis  answered,  and  on  hearing  the 
proofs  the  County  Court  dismissed  the  petition.  On  appeal 
to  the  Circuit  Court,  this  order  was  set  aside  and  a  decree 
entered  in  accordance  with  the  prayer  of  the  petition;  which 
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judgment  was  by  this  court  affirmed.  Lewis  v.  McGraw,  19 
111.  App.  313. 

Bishop  then  procured  the  appointment  of  appellant  as. ad- 
ministrator of  the  estate  of  Larney  Loncks.  Letters  issued 
March  4,  1886. 

About  this  time  McGraw  died,  and  appellee  was  duly 
appointed  administrator  de  lonis  non  in  his  place,  who  there- 
upon sold  the  homestead  under  the  decree  of  the  Circuit  Court, 
affirmed  as  above  stated,  to  Edward  J.  Sweeney  for  $260,  and 
made  report  of  the  same  to  the  Circuit  Court,  which  was 
approved.  \ 

Appellant,  as  administrator  of  the  estate  of  Larney  Loucks, 
presented  his  petition  to  the  County  Court  for  the  appoint- 
ment of  appraisers  to  appraise,  allow  and  set  off  to  him  as 
administrator,  the  widow's  allowance  in  the  estate  of  Isaac 
Loucks,  or  the  value  thereof.  Appellee  answered  and  resisted 
this  petition,  but  the  County  Court  granted  it,  and  appointed 
the  appraisers,  and  the  Circuit  Court,  on  apj>eal,  affirmed  the 
order.  A  further  appeal  to  this  court  was  prayed  and  allowed, 
but  not  perfected.  The  appraisers  estimated  the  personal 
property  at  §32.75,  and  fixed  the  amount  of  the  widow's 
award  at  $700.  Appellant,  on  leave  granted,  amended  the  claim 
he  had  previously  filed,  \>y  raising  it  from  $600  to  $700,  and, 
the  court  having  approved  the  appraisers'  report,  selected  the 
personal  property,  inventoried  at  the  appraised  value,  and 
elected  to  take  the  residue,  $667.25,  in  money.  Relinquish- 
ment and  selection  filed  March  7,  1877. 

Appellee  then  moved  to  strike  the  relinquishment  and 
selection  from  the  files,  and  filed  objections  to  the  allowance 
of  the  widow's  award  and  appellant's  claim  thereto  against  the 
estate  of  Isaac  Loucks,  for  the  saine  reasons,  in  substance, 
which  ht3  had  set  forth  in  opposition  to  the  appointment  of 
the  appraisers.  The  motion  and  objections  were  overruled, 
and  judgment  was  entered  for  appellant  for  the  amount  he 
had  elected  to  take  in  money,  as  a  claim  of  the  second  class, 
to  be  paid  by  appellee  in  due  course  of  administration.  From 
this  judgment  an  appeal  was  taken,  and  on  trial  thereof  with- 
out a  jury  (by  agreement  of  the  parties),  the  Circuit  Court 


550  Appellate  Courts  of  Illinois. 

Voi*.  23.]  Moore  v.  Sweeney. 

found  the  issue  against  the  claimant,  refused  a  new  trial,  and 
entered  judgment  disallowing  the  claim.  From  that  judg- 
ment this  appeal  is  taken. 

Appellant  makes  two  technical  points.  First,  that  the  comt 
refused  to  mark  a  certain  proposition  of  law  submitted  by  him 
either  as  "held"  or  "refused,''  but  indorsed  thereon  a  state- 
ment that  it  "  did  not  consider  and  pass  upon  said  proposition 
because  it  did  not  include  and  was  not  based  on  the  leading 
facts  upon  which  the  case  was  tried."  Although  not  a  literal 
compliance  with  the  terms  of  the  practice  act,  this  indorse- 
ment clearly  shows  that  the  court  did  consider  and  pass  upon 
it,  and  did  refuse  it  as  inapplicable  to  the  case.  It  might  as 
well  have  been  marked  u  refused."  We  think  that  was  the 
proper  disposition  to  be  made  of  it.  It  was  hardly  a  proposi- 
tion of  law,  in  the  sense  of  the  statute.  In  effect,  it  asserted 
that,  upon  the  few  admitted  facts  therein  stated,  the  claimant 
here  was  entitled  to  take  and  have  the  amount  claimed  "  out 
of  the  proceeds  of  any  land  that  had  belonged  to  Isaac  Loucks 
in  his  lifetime,  and  which  his  administrator  had  sold  under 
order  of  the  County  Court  to  pay  debts  of  his  estate."  It 
entirely  ignored  the  questions  of  laches  and  waiver  and  estop- 
pel. If  it  ought  not  to  have  been  held  and  the  court  had 
refused  to  notice  it  in  any  way,  such  refusal  could  have  done 
the  appellant  no  harm  The  record  shows  the  proposition  and 
the  court's  disposition  of  it.  We  think  that  for  all  the  pur- 
poses contemplated  by  the  statute  it  was  in  effect  marked 
refused;  but  if  not,  the  error  is  not  material. 

It  is  claimed  that  the  right  of  the  widow's  administrator  to 
have  her  award  estimated  and  set  off  to  him  as  such,  out  of 
the  estate  of  her  deceased  husband,  is  res  adjudicate  by  the 
order  of  the  County  Court  appointing  the  appraisers,  affirmed 
by  the  Circuit  Court  and  not  further  contested.  But  that 
order  could  not  determine  his  right  to  the  particular  claim 
here  contested-  For  how  could  that  question  arise  until 
appraisers  were  appointed  and  executed  their  warrant? 

Coming  then  to  the  merits,  we  are  of  opinion  that  appel- 
lant's claim  was  properly  disallowed,  for  the  reason  that  his 
decedent  by  her  own  act  had  barred  her  right,  and  therefor 
also  his,  to  treat  this  land  or  the  proceeds  of  its  sale  as  of  the 
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estate  of  her  husband.  She  treated  it  as  her  own,  and  in  a 
way  absolutely  incompatible  with  any  just  claim  by  her  or  her 
representative  now  to  treat  it  otherwise.  As  her  own  she  has 
received  the  full  beneiit  of  it.  It  legally  was  her  own, 
except  as  to  creditors  of  her  Inn  bind.  No  such  creditor  has 
asserted  or  can  now  exercise  his  right  as  against  her.  She  has 
in  fact  held  and  enjoyed,  and  by  her  own  voluntary,  deliber- 
ate, solemn  and  irrevocable  act — legal  and  valid  as  against  her 
— disposed  of  it  as  fully  and  completely  as  if  there  had  been 
no  such  creditor.  The  law  in  his  favor  has  not  operated  and 
can  not  now  operate  against  her.  Having  once,  as  devisee, 
asked  and  received  for  it  a  full  consideration  which  can  not  be 
restored  or  recovered,  she  ought  not  to  be  permitted  again 
to  dispose  of  it  for  her  own  benefit  as  creditor  of  her  husband. 
If  she  still  has  a  claim  as  such,  it  must  be  against  something 
else  of  her  husband's  estate,  and  not  against  the  property  she 
has  conveyed.  She  could  dispose  of  it  absolutely  but  once 
on  coexisting  grounds  of  right,  however  numerous,  distinct 
or  just  they  might  be. 

Again,  if  this  property  was  ever  subject  to  her  claim  she 
was  not  bound  to  assert  it.  She  might  waive  it  The  statute 
allowing  it  is  for  her  benefit.  Her  creditor  could  not  assert  it, 
nor  compel  her  to  assert  it  for  him.  If  she  intended  or  de- 
sired to  apply  for  this  allowance,  it  was  her  duty  to  do  so  and 
have  the  proper  steps  taken  within  a  reasonable  time.  Fur- 
long v.  Kiley,  103  111.  632.  Her  death  did  not  occur  until 
nearly  live  years  after  she  was  appointed  and  might  have  acted 
as  executrix.  That  time  might  not  of  itself  bar  her  applica- 
tion, though  the  law  fixes  no  particular  period  of  neglect  as 
constituting  laches,  but  in  connection  with  her  positive  acts  in 
appropriating  the  entire  estate  as  devisee,  and  removing  to 
another  jurisdiction*  may  well  be  held  to  be  a  waiver  of  her 
claim.  Whether  by  reason  of  ignorance  of  the  law  or  not,  it 
is  clear  that  she  never  in  fact  contemplated  any  such  proceed- 
ing. It  is  instituted  wholly  by  and  in  the  interest  of  her 
creditor;  and  for  the  reasons  indicated  we  think  the  claim,  as 
against  appellee  and  the  fund  in  question,  is  without  merit  or 
legal  right. 

Judgment  affirmed. 
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Illinois  Central  Railroad  Company 

v. 

Blanche  Latimer. 

Railroads — Iiemoral  of  ChVd  from  Train — "Son-Payment  of  Fare — 
Personal  Injury — Bond  for  Cost's — "Station" — Damages — Evidence — 
Instructions — Declaration — Misjoinder. 

1.  In  a  suit  brought  by  a  minor,  by  her  next  friend,  the  bond  for  costs 
may  be  filed,  by  permission  of  the  court,  after  the  commencement  of  suit. 

2.  The  word  "station,"  in  the  statute,  means  the  point  or  place  where 
passengers  usually  board  and  leave  trains. 

3.  In  an  action  brought  by  a  child,  by  her  next  friend,  against  a  rail- 
road company  to  recover  damages  resulting  from  her  removal  from  the 
defendant's  train  at  a  place  other  than  a  station,  it  is  held:  That  the  decla- 
ration is  sufficient,  there  being  no  misjoinder;  that  evidence  to  show  that 
a  "wild  train11  was  following  the  train  from  which  the  plaintiff  was 
removed,  was  properly  admitted;  that  there  is  no  substantial  error  in  the 
instructions;  and  that  the  verdict  for  $2,000  in  favor  of  the  plaintiff  is  not 
excessive. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  appellant. 

Messrs.  R.  A.  Lemon  and  Graham  &  Monson,  for  appellee. 

Conger,  P.  J.  The  principal  facts  in  this  case  are  as  fol- 
lows: 

Blanche  Latimer,  the  appellee,  aged  si*  years,  resided  with 
her  parents  at  Clinton,  Illinois,  but  had  been  visiting  for  a 
few  days  her  friends  at  Wapella,  a  village  of  some  three  hun- 
dred inhabitants,  situated  about  four  and  a  half  miles  north 
of  Clinton,  on  appellant's  railway. 

On  the  14th  of  June,  1887,  she  went  to  the  depot  at 
Wapella  for  the  purpose    of   returning    home  on  the  four 
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o'clock  train.  She  had  with  her  a  large  paper  hat  box  and 
its  contents,  making  it  quite  heavy  for  60  small  a  child  to 
carry.  At  the  depot  she  met  her  uncle,  who  resided  in  the 
village,  who  led  her  to  the  rear  car  and  placed  her  in  a  seat. 

After  the  train  had  gotten  under  way,  the  conductor, 
Finch,  proceeded  to  take  up  the  tickets  and  collect  the  fares. 
When  he  reached  appellee  he  asked  her  for  her  ticket  and 
Bhe  replied  she  had  none.  He  then  asked  her  to  pay  her  fare 
in  money,  and  she  told  him  she  had  none.  He  then  asked  her 
where  she  was  going,  but  he  says  he  could  not  understand  her 
answer.  He  then  asked  her  whose  child  she  was  and  she 
said  she  was  going  to  Clinton.  Finch  told  her,  then,  he  would 
have  to  put  her  off,  signaled  the  train  to  stop,  walked  back  to 
the  rear  end  of  the  car,  motioned  to  the  little  girl  to  come  to 
him,  which  she  did.  Finch  says  that  he  got  down  on  the 
ground  and  lifted  her,  with  her  bundle,  to  the  ground  and 
led  her  around  on  to  the  track  in  the  roar  of  the  train,  when 
the  child  immediately  started  to  run  up  the  track  toward  the 
station  and  he  called  to  her  not  to  run.  She  obeyed  him  and 
slackened  her  pace  to  a  walk,  while  the  conductor  signaled  the 
train  to  start  and  left  her.  The  brakeman  of  the  train, 
Keefer,  says  he  thinks  Finch  stood  on  the  step  of  the  coach 
and  lifted  the  child  by  her  arm  to  the  ground  at  the  6ide  of 
the  car,  and  she  went  around  on  the  track  by  herself. 

The  place  where  appellee  was  thus  put  off  was  about  1,700 
feet  from  the  platform  at  the  depot,  where  passenger  trains 
stopped  to  take  on  and  put  off  passengers. 

While  within  the  corporate  limits  of  Wapella,  it  was  about 
240  feet  south  of  the  last  street  of  the  village  in  that  direc- 
tion, and  the  track  at  that  place  was  fenced. 

In  going  north  from  the  point  where  appellee  was  put  off 
the  train,  she  would  have  to  go  about  240  feet,  where  the 
fencing  of  the  track  ended,  and  where  was  a  cattle  guard  be- 
tween thirty  and  thirty-four  inches  deep,  and  immediately 
beyond  it  a  culvert  twelve  feet  long  and  six  deep,  with  ties 
upon  it  eight  incheB  wide  and  eighteen  inches  from  center  to 
center. 
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Appellee  was  met  between  the  point  where  she  was  put  off 
and  the  depot,  by  her  uncle,  and  he  testifies  that  she  was  cry- 
ing and  seemed  frightened. 

Evidence  was  given  to  the  jury  tending  to  show  that  she 
seemed  to  suffer  for  some  time  from  fright  and  nervousness, 
and  that  she  manifested  a  disinclination  and  fear  of  talking 
about  going  upon  the  cars,  which  had  not  been  the  case  before. 
There  was  also  medical  testimony  given  to  the  jury,  both  to 
sustain  and  overthrow  the  theory  that  the  child,  at  the  time  of 
the  trial  below,  was  suffering  from  some  functional  derange- 
incnt  of  the  heart,  caused  by  the  fright  occasioned  by  her 
being  expelled  from  the  train.  The  jury  returned  a  verdict 
for  §2,000,  upon  which  judgment  was  rendered. 

The  suit  was  commenced  by  appellee,  who  sued  by  her 
mother,  as  her  next  friend,  without  previous  authority  of  the 
court,  and  without  in  the  first  instance  giving  a  bond  for  costs. 

Appellant  moved  to  dismiss  the  suit  for  this  reason,  and  the 
court  permitted  appellee  to  file  a  cost  bond,  and  thereupon 
refused  to  dismiss  the  suit,  and  this  is  urged  as  error,  and  the 
proviso  of  Sec.  18,  of  the  act  as  amended  and  in  force  July  1, 
1881,  is  relied  upon  to  sustain  this  view.     It  is  as  follows: 

"  Provided,  that  any  suit  or  proceeding  may  be  commenced 
and  prosecuted  by  any  minor,  by  his  next  friend,  without  any 
previous  authority  or  appointment  by  the  court,  on  such  next 
friend  entering  into  bond  for  costs,  and  filing  the  same  in  the 
court  in  which,  or  with  the  justice  of  the  peace  before  whom 
such  suit  or  proceeding  is  instituted." 

We  think  the  court  rightly  exercised  its  discretion  in  the 
matter,  and  that  a  fair  and  reasonable  construction  of  this  sec- 
tion does  not  make  the  filing  of  the  bond  prior  to  the  bring- 
ing of  this  suit  necessary  for  the  jurisdiction  of  the  court,  but 
that  if  a  bond  is  filed  afterward  by  permission  of  the  court, 
it  is  sufficient. 

The  object  of  the  law,  which  is  both  to  protect  the  minor's 
estate  and  the  officers,  and  adverse  parties,  is  fully  satisfied, 
and  it  would  be  a  harsh  and  unreasonable  construction  to  say 
that  when,  perhaps  by  inadvertence  or  mistake,  a  bond  is  not 
filed,  that  it  can  not  be  remedied,  but  a  minor's  suit  must  be 
dismissed. 


Third  District — November  Teem,  1887.    555 

«■  ■■■-■■■■!  —  -_■■■■- ,  ■  » -         -  - 

I.  C.  R.  R.  Co.  v.  Latimer. 

The  objection  to  the  declaration  that  there  was  a  misjoin" 
dcr,  is  not,  as  we  think,  well  taken.  The  tirst  count  charges 
that  the  appellant,  as  a  corporation,  assaulted  her;  the  second, 
that  she  was  a  passenger  upon  appellant's  train,  and  that  one 
Finch,  the  conductor  of  the  train,  in  the  employment  of  appel- 
lant, did  with  force,  etc.,  remove  appellee  from  said  train,  etc., 
at  a  place  other  than  a  regular  station,  etc.  The  second  count 
is  substantially  a  charge  that  the  appellant,  by  its  conductor 
and  agent,  did  the  wrong  to  appellee,  and  is  sufficient. 

Appellee  was  permitted  to  prove,  over  the  objection  of 
appellant,  that  Finch's  train  carried  a  flag  which  indicated 
that  a  wild  train  was  following  his,  and  that  such  wild  train 
did  pass  Wapella  about  twenty  or  twenty-live  minutes  after 
the  passenger  train  had  left. 

We  see  no  objection  to  this  evidence,  for  it  wras  one  of  the 
circumstances  which  the  jury  had  a  right  to  know  and  take 
into  consideration  in  determining  the  character  of  the  expul- 
sion. 

The  fact  that  the  conductor  knew  that  a  wild  train  was  fol- 
lowing him,  and  might  be  expected  in  a  few  moments,  might 
well  be  regarded  as  important  when  a  little  child  but  six  years 
old  was  to  be  left  upon  the  track,  with  a  cattle  guard  and  cul- 
vert, of  the  character  already  described,  to  be  crossed. 

Had  appellee  been  a  grown  woman,  the  fact  that  a  train 
might  pass  before  she  could  get  back  to  the  depot  would  be 
of  no  consequence,  as  it  would  be  presumed  she  would  be  able 
to  avoid  the  danger. 

Neither  does  the  fact  that  the  child  had  reached  the  depot 
and  left  the  track  before  the  wild  train  passed,  make  the  evi- 
dence improper. 

The  jury  had  aTight  to  know  the  condition  of  affairs,  as 
it  appeared  to  the  conductor  at  the  time  of  the  expulsion,  and 
from  that  characterize  his  action. 

Instructions  holding  that  the  word  "  station,"  as  used  in  the 
statute,  included  the  limits  or  inhabited  portions  of  cities  and 
villages  in  which  the  depot  building  is  situated,  and  that  a 
passenger  may  be  lawfully  removed  from  trains  for  non- pay- 
ment of  fare  anywhere  within  the  inhabited  portion  of  such 
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limits,  were  presented  by  appellant  to  the  court,  and  refused. 
In  thus  holding  the  court  committed  no  error. 

A  regular  station,  as  used  in  the  statute,  means  the  point  or 
place  where  passenger  trains  usually  receive  and  discharge 
passengers — where  persons  would  have  a  right  to  have  trains 
stopped  for  entering  upon  or  leaving  them.  Chicago  & 
Alton  v.  Flagg,  43  111.  368. 

Objection  is  made  to  some  of  the  other  instructions,  but 
when  they  are  all  considered  together,  we  can  not  say  that 
appellant  has  not  had  a  substantial  presentation  of  the  law 
applicable  to  the  case.  Some  of  them  are  not  quite  accurate, 
but,  taken  as  a  whole,  fairly  present  the  law  of  the  case. 

It  is  urged  that  the  damages  are  excessive.  Under  ordinary 
circumstances  this  objection  would  be  well  taken.  Had  ap- 
pellee been  of  sufficient  age  to  justify  the  belief  that  she  could 
have  returned  to  the  depot  without  harm  or  danger  to  her- 
self, no  one,  we  presume,  would  insist  that  she  ought  to  re- 
cover any  such  sum  as  she  did.  But  the  circumstances  of  this 
case  are  so  unusual  that  it  is  easy  to  believe  that  the  conductor 
acted  with  a  wanton  disregard  of  the  rights  of  appellee. 
When  it  is  remembered  that  appellee  was  a  delicate  little  girl, 
only  six  years  old,  taken  off  the  train — no  matter  how  gently 
— suddenly  left  alone  upon  the  track,  and  the  train  speeding 
away,  it  is  a  wonder  that,  in  her  fright  and  agony,  she  had 
presence  of  mind  enough  to  know  the  way  back  to  the  depot 

Just  how  much  a  railroad  company  ought  to  pay  for  such 
treatment  is  difficult  to  measure  by  any  exact  standard,  and 
the  jury  having  determined  it  without  prejudice  or  passion, so 
far  as  we  can  discover  from  a  careful  inspection  of  the  record* 
we  do  not  feel  justified  in  interfering  with  their  conclusions. 
A  majority  of  the  court  are  of  opinion  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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The  German  Insurance  and   Savings  Institution- 

v. 
Frederick  G.  Vahle. 

Negotiable  Instruments  —  Discharge  —  Note  —  Principal  and  Surety — 
Collateral  Security — Extension  of  Time — Evidence — Instructions. 

11  Where  the  payee  of  a  personally  secured  note  takes,  as  collateral 
security,  a  note  secured  by  mortgage  maturing  at  a  later  date  this  does  not 
of  itself,  in  the  absence  of  an  agreement  to  that  effect,  extend  the  time  or 
discharge  the  surety. 

2.  In  the  case  presented,  an  instruction  to  the  effect  that  the  mere  tak- 
ing of  a  note  having  a  longer  time  to  run  would  not  be  conclusive  proof 
of  an  extension,  was  improperly  refused,  and  evidence  to  Fhow  whether  there 
was  an  agreement  to  extend  the  time  of  payment  was  improperly  excluded. 

[Opinion  filed  May  25,1888.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  "William  Marsh,  Judge,  presiding. 

Mr.  Joseph  N.  Carter,  for  appellant. 

A  contract  between  the  holder  of  a  promissory  note  and 
the  principal,  to  extend  the  time  of  payment  in  order  to  dis- 
charge the  surety,  must  be  a  binding  contract,  and  founded 
upon  a  good  and  sufficient  consideration;  and  must  be  an  agree- 
ment to  extend  the  time  of  payment  for  a  definite  period.  It 
must  also  have  been  entered  into  by  the  holder  of  the  note 
and  the  principal  debtor;  and  the  debtor  seeking  to  avail  him- 
self of  the  defense  of  6uch  release  must  be  simply  surety,  and 
known  by  such  holder  to  be  such  at  the  time  of  such  con- 
tract. Gardner  v.  Watson,  13  111.  347,  352  and  cases  there 
cited;  Flinn  v.  Mndd  et  al.,  27  111.  323. 

Mr.  Chester  A.  Babcock,  for  appellee. 

Conger,  P.  J.  This  was  a  suit  by  appellant  against  appellee 
upon  a  promissory  note.     The  principal  facts  are  as  follows : 
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On  the  29th  of  August.  18S3,  Conrad  Schroder  and  John  B. 
Tolle,  together  with  appellee,  executed  to  the  appellant  their 
promissory  note  for  $800,  due  in  one  year  from  date.  The 
money  was  paid  to  Tolle.  Schroder  and  Tolle  seem  to  have 
been  the  principals  in  the  note,  while  apj>cllee  was  a  surety 
only.  The  note  was  not  paid  at  maturity,  and  on  the  3d  of 
September,  1884,  the  appellant  being  desirous  of  further 
security,  Schroder  made  an  arrangement  with  the  officers  of 
the  appellant  by  which  he  executed  to  appellant  a  note  for 
$3,200,  dated  upon  that  day  and  due  one  year  thereafter. 
This  note  for  $3,200  included  the  sum  of  $2,400,  which  appel- 
lant furnished  to  pay  off  an  existing  incumbrance  on  Schroder's 
farm  to  one  Baker,  and  the  $800  note  previously  described 
and  involved  in  this  suit.  Schroder,  at  the  same  time,  exe- 
cuted a  mortgage  on  his  farm  to  6ecure  this  $3,200  note. 

It  is  insisted  by  the  officers  of  appellant  that  the  arrange- 
ment was,  that  if  Schroder  would  procure  the  signature  of 
To!le  and  appellee  to  the  new  note  for  $3,200,  then  the  $800 
hote  should  be  considered  paid  and  surrendered  up  to  Schroder; 
but  if  they  did  not,  appellant  would  continue  to  hold  th?  $800 
note,  and  hold  the  excess  of  the  new  note  above  the  amount 
paid  to  Baker  as  collateral  thereto,  and  apply  any  excess  that 
might  arise  by  sale  of  the  property  mortgaged,  u]^on  the  §8  JO 
note. 

Schroder  does  not  seem  to  be  entirely  clear  in  his  recollec- 
tion upon  this  point.  Ho  is  asked  upon  cross-examination  the 
following  question:  "And  the  balance  of  that  $3,200  was  io 
be  as  security  for  the  $800  note,  wasn't  it?"  To  which  he 
replied:  "I  don't  think  there  was  anything  said  about  that. 
I  did  not  take  up  the  $8  M)  note.  I  thought  the  others  would 
sign  the  $3,2. )0  note.     I  didn't  know  surely  that  they  would." 

Appellee  never  signed  the  $3,200  note.  Appellant  after- 
ward foreclosed  and  sold  under  their  mortgage,  and,  it  appears, 
bought  in  the  property  at  the  sum  of  $2,S00;  but  whether 
there  was  anything  left  to  apply  on  the  $800  note  in  suit  after 
paying  the  expenses  and  the  $2,400  loaned  to  pay  off  the 
Baker  mortgage,  does  not  appear,  the  court  refusing  to  let 
appellant  make  the  proof  upon  that  point. 
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The  theory  of  counsel  for  appellee  seems  to  be  that  the  mere 
fact  that  appellant  took  from  Schroder  the  note  fov  $3,200, 
secured  by  mortgage,  which  included  the  original  note  of 
§800,  made  a  valid  extension  of  time  on  the  latter  note  until 
the  former  matured,  and  thereby  worked  the  release  of  the 
appellee  as  surety  upon  the  $800  note.  The  following  extract 
from  his  brief  seems  to  sustain  this  view. 

uWas  the  extension  for  a  definite  time?  Appellant's  third 
point,  the  testimony  of  the  president,  secretary  and  attorney 
of  appellant,  just  above  cited,  answers  this  query.  If  the 
$3,200  note  was  paid,  the  $800  note  would  be  paid.  This 
necessarily  contemplates  awaiting  the  maturity  of  the  $3,200 
note.  If  the  mortgage  was  foreclosed  for  non-payment  then 
the  proceeds  of  the  foreclosure  sale  were  to  be  applied,  first  lo 
costs  and  expenses  of  foreclosure  and  sale,  then  to  the  Baker 
loan,  included  in  the  $3,200  note,  then  the  remainder,  if  any, 
to  the  $S00  note.  Necessarily  this  implies  that  the  time  upon 
the  $800  note  was  extended  until  the  closing  out  by  payment 
or  foreclosure  of  the  $3,^00  note.  .The  extension  was  for  one 
year  from  September  3,  1881,  or  the  maturity  of  the  $3,200 
note,  and  as  much  longer,  if  default  in  payment  were  made, 
as  it  might  require  for  foreclosure,  or  the  company  might 
choose  to  take  about  such  foreclosure.  But  until  the  proceeds 
of  that  $3,200  note  had  been  applied,  as  agreed  upon,  no  suit 
could  be  brought  upon  the  $S00  note." 

The  same  view  of  the  law  seems  to  have  been  entertained 
by  the  court,  as  the  following  instruction  was  refused. 

"!No.  12.  The  court  instructs  the  jury  that  a  mere  failure 
of  plaintiff  to  sue  on  said  eight  hundred  dollar  note,  or  to  col- 
lect the  same,  or  the  taking  of  collateral  security  fur  payment 
of  the  same,  whether  or  not  such  collateral  security  was  in  the 
shape  of  another  note  having  a  longer  time  to  run  and  bear- 
ing interest,  would  not  bo  conclusive  proof  of  an  agreement 
to  extend,  or  an  extension  of  the  time  of  payment  of  said 
eight  hundred  dollar  note." 

This  instruction  should  have  been  given.  In  Brandt  on 
Suretyship  and  Guaranty,  Sec.  320,  it  is  said:  *'It  has  been 
repeatedly  held  that  the  mere  fact  that  the  creditor  takes  from 
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tho  principal  a  mortgage  or  trust  deed  of  property  as  collat- 
eral security  for  the  debt  for  which  the  surety  is  liable,  which 
matures  after  the  maturity  of  such  debt,  does  not  of  itself,  in 
the  absence  of  an  agreement  to  that  effect,  extend  the  time  or 
discharge  the  surety."  Burke  v.  Cruger,  8  Texas,  66;  Will- 
iams v.  Townshcnd*  1  Bosworth  (N.  Y.),  411. 

In  Brengl  v.  Busby,  40  Mo.  141,  a  case  similar  in  principle 
to  the  one  at  bar,  it  is  said :  u  After  the  maturity  of  a  note 
upon  which  principal  and  surety  were  liable,  the  principal 
executed  and  delivered  to  the  creditor  as  collateral  security  a 
mortgage  of  real  estate,  to  secure  a  larger  sum  than  the  note, 
in  which  the  amount  of  the  note  was  included.  The  mortgage 
contained  a  covenant  on  the  part  of  the  mortgagor  to  pay  the 
money  on  a  day  therein  named,  but  no  provision  that  the  right 
of  action  on  the  note  should  be  suspended.  Held,  the  remedy 
on  the  note  was  not  suspended,  and  the  surety  was  not  dis- 
charged."    Baylies  on  Sureties  and  Guarantors,  Sec.  9. 

i4  Whether  there  was  or  not  an  agreement  to  extend  the 
time,  may  be  shown  by  parol."  Morse  v.  Huntington,  40  Yt. 
488. 

As  the  mere  taking  of  the  $3,200  note  and  mortgage  did 
not  of  itself  release  appellee  from  the  note  in  suit,  it  remains 
to  determine  whether  there  was  any  such  contract  entered 
into  between  appellant  and  Schroder  as  would  produce  that 
effect.  Upon  this  point  we  shall  express  no  opinion,  as  the 
case  will  have  to  be  submitted  to  another  jury.  But  we  think 
the  court  erred  in  refusing  to  permit  Govert  to  answer  the 
following  question:  "Was  there  anything  in  any  of  the  con- 
versations said  about  extending  tho  time  of  the  $800  note?" 
The  witness  was  attempting  to  give  to  the  jury  a  statement 
of  the  various  conversations  between  the  officers  of  appellant 
and  Schroder,  in  reference  to  the  purpose  of  executing  the 
new  note  and  mortgage,  and  it  would  be  quite  important  to 
show  whether  there  hadi  been  any  agreement  to  extend  the 
time  of  payment  of  the  $800  note,  as  we  have  seen  the  mere 
taking  of  the  new  note  and  mortgage  would  not  of  itself  work 
such  an  extension. 

Appellant  should  have  been  permitted  to  show  the  disposi- 
tion of  the  proceeds  of  the  sale  of  the  mortgaged  property, 
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because,  if  the  jury  should  reach  the  conclusion  that  there 
had  been  no  valid  extension  of  time  by  which  appellee  would 
be  released,  then  it  would  be  important  to  know  whether  any 
of  the  proceeds  arising  from  the  sale  of  the  mortgaged  prop- 
erty either  were,  or  should  have  b;3en  applied,  as  a  payment 
npon  the  note  in  suit. 

For  the  errors  indicated  the  judgment  of  tbe  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 

die  versed  and  remanded. 


The  Commissioners  of  the  Mason  and  Tazewell 

(Special  Drainage  District 

v. 
^William  L.  Giffin  et  al. 

Drainage — Enlargement  of  District — Notice — Certiorari — Act  of  1885. 

1.  When  a  drainage  district  embraces  land  in  two  counties,  a  proceed- 
ing by  certiorari  to  review  the  proceedings  of  the  commissioners  is  within1 
the  jurisdiction  of  the  Circuit  Court  of  either  county. 

2.  Upon  the  proposed  enlargement  of  a  drainage  district,  it  is  necessary 
to  give  the  same  notice  as  is  required  when  such  district  is  originally 
formed. 

3.  In  the  case  presented,  the  notice  of  the  proposed  enlargement  was 
insufficient,  the  first  publication  thereof  having  been  eighteen  days  before 
the  term  of  the  court  at  which  the  parties  interested  were  to  be  heard, 
instead  of  twenty  days,  as  required  by  the  act  of  1885. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Green,  Judge,  presiding. 

Messrs.  Wallace  &  Prettyman,  for  appellant. 

Messrs.  James  H.  Sedgwick  and  George  Ri»er,  for  appel- 
lees. 
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Conger,  P.  J.  This  was  a  proceeding  by  certiorari  to  re- 
view the  proceedings  of  the  commissioners  of  the  Mason  and 
Tazewell  Special  Drainage  District,  whereby  it  was  attempted 
to  enlarge  the  original  boundaries  of  the  district,  by  attaching 
thereto  the  lands  and  highways  within  certain  prescribed 
limits,  under  and  by  virtue  of  the  provisions  of  Sec.  42  of  the 
drainage  act  of  1885,  Suss.  Laws  18S5,  page  91. 

In  the  Circuit  Court  these  proceedings  of  the  commissioners 
were  quashed  and  they  bring  the  case  here  for  review. 

It  is  insisted  that  the  Circuit  Court  of  Tazewell  countv  had 
no  jurisdiction  of  the  subject  matter,  for  the  reasons  that  the 
district  was  organized  in  the  County  Conrt  of  Mason  county, 
and  their  office  was  in  Mason  county.  The  original  district 
comprised  territory  in  both  Mason  and  Tazewell  counties,  and 
the  lands  sought  to  bo  annexed  are  principally  in  Tazewell 
county. 

We  do  not  think  this  objection  well  taken.  Appellant  is  a 
corporation  originally  created  in  both  counties,  and,  by  the  pro- 
ceedings which  are  in  this  record  questioned,  operating  upon 
the  lands  in  both  counties,  and  we  are  therefore  of  opinion  the 
Circuit  Court  of  either  Tazewell  or  Mason  had  jurisdiction  of 
the  subject-matter. 

A  number  of  qiie*tion3  are  discussed  with  greit  ability,  but 
we  deem  it  necessary  to  notice  but  one,  and  that  is  whether 
the  proper  notice  as  required  by  law,  was  given. 

Section  42  of  the  act  of  .1885  does  no.t  in  terms  require 
notice  to  be  given  of  the  proposed  action  of  the  commission- 
ers, but  provides:  "  Drainage  commissioners  may  at  any  time 
enlarge  the  boundaries  of  their  district  by  attaching  new  areas 
of  land,  which  are  involved  in  the  same  system  of  drainage, 
and  require  for  outlets  the  drains  of  the  district  made  or  pro- 
posed to  be  made,  as  the  case  may  be,  on  the  petition  of  as 
great  a  proportion  of  the  land  owners  of  the  district  so  en- 
larged as  is  required  for  an  original  district." 

In  determining  the  question  of  enlargement,  the  commis- 
sioners must  determine  whether  the  new  area  which  is  pro- 
posed to  be  included  in  the  district, "  is  involved  in  the  same 
system  of  drainage,  and  requires  for  outlets  the  drains  of  the 
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district,"  and  in  determining  this  question  they  must  investi- 
gate, deliberate  and  decide,  in  doing  which  they  act  in  a  quasi 
judicial  capacity.     Wright  v.  City  of  Chicago,  4S  111.  285. 

We  are  inclined  to  think  that  a  fair  construction  of  the  law 
of  1885  contemplates  the  same  notice  when  a  district  is  en- 
larged, as  is  required  when  it  is  originally  formed,  and  tin's 
seems  to  have  been  the  theory  upon  which  appellant  pro- 
ceeded, as  there  appears  from  the  record  an  effort  to  give  the 
notice  as  required  by  Sec.  50  of  said  act. 

That  section  requires  notice  by  posting  notices  in  at  least 
five  public  places  in  each  township  in  which  said  proposed 
district,  or  any  part  thereof  shall  lie,  also  by  publishing  for 
three  successive  weeks  a  like  notice  in  some  weekly  newspaper 
in  said  county  or  counties,  which  said  notice  shall  contain  a 
copy  of  the  petition,  and  state  the  day  of  the  term  of  court 
when  such  petition  and  all  parties  interested  will  be  heard. 
The  posting  and  first  publication  of  6aid  notices  shall  be  at 
least  twenty  days  before  the  hearing  of  said  petition. 

The  first  publication  in  Tazewell  County  was  upon  the  23d 
of  December,  and  the  hearing  before  the  commissioners  was 
upon  the  10th  day  of  January  thereafter,  making  but  eighteen 
day 8,  instead  of  twenty,  as  required. 

If  notice  was  required  at  all,  a  failure  to  give  it  would  be 
fatal  to  the  jurisdiction  of  the  commissioners  to  act. 

We  are  inclined  to  think,  therefore,  that  the  proceedings  of 
the  commissioners  in  attempting  to  enlarge  the  district  were 
fatally  defective  for  want  of  the  requisite  notice,  and  that  the 
judgment  of  the  Circuit  Court,  in  quashing  such  proceedings, 
should  be  affirmed. 

Judgment  affirmed. 


Bessie  W.  Ives 

v. 

The  Jacksonville  National  Bank  et  al.' 

Partnership — Death  of  Member  of  Firm — Bill  for  Accounting — Admin- 
istration— Failure  of  Executrix  to  Qualify  in  This  State — Petition  of  Cred- 
itors for  Appointment  of  Administrator — Lapse  of  Time, 


564  Appellate  Courts  of  Illinois, 

Vol.  28.]  Ives  v.  Jacksonville  Nat.  Bank. 

Upon  petition  of  creditors  praying  the  appointment  of  an  administrator 
of  the  estate  of  a  deceased  debtor  leaving1  property  in  this  State,  his  ex- 
ecutrix having-  failed  to  qualify  here,  this  court  declines  to  interfere  with 
an  order  for  suoh  appointment,  although  a  year  elapsed  between  the  closing* 
of  the  litigation  fixing  the  liability  and  the  filing  of  the  petition. 

[Opinion  filed  May  25,  18SS.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Charles  L.  Ives  and  Matthew  Ashelby  formed  a  partnership 
for  the  purpose  of  carrying  on  the  business  of  storing,  buying 
and  selling  ice  in  the  city  of  Jacksonville,  on  or  about  the  15th 
day  of  November,  A.  D.  1875. 

Charles  L.  Ives  died  March  15,  1879,  having  first  made  and 
published  his  last  will  and  testament,  which  was  duly  pro- 
bated in  the  Probate  Court  of  New  Haven  county,  Con- 
necticut. 

The  appellant,  Bessie  W.  Ives,  was  by  said  will  constituted 
the  sole  executrix  thereof.  She  duly  qualified  as  such  ex- 
ecutrix and  took  upon  herself  the  execution  of  said  will. 

At  the  November  term,  1882,  of  the  Circuit  Court  of  Mor- 
gan county,  Illinois,  the  said  executrix,  Bessie  W.  Ives,  exhib- 
ited her  bill  of  complaint  against  Matthew  Ashelby,  alleging 
the  partnership  formed  between  decedent  and  the  said  Matthew 
Ashelby;  that,  during  the  continuance  thereof,  the  said  Ives 
v  was  a  non-resident  of  tho  city;  that  the  said  Ashelby  had  had 
the  entire  control  and  management  of  the  business;  that  no 
settlement  of  the  partnership  transactions  between  the  said 
Ashelbv  and  the  said  Ives  had  ever  been  made  in  the  lifetime 
of  the  latter,  nor  had  the  said  Ashelby  ever  made  settlement 
of  said  partnership  atfairs  with  her  as  such  executrix,  since 
the  death  of  his  partner;  that  since  the  death  of  the  said  Ives, 
the  said  Ashelby  had  Continued  in  the  possession  and  enjoy- 
ment of  all  the  partnership  assets;  and  praying  for  an  account- 
ing and  settlement  of  the  partnership  accounts. 

Such  proceedings  were  had  in  said  cause,  that  at  the  Novem- 
ber term,  18S5,  a  decree  was  rendered  finding  the  said  firm  of 
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Ashelby  &  Co.  indebted  to  the  Jacksonville  National  Bank  in 
the  6ura  of  $6,058.20,  and ,  to  M.  Ashelby  in  the  sum  of 
$ 5,243.80,  and  ordering  and  directing  the  sale  of  certain  part- 
nership real  estate,  and  ordering  and  directing  the  said  Bessie 
W.  Ives,  as  executrix,  to  pay  to  Ashelby  and  the  Jacksonville 
National  Bank  the  aforesaid  sums  found  due  them,  less  the 
net  proceeds  of  sale  of  6aid  real  estate,  after  paying  costs  and 
certain  pref erred  claims. 

On  the  26th  of  December,  1886,  the  Jacksonville  National 
Bank  and  Matthew  Ashelby  filed  their  petition  in  the  County 
Court  of  Morgan  county,  Illinois,  setting  forth  that  the  said 
Charles  L.  Ives  had  died  testate,  as  above  stated;  that,  under 
and  by  virtue  of  the  aforesaid  decree,  they  were  creditors  of  the 
estate  of  said  Ives  in  the  aforesaid  sums  of  $6,058.20  and 
$5,243.80,  respectively,  and  that  the  testator  died  seized  of  real 
estate  situated  in  the  county  of  Morgan  and  State  of  Illinois, 
and  that  the  same  is  still  unsold;  that  the  said  Bessie  W.  Ives 
has  duly  qualified  as  executrix  of  said  will,  in  the  county  of  New 
Haven  and  State  of  Connecticut,  but  has  never  taken  out  let- 
ters of  administration  in  the  State  of  Illinois;  that  they  are 
informed  and  believe  that  the  said  Bessie  W.  Ives  is  about  to 
6ell  the  real  estate  of  said  decedent,  in  said  Morgan  county, 
and  that  there  is  danger  of  its  being  sold  to  the  purchaser 
without  notice;  praying  that  letters  of  administration  be 
granted  to  some  discreet  and  proper  person. 

The  County  Court,  upon  the  hearing  of  said  petition, 
granted  the  same  and  ordered  that  letters  of  administration 
with  the  will  annexed  be  issued  to  Bazzil  Davenport,  public 
administrator,  from  which  decision  Bessie  W.  Ives  prayed  an 
appeal  to  the  Circuit  Court. 

Upon  the  hearing  of  said  appeal,  the  Circuit  Court  made  an 
order  affirming  the  order  of  the  County  Court  granting  such 
letters  of  administration,  from  which  order  appeal  is  brought 
to  this  court. 

Messrs.  Brown  &  Kirbt,  for  appellant. 

Messrs.  Morrison  &  Whitlock,  for  appellee. 
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Congee,  P.  J.  The  question  to  be  determined  is,  has  the 
lapse  of  time  between  the  death  of  Charles  L.  Ives  and  the 
date  of  the  application  for  letters  of  administration  been  suffi- 
ciently explained  to  authorize  the  County  Court  to  issue  let- 
ters upon  the  petition  tiled.     We  think  it  has. 

The  litigation  which  fixed  the  liability  of  Ashelby  &  Co., 
was  closed  in  November,  18S5,  and  the  petition  for  letters  was 
filed  in  the  County  Court  on  the  20th  of  November,  1686. 

Each  case  must  be  governed  by  its  own  peculiar  facts  and 
circumstances,  and  we  think  in  this  case  the  delay  has  been 
sufficiently  explained. 

The  order  of  the  Circuit  Court  will  be  affirmed. 

Order  affirmed. 


Rosalia  E.  Kreitz 
.    v. 
Elisa  B.  Hamilton,  Assignee,  et  al. 

Mortgages — Trust  Deed — Foreclosure — Limitations — Sections  11  and  16, 
Act  of  1812. 

The  statute  prohibiting  the  foreclosure  of  mortgages,  unless  within  ten 
years  after  the  right  of  action  accrues,  does  not  prevent  foreclosure  after  the 
expiration  of  ten  years,  where  the  note  or  oth»r  evidence  of  indebtedness 
secured  has  been  extended  by  payment  or  new  promise.  The  right  of  fore- 
closure extends  until  such  indebtedness  is  barred. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the  Hon. 
William  Marsh,  Judge,  presiding. 

Messrs.  H.  S.  Davis  and  Carter  &  Govert,  for  appellant- 

Where  the  statute  of  limitations  barred  all  right  of  action 

on  a  promissory  note  if  such  action  was  not  brought  within 

sixteen  years  after  it  accrued,  it  was  held  that  the  right  to 

foreclose  a  mortgage  given  to  secure  such  note  was  also  barred; 
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that  as  a  general  rule,  courts  of  equity  will  follow  the  law  in 
applying  the  statute  of  limitations;  and  60  long  as  the  remedy 
at  law  exists  on  the  note,  the  remedy  by  foreclosure  of  the 
mortgage  in  equity  also  will  exist.  Harrison  v.  Mills,  28  111. 
44;  Pollock  v.  Mason,  41  III.  516;  Emery  v.  Keighan,  88  111. 
482;  Emery  v.  Keighan,  94  111.  543;  Greenman  v.  Greenman, 
107  111.  404;  McMillan  v.  McCormick,  117  III.  79;  Wood  on 
Limitation  of  Actions,  p.  117. 

From  the  cases  cited  it  appears  that  long  before  the  passage 
of  the  statute  of  1872  there  has  been  a  statute- of  limitations  in 
force  in  this  State  aoolicable  to  mortgages,  as  effectual  to  bar 
a  remedy  by  foreclosure  as,  by  suit  at  law,  to  recover  the  debt; 
the  only  difference  being  that  the  time  prescribed  was  sixteen 
years  instead  of  ten  years,  as  now  provided.  These  cases  hold 
that  the  mortgage  is  a  mere  incident  of,  and  must  follow,  the  debt. 
And  in  Delano  v.  Bennett,  90  111.  536,  it  was  held  that  a  con- 
veyance by  the  mortgagee,  without  assignment  of  the  debt,  is 
a  nullity. 

Messrs.  Berry  &  Epler,  for  appellees. 

The  bearing  of  Sec.  11  on  mortgages  executed  after  its 
taking  effect  is  yet  undecided  jn  this  State.  It  furnishes  an 
express  limitation  to  the  action  of  foreclosure.  The  main 
question  at  issue  hero  is  not  so  much  what  effect  this  section 
has,  but  rather  whether  it  shall  be  given  any  effect.  In  con- 
sidering this,  regard  should  be  had  to  the  legislation,  judicial 
decisions  and  policy  of  this  State. 

We  contend  that  the  object  of  this  statute  was  to  make  the' 
liens   of    mortgages    and    trust    deeds  of   definite  duration 
and  that  such  liens  and  their  duration  should  be  a  matter  of 
public  record.     The  act  is  remedial  and  should  be   liberally 
construed. 

Statutes  of  limitation  should  be  construed  favorably. 
Wood  on  Limitations,  Sec.  4. 

The  law  works  no  hardship  or  injustice  in  this  case.  It 
was  appellant's  own  folly  not  to  have  foreclosed  her  lien 
before  the  ten  years  were  up.  The  court  in  this  case  are  not 
dealing  with  a  presumption  but  an  express  limitation,  and  they 
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should  give  it  effect  as  a  statute  of  repose  and  for  the  security 
of  title.     Hubbard  v.  Stearns,  86  HI.  35. 

If  the  lien  is  not  barred  until  the  debt  is  barred,  as  appel- 
lant contends,  it  was  not  necessary  to  pass  Sec.  11  merely  to 
apply  the  ten  years  limitations  to  mortgages  and  deeds  of 
trust,  for  that  is  accomplished  by  Sec.  16.  To  so  hold  would 
leave  the  mischief  of  the  old  law  unremedied,  and  the  life  of 
the  lien  uncertain  and  unascertainable  of  record,  and  would 
render  Sec.  11  nugatory  and  of  no  effect  whatever;  passing 
it,  then,  was  a  vain  and  useless  thing. 

The  intent  and  purpose  of  the  Legislature  should  be 
enforced.  Their  object  was  to  effect  a  change  in  the  law,  and 
to  bar  foreclosure  ten  years  after  the  cause  of  action  accrued, 
and  this  was  done  by  section  eleven  in  words  as  plain  as  the 
English  language  can  make  it.  It  means  what  it  says 
or  it  means  nothing.  There  is  no  room  for  construction. 
The  court  should  enforce  it  and  not  render  it  nugatory. 

u  Where  a  statute  is  expressed  in  clear  and  precise  terms, 
where  the  sense  is  manifest,  and  leads  to  nothing  absurd,  or 
where  its  provisions,  if  literally  applied,  would  work  no  pal- 
pable injustice,  nor  contravene  any  imperative  public  exigency, 
there  can  be  no  reason  not  to  adopt  the  sense  it  naturally  pre- 
sents. In  6uch  cases  there  can  be  no  necessity  for  restricting 
its  operation,  and  the  statute  should  be  enforced  as  it  is 
plainly  written.  Newell  v.  People,  7  N*.  Y.  9;  Potter's 
Dwarris,  145;  Chicago,  M.  &  St.  P.  R.  U.  Co.  v.  Duinser,  109 
111.  402;  Law  v.  People,  84  111.  392. 

Because  the  law  is  that  when  the  debt  is  barred  the  mort- 
gage is  also  barred,  it  by  no  means  follows  that  the  mortgage 
lien  may  not  be  barred  before  the  debt  is  barred.  Clearly  it 
was  competent  for  the  Legislature  to  separate  the  two,  and  bar 
the  lien  first,  and  there  is  nothing  in  reason  or  public  policy 
why  it  should  not  do  so. 

Action  on  the  mortgage  may  be  barred  though  debt  is  not 
barred.     Eubanks  v.  Leveridge,  4  Sawyer,  274. 

Per  Curiam.  The  questions  presented  by  the  record  on 
this  appeal  arise  upon  the  demurrer  of  Elisha  B.  Hamilton, 
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assignee  of  the  Union  Bank  of  Quincy,  Maurice  Kelly  and 
Catharine  Eisenstein,  guardian,  to  the  amended  cross-bill  of 
Rosalia  E.  Kreitz,  and  the  decree  sustaining  said  demurrer  and 
dismissing  said  cross-bill. 

The  amended  bill,  filed  February  28,  1887,  by  said  Elisha 
B.  Hamilton,  assignee  of  the  said  Union  Bank  of  Quincy,  was 
to  foreclose  a  mortgage  known  as  the  Union  Bank  mortgage, 
dated  May  1,  1884,  made  by  John  M.  and  Mary  P.  Kreitz  to 
the  Union  Bank  of  Quincy,  upon  the  west  one  hundred  (100) 
feet  of  lot  (6),  and  the  north  seventeen  (17)  feet  of  the  east 
sixty-eight  (68)  feet  of  said  lot  six  (6),  in  block  five  (5),  in  the 
original  town,  now  city,  of  Quincy,  Adams  county,  Illinois,  to 
secure  the  payment  of  three  notes  of  even  date,  made  by  said 
John  M.  and  Mary  P.  Kreitz  to  said  Union  Bank  of  Quincy  or 
order,  for  the  sum  of  $1,000  each,  due  respectively  one,  two 
and  three  years  after  date,  bearing  six  per  cent,  interest  from 
date.  It  was  therein  further  alleged,  among  other  things,  in 
substance,  that  Maurice  Kelly  and  Catharine  Eisenstein,  guard- 
ian, defendants  to  said  bill,  were  the  legal  holders  and  owners 
respectively  of  said  first  and  third  notes,  in  the  order  of 
maturity,  for  §1,000  each,  and  that  said  Hamilton,  as  such 
assignee,  was  the  legal  holder  of  6aid  second  note  for  $1,000. 
The  amended  bill  also  charged  that  the  debt  secured  by  the 
trust  deed  of  November  23.  1872.  on  the  west  one  hundred 
(100)  feet  of  6aid  lot  six  (6), claimed  by  said  Rosalia  E.  Kreitz, 
had  been  fully  paid ;  that  6aid  trust  deed  was  fraudulent  and 
void,  and  should  be  canceled  of  record,  and  that  it  was  barred 
by  the  statute  of  limitations,  and  asked  for  relief  by  fore- 
closure and  sale  under  said  Union  Bank  mortgage.  The 
amended  cross-bill  of  Rosalia  E.  Kreitz,  filed  April  12,  1887, 
6eeks  to  foreclose  a  trust  deed  dated  November  23,  1872,  on 
the  west  one  hundred  (100)  feet  of  said  lot  six  (6),  block  five 
(5\  in  the  original  town,  nowT  city,  of  Quincy,  Adams  county, 
Illinois,  made  by  said  John  M.  and  Mary  P.  Kreitz  and  Her- 
man and  Elizabeth  Moecker  to  Edward  H.  Bucklev,  as  trus- 
tee,  to  secure  the  payment  of  a  note  dated  November  23, 
1872,  made  by  said  Herman  Moecker  and  John  M.  Kreitz, 
payable  to  the  order  of  James  M.  Rice,  for  the  sum  of  $3,000, 
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due  two  years  after  date,  bearing  ten  per  cent,  interest,  pay- 
able semi-annually.  She  therein  further  alleges,  in  substance, 
that  said  note  came  to  her  hands  by  assignment;  that  its  prin- 
cipal is  wholly  unpaid,  but  that  its  makers  paid  the  interest 
thereon  up  to  November  23,  1SS3,  and  had  the  same  indorsed 
on  the  note;  and  that  they  repeatedly,  within  the  past  ten 
years,  acknowledged  said  indebtedness,  and  promised  to  pay 
the  same;  and  that  the  premises  covered  by  said  trust  deed 
have  at  no  time,  since  November  23, 1872,  been  held  or  occu- 
pied adversely  to  said  trust  deed,  but  always  in  full  recognition 
of  the  same.  She  makes  Elisha  B.  Hamilton,  assignee  as 
aforesaid,  Maurice  KelW  and  Catharine  Eisenstein,  guardian, 
among  others,  defendants  to  said  amended  cross-bill,  and 
charges  that  said  defendants  "have,  or  claim  to  have,  some  right 
or  interest  in  said  real  estate  described  in  said  trust  deed,  or 
6ome  part  thereof,  as  purchaser,  mortgagee,  judgment  creditor, 
lessee  or  otherwise."  She  further  therein  claims  priority 
over  the  Union  Bank  mortgage  and  all  other  liens,  and  asks 
for  foreclosure  and  sale  of  said  premises  under  said  trust 
deed. 

To  said  amended  cross-bill  the  holders  of  the  notes  secured 
by  the  Union  Bank  mortgage,  appellees  here,  demurred  gen- 
erally, also  assigning  as  special  causes  of  demurrer  that  the 
cause  of  action  relied  upon  in  said  cross-bill,  and  arising  u]>on 
said  trust  deed,  did  not  accrue  within  ten  years  before  the 
beginning  of  said  original  or  cross-litigation,  and  that  the  claim 
of  said  amended  cross-bill  was  stale  and  barred  by  laches  and 
lapse  of  time. 

The  court  sustained  the  demurrer  and  dismissed  said  amended 
cross-bill,  from  which  order  said  Rosalia  E.  Kreitz  appeals. 

For  the  purpose  of  this  appeal,  all  facts  well  pleaded  in  said 
amended  cross-bill  on  demurrer  thereto  are  to  be  taken  as  true. 

The  bar  of  the  statute  relied  upon  is  Sec.  11  of  the  statute 
of  limitations,  approved  April  4,  1872,  in  force  July  1, 1872, 
which  section  is  as  follows: 

"  No  person  shall  commence  an  action  or  make  a  sale  to 
foreclose  any  mortgage  or  deed  of  trust  in  the  nature  of  a 
mortgage,  unless  within  ten  years  after  the  right  of  action  or 
right  to  make  such  sale,  accrues." 
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The  trust  deed  and  note  was  executed  November  23,  1872, 
and  the  note  matured,  allowing  for  days  of  grace,  November 
20,  1874.  Appellant's  position  is  that,  notwithstanding  said 
section,  her  trust  deed  is  not  barred  until  the  debt  it  secures 
is  barred,  and  that  payments  of  interest  on  the  debt  extend  the 
lien  of  the  trust  deed  as  well  as  the  running  of  the  statute  on 
the  note. 

Appellees  insist  that  the  action  to  foreclose  the  trust  deed 
was  barred  ten  years  after  that  right  of  action  accrued,  i.  e., 
the  maturity  of  the  note,  and  that  it  was  not  continued  or 
affected  by  interest  payments  on  the  debt,  and  that  therefore 
the  appeal  should  be  dismissed  and  the  decree  of  the  Circuit 
Court  affirmed. 

The  record  squarely  presents  this  question:  What  effect  has 
Sec.  11  of  the  limitation  act  upon  a  mortgage  or  deed  of  trust 
executed  after  that  act  went  into  force  and  operation?  The 
propriety  of  the  decision  of  the  court  below,  in  sustaining  the 
demurrer  to  appellant's  cross-bill,  is  to  be  determined  by  the 
true  construction  of  Sec.  11  of  the  limitation  act  of  1S72. 

In  the  recent  case  of  Schefferstein  v.  Allison,  123  111.  6C2, 
this  question  is  decided,  and  according  to  the  doctrine  there 
announced,  it  was  error  to  sustain  the  demurrer. 

The  decree  of  the  Circuit  Court  will  bo  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Gustavus  C.  Pearson 

v. 

James  Sanderson. 


Landlord  and  Tenant — Improvements  by  Lessee — Value  of— -Appraisal 
at    Termination  of  Lease — Notice — Arbitration — Instructions — Interest. 

1.     An  agreement  between  landlord  and  tenant  whereby  the  former  is  to 
take,  at  the  termination  of  the  lease,  improvements  erected  thereon  by  the 
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latter  and  pay  therefor  the  sum  named  by  appraisers  to  be  mutually  agreed 
upon,  is  not  a  submission  to  arbitration,  and  no  notice  to  the  parties  is 
necessary  before  making  the  appraisement,  unless  the  lease  so  provides. 

2.  In  the  case  presented,  interest  was  properly  allowed  on  the  amount 
of  the  appraisal  after  notice  to  the  defendant  and  request  to  pay  such 
amount.  , 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  B.  Mann,  for  appellant. 

The  view  taken  by  appellant,  of  this  case,  is  that  the  so-called 
appraisers  were  in  fact,  arbitrators,  and  that  their  actions 
should  have  been  in  all  respects  governed  by  the  rules  affect- 
ing arbitrations.  It  was  upon  this  theory  that  the  special  pleas 
were  interposed,  and  the  action  of  the  court  in  sustaining  the 
demurrer  to  such  pleas  is  the  principal  error  relied  upon  by 
the  appellant  for  a  reversal  of  the  judgment  below. 

The  law  has  no  regard  for  the  particular  nomenclature 
adopted  by  parties  in  entering  into  contracts,  but  will  give  to 
the  language  employed  its  proper  legal  signification.  If, 
therefore,  the  sc -called  appraisers  are  in  fact  arbitrators,  the 
courts  will  so  treat  them  and  define  their  duties  accord ingl v. 
Van  Cortland  v.  Underbill,  17  Johns.  405  ;  Lanraan  v.  Young, 
31  Pa.  St.  306. 

•  The  rule  requiring  notice  of  the  hearing  is  without  excep- 
tion, and  if  there  has  been  no  such  notice  there  can  not  be  a 
legal  hearing  or  a  valid  award.  Morse  on  Arbitration  and 
Award,  118. 

The  appraisers  in  the  case  at  bar  had  necessarily  to  decide 
many  more  questions  than  the  mere  value  of  property.  Be- 
fore any  award  could  possibly  be  made  by  them,  it  was  im- 
peratively necessary  that  they  should  agree  upon  the  follow- 
ing matters.  (1.)  What  improvements  were  made  on  the 
leased  premises  by  appellee?  (2.)  Were  such  improvements 
permanent?  (3.)  Were  such  improvements  authorized  by  the 
terms  of  the  lease?     (4.)  What  was  the  fair  cash  value  of  such 
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improvements,  and  as  an  incident  thereto  what  value  did  they 
add  to  the  premises? 

I  think  it  is  giving  to  their  duties  no  undue  or  strained  con- 
struction, to  say  that  they  were  charged  with  the  determina- 
tion of  each  of  said  questions.  The  lease  provides  that  the 
persons  to  be  chosen  shall  determine  the  then  cash  value  of 
the  permanent  improvements  made  by  the  lessee,  etc.  It 
therefore  was  very  material  that  they  should  determine  and 
decide  who  made  the  improvements. 

Mr.  F.  Bookw alter,  for  appellee. 

An  arbitration  is  defined  to  be  the  investigation  and  deter- 
mination of  matter  or  matters  of  difference  between  contend- 
ing parties,  by  one  or  more  unofficial  persons  chosen  by  the 
parties,  and  called  arbitrators.  3  Sharswood's  Bl.  Com.  16; 
Norton  v.  Gale,  95  111.  533. 

It  will  be  seen  that  arbitrations  refer  to  matter  in  dispute 
between  contending  parties,  at  the  time  the  contract  is  made,  in 
regard  to  the  selecting  of  arbitrators.  The  appointment  of 
appraisers  is  for  the  purpose  of  avoiding  any  difference 
between  the  parties.  In  the  case  at  bar  the  parties  contem- 
plated by  their  contract  that  appellee  should  go  upon  appel- 
lant's premises  and  occupy  them  for  five  years;  in  the  mean- 
time that  he  should  make  permanent  improvements  thereon, 
and  that  all  of  said  improvements  that  he  left  on  said  premises 
at  the  end  of  the  five  years  should  be  paid  for  by  appellant, 
at  a  price  fixed  by  appraisers.  Now,  it  will  be  seen  that  the 
element  of  matters  in  dispute  is  absent,  and  also  contending 
parties,  as  contemplated  in  cases  of  arbitration.  There  was  no 
necessity  for  it,  nor  was  it  intended  by  the  parties  to  the  con-  ' 
tract,  nor  would  it  have  been  proper  for  the  appraisers  to 
have  been  sworn  like  arbitrators  are  usually  sworn,  nor  would 
it  have  been  the  proper  thing  for  the  appraisers  to  do  to 
have  had  witnesses  sworn  and  proceeded  as  arbitrators.  If 
they  had  done  so  then  the  appellant  would  have  objected  more 
6trenuoii6ly  than  he  now  does.  He  then,  no  doubt,  would 
have  contended  that  they  were  acting  only  as  appraisers. 
Appellant  at  no  time  asked  the  appraisers  to  proceed  as  arbi- 
trators.    Calling  this  matter  an  arbitration  and  the  appraisers 
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arbitrators  is  purely  an  afterthought  on  the  part  of  the  appel- 
lant. 

That  the  matter  in  question  was  not  an  arbitration  and  not 
to  be  governed  by  the  rules  regulating  arbitrators,  has  been 
conclusively  settled  in  this  State  by  a  long  line  of  decisions. 
The  Board  of  Trustees  of  the  Illinois  and  Michigan  Canal  v. 
Lynch,  5  Gilm.  521;  McAvoy  v.  Long,  13  111.  147;  Snell  et  al. 
v."  Brown,  71  111.  133;  Korf  v.  Lull,  70  111.  420;  Norton  v. 
Gale,  95  111.  533. 

No  notice  is  necessary  to  the  parties,  because  they  are 
bound  to  take  notice  of  the  acts  of  the  appraisers.  McAuley 
v.  Carter,  22  111.  53;  Norton  v.  Gale,  95  111.  533. 

The  finding  of  the  appraisers  draws  interest  at  the  rate  of 
six  per  cent,  per  annum  from  the  time  it  was  made.  Dow- 
ney v.  O'Donnell,  92  111.  559. 

Wall,  J.  This  was  an  action  of  assumpsit,  by  appel- 
lee against  appellant.  Appellee  recovered  a  judgment  for 
$  1,724.71  and  costs.  The  main  question  in  the  case  arises 
upon  the  construction  of  the  contract  set  out  in  the  decla- 
ration. 

That  contract  was  executed  by  the  parties  to  the  suit  on  the 
28th  of  April,  1881,  and  provided  that  in  consideration,  etc., 
the  appellant  leased  to  appellee  for  the  term  of  five  years 
certain  lots  in  Danville,  upon  which  to  erect  a  mill  and  dwell- 
ing house.  It  also  provided,  among  other  things,  that  at  the 
end  of  the  term  the  value  of  the  improvements  should  be 
fixed  by  appraisers  (each  party  to  select  one,  and  the  two,  if 
not  able  to  agree,  to  select  a  third),  and  the  valuation  decided 
upon  by  two  of  the  three  appraisers  should  determine  the 
amount  to  be  paid  by  appellant  to  appellee  for  said  improve- 
ments. It  is  clear  from  the  language  of  the  contract,  which  is 
thus  summarized,  that  the  lessor  was  bound  to  pay  for  the 
improvements  the  sum  ascertained  by  such  appraisement.  It 
is  insisted  by  appellant  that  the  proceeding  thus  provided  for 
was  an  arbitration  in  legal  effect,  and  that  it  was  necessary  to 
the  validity  of  the  appraisement  that  notice  should  be  given 
of  the  investigation,  and  that,  in  all  respects,  the  actions  of 


THfRD  District — November  Term,  1887.    575 


Klinger  v.  The  People. 


the  appraisers  should  be  governed  by  the  rules  affecting  arbi- 
trations. Tfye  Circuit  Court  held  otherwise,  and  we  concur  in 
the  ruling.  The  subject  involved  was  very  fully  discussed 
in  Norton  v.  Gale,  95  111.  533,  and  we  deem  it  unnecessary  to 
say  more  than  that  in  our  judgment  the  principles  there  and 
nounced  are  decisive  of  this  case.  Stosc  v.  Hussler,  120  111. 
433,  and  cases  there  cited.  This  disposes  of  the  controversy  in 
chief.  There  were  some  questions  of  fact,  which  were  solved 
by  the  jury  against  appellant,  but  they  call  for  no  special 
notice  here. 

It  is  argued  the  court  erred  in  advising  the  jury  by  instruc- 
tion that  the  plaintiff  might  recover  the  appraised  value  of  all 
permanent  improvements,  and  that  in  this  respect  the  inquiry 
should  have  been  limited  to  the  value  of  the'mill  and  dwelling 
house.  We  think  the  court  properly  construed  the  contract 
in  this  respect,  and  that,  as  applied  to  the  facts  in  proof,  the 
instruction  was  right.  It  is  also  insisted  there  was  error  in 
allowing  interest  on  the  amount  of  the  appraisement,  after 
notice  to  the  defendant  and  request  to  pay.  In  this  we  are 
disposed  to  agree  with  the  Circuit  Court.  Downey  v.  O'Don- 
nell,  92  111.  559;  Sec.  2,  Ch.  74,  R  S.  The  judgment  will  be 
affirmed. 

Judgment  affirmed. 


D.  R.  Klinger,  Impleaded,  etc., 

v. 
The  People. 

Drainage—Formation  of  Districts — Highway  Commissioners — "  Sys- 
tem of  Drainage  " — Quo  Warranto — Acts  of  1819  and  1885 — Judgment 
of  Ouster — Costs, 

1.  The  drainage  acts  of  1879  and  1885  do  not  contemplate  the  formation 
of  districts  ro  large  as  to  require  different  systems  of  ditches  in  order  to 
drain  the  lands  therein  embraced. 

2.  Upon  an  information  in  the  nature  of  a  quo  warranto  charging  that  the? 
respondents  usurped  the  office  of  drainage  commissioners,  it  is  held:  That 
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no  sufficient  petition  was  presented  for  a  district  comprising  four  systems  of 
drainage;  that  the  court  below  properly  entered  judgment  of  ouster  and 
for  costs;  that  all  the  land  in  the  town  was  improperly  included,  as  but  a" 
small  portion  thereof  would  be  benefited  by  the  same  system  of  drainage; 
and  that  such  a  district  could  not  be  administered  under  the  acts  of  1879 
and  1885. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Piatt  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding.  * 

Messrs.  A.  T.  Pipher  and  S.  R.  Heed,  for  appellants. 

Messrs.  Charles  IIughes  and  J.  L.  Kay,  for  appellee. 

Pleasants.  J.  This  was  an  information  in  the  nature  of  a 
quo  warranto  filed  by  the  State's  attorney  of  Piatt  county 
against  Klinger,  Vandervort  and  Wooding,  charging,  in  sepa- 
rate counts,  that  respondents  usurped  the  office  of  drainage 
commissioners  of  the  town  of  Blue  Ridge,  of  drainage  com- 
missioners of  drainage  district  number  one,  of  said  town,  and 
of  drainage  commissioners  of,  in  and  for  certain  pretended 
drainage  districts  or  systems  of  drainage  which  they  have 
designated  as  drainage  systems  number  one,  number  two, 
number  three  and  number  fonr,  respectively,  and  without 
right  or  authority  have  proceeded  to  lay  out,  survey,  plat  and 
construct  ditches  therein,  and  to  levy  taxes,  assessments,  etc., 
therefor. 

Respondents  filed  a  plea  averring  that  Blue  Ridge  was  a 
town  in  Piatt  county;  that  said  county  has  for  years  been 
under  township  organization;  that  in  1883  there  was  presented 
to  the  town  clerk  of  said  town,  with  the  requisite  bond,  a  peti- 
tion signed  by  a  majority  of  adult  owners  of  all  the  lands  in 
said  town,  being  also  owners  in  the  aggregate  of  more  than 
one-third  of  all  said  lands,  praying  that  a  drainage  district  be 
organized,  embracing  all  the  lands  in  said  town,  for  the  pur- 
pose in  that  behalf  in  the  statute  mentioned;  that  due  notice 
thereof  was  given  to  the  then  commissioners  of  highways  of 


\ 


Third  District — November  Term,  1887.    577  i 

Klinger  v.  The  People. 


said  town;  that  they  proceeded  regularly  under  the  provisions 
of  the  Drainage  Act,  approved  May  29, 1879,  to  organize,  and 
did  so  organize  the  district  prayed  for,  as  Drainage  District 
Number  One,  in  said  town;  that  no  other  drainage  district 
has  been  organized  in  said  town,  and  that  respondents  are  now 
the  commissioners  of  highways  of  said  town.  The  plea  set 
out  at  great  length  the  several  steps  and  proceedings  taken  by 
all  concerned  in  the  alleged  organization,  and  the  several  pro- 
visions of  the  act  above  referred  to;  and  of  that  approved 
June  27,  1885,  by  which,  as  they  claim,  the  6ame  were  respect- 
ively directed  or  authorized. 

A  demurrer  to  the  plea,  assigning  divers  causes  therefor, 
was  sustained.  Respondents  Vandervort  and  Wooding  then 
filed  a  disclaimer,  and  declined  to  defend  further,  and  Klinger 
abiding  by  the  plea,  a  judgment  was  entered  of  ouster  and  for 
costs  against  Klinger  and  Vandervort,  Wooding  having  only  just 
succeeded  Wheeler  (a  former  co-respondent)  as  commissioner 
of  highways,  and  been  substituted  for  him  as  respondent 
herein.  From  that  jndgment  Klinger  appealed  and  brings 
the  record  here  for  review. 

On  the  part  of  the  people  it  is  contended  that  the  plea 
shows  the  district  therein  referred  to  never  had  a  legal  organ- 
ization, and  further,  that  if  it  had,  the  respondents  abandoned 
it,  and  have  undertaken,  of  their  own  motion,  without  any 
petition,  to  create  four  distinct  districts,  under  the  name  of 
"  systems  of  drainage." 

The  plea  states  that  upon  the  organization  of  said  district 
the  commissioners,  in  the  discharge  of  their  duties,  went  upon 
and  examined  all  the  lands  within  it  to  determine  upon  a  plan 
of  drainage  therein,  and  upon  such  examination,  being  aided 
therein  by  a  competent  engineer,  found  the  surface  of  the 
land  in  said  district,  embracing  the  whole  town,  was  such  as 
to  constitute  four  distinct  water  sheds,  having  different  direc- 
tions for  the  natural  flow  of  the  surface  waters  thereof  respect- 
ively; that  the  highest  land  was  near  the  center  of  said  dis- 
trict, east  and  west,  but  considerably  south  of  the  center,  north 
and  south,  and  extended  thence  northward,  from  which  divide 
the  natural  flow  of    such  water  was  about  as  follows:  from 
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the  east  and  southeast  parts  of  said  district  to  the  south,  or 
cast  of  south  into  Madden  run,  from  the  northeast  part  to 
the  northeast  through  a  natural  depression  leading  into  the 
Sangamon  river,  and  on  the  west  side  of  the  divide  from  the 
northern  part  to  the  southwest  by  way  of  Trinkle  slough  into 
Salt  creek,  and  from  the  central  and  southern  parts,  also  to 
the  southwest,  into  Goose  creek;  that  to  provide  a  complete 
system  of  drainage  for  the  district  it  would  be  necessary  to 
construct  main  ditches  for  outlets,  commencing  at  the  divide 
near  the  center  of  the  township  and  leading  respectively  into 
Madden  run,  Sangamon  river,  Goose  creek  and  Salt  creek; 
that  no  one  continuous  line  of  ditch  could  be  constructed  so 
as  to  provide  efficient  means  of  drainage  for  the  lands 
embraced  in  the  district  as  organized;  that  the  commissioners 
determined  upon  a  plan  of  work  for  chief  or  main  outlets  for 
the  water  of  the  district  which  flowed  by  way  of  Goose  creek 
and  Trinkle  slough,  and  found  it  would  require  four  main 
ditches  as  outlets  to  four  separate  areas  of  low  and  wet  land 
having  divides  or  swells  of  higher  land  between  them — two  of 
said  areas  flowing  their  water  into  Goose  creek  but  discharg- 
ing at  different  points,  and  the  other  two  into  Trinkle  slough — 
but  also  at  different  points. 

From  these  statements  in  the  plea  we  understand  it  to  be 
conceded,  as  it  clearly  is  in  the  argument,  that  it  is  not  prac- 
ticable to  connect  or  combine  a  system  of  ditches  that  would 
drain  the  land  of  the  district  as  organized,  or  any  two  of  the 
four  water  sheds  first  above  mentioned.  Each  of  these  will 
require  a  system  of  drainage  entirely  separate  from,  and  inde- 
pendent of,  those  of  all  the  others. 

The  question,  then,  is  whether  the  statute  authorized  the 
organization  into  one  drainage  district  of  lands  so  related,  or 
rather,  so  unrelated  with  respect  to  drainage.  We  arc  of  opin- 
ion it  did  not.  We  understand  that  the  "  system  of  combined 
drainage"  is  distinguished  by  the  statute  from  the  system  of 
"individual  drainage  "  which  is  therein  recognized  though 
not  specifically  so  named.  An  individual  proposing  to  drain 
his  own  lands  at  his  own  expense  may  do  so,  if  necessary, 
through  the  lands  of  others,  whether  the  latter  are  thereby 
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benefited  or  not,  making  just  compensation  therefor  as  the 
law  provides.     The  drain  or  drains  constructed  for  that  pur- 
pose will  constitute  a  system  no  less  than  in  the  case  of  com- 
bined drainage,  but  it  will  require  no   district  organization. 
But  where  there  are  lands  so  related  lhat  the  6ame  system  will 
benefit  all  of  them  more  or  less,  and   it  is  proposed  to  con- 
struct it  at  the  expense  of   all  the  owners  in  proportion  to  the 
benefits  to  their  respective  lands  received,  they  may  proceed 
to  accomplish  it  without. resort  to  condemnation   in  the  mode 
prescribed.     That  is  the  system  of  combined  drainage.     The 
combination  referred  to  is  not  of  ditches,  though  that   will 
generally  be  required,  but  of  contribution  to  the  expense  of 
constructing,   extending,    improving   and   maintaining   them. 
Here  organization  is  necessary,  since  numbers  of  persons  have 
a  common,  though  not  necessarily  an  equal  interest*     All  who 
are  so  concerned  have  a  right  to  bo  heard,  and  may  favor  or 
oppose  the  proposition,  as  each  sees  fit.     If  the  requisite  pro- 
portion in  number  and  interest  of   the  owners  of  such  land 
petition   for   it,  a*  district  is   formed    which   is   by  the   law 
intended  to  embrace  the  lands  to  be  benefited,  and  no  other. 
Commissioners  are   provided  to  plan  and  execute,  the  lands 
are  classified  according  to  the    relative  benefit  they  receive, 
and  assessments  are  made  upon  them  in  that  proportion  for 
the  necessarv  means:  and  so  the  work  is  done  and  maintained. 
Without  referring  specifically  to  the  provisions  of  the  stat- 
ute or  stating  more  minutely  its  practic.il  operation,  it  must 
be  obvious  from  this  general  view  of  the  scheme,  that  for  a 
good  many  reasons  the  district  number  one,  in  this  case   so- 
called,  can  not  be  such  as  is  authorized  or  contemplated  by  it. 
As  attempted  to  be  organized  it   is  uncommonly  large  of  its 
class,  embracing  about  sixty-four  sections  of  land  and  including 
an  incorporated  village  which  has  by  law  independent  powers 
of  its  own  in  respect  to  drainage,  besides  much   that  needs  no 
drainage  and  will  not  be  drained.     The  ditch  proposed  for  the 
northeastern   water  shed  will  be   about  five  miles  in  length* 
It  will  not  of  itself,  nor  can  it  by  any  connection  or  combina- 
tion be  made  to  aid  in  draining  an  acre  of  either  of  the  others. 
On  principle,  the   owners  of  lands  in  the  southwestern  water 
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shed  should  have  nothing  to  say  about,  nor  should  their  lands 
bo  taxed  for  it.  So  of  those  owning  lands  in  each  of  those 
four  water  sheds  as  to  all  the  others.  We  think  the  statute 
conforms  to  this  principle,  and  therefore  that  the  plea  shows 
no  proper  or  sufficient  petition  for  a  district  comprising  the 
whole  four,  or  either  of  the  areas  affected  by  the  separate  sys- 
tems respectively;  that  all  the  lands  in  the  town  can  not  be 
embraced  in  one  district,  because  so  small  a  portion  of  them 
would  be  benefited  by  the  same  work  or  system  of  works 
that  the  affairs  of  such  a  district  could  not  be  administered 
according  to  the  provisions  of  the  act  of  1S79,  or  of  that 
of  1885.  And  hence  the  proceedings  taken  for  its  organ- 
ization can  not  have  been  validated  by  the  later  act. 

Judgment  affirmed. 

D.  H.  Klinger,  Impleaded,  etc.  v.  The  People. 

Pleasants,  J.  This  is  a  companion  of  case  No.  76,  on  the 
docket  of  this  term.  The  information  here  challenges  the 
authority  of  appellant  and  his  co-respondents  in  respect  to 
their  proposed  work  in  the  "drainage  system  number  four," 
of  district  number  one,  therein  mentioned.  For  reasons  given 
in  the  opinion  filed  in  that  case,  we  hold  that  the  plea  shows 
none  whatever  in  respondents  as  drainage  commissioners  of 
any  district,  or  as  commissioners  of  highways  or  otherwise,  for 
the  work  in  question. 

Judgment  affirmed. 


Samuel  R.  Tilton,  Administrator, 

v. 
Josephus  Yount,  Executor. 

A  dministration — Negotiable  Instruments — Note — Statute  of  Limitations— 
Acts  of  1849  and  1872— Sec.  101,  Statute  of  Wills  of  1846. 

1 .    The  statute  of  limitations  of  1872  is  not  applicable  to  contracts  of  prior 
date. 
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2.  As  a  general  rule,  where  a  temporary  incapacity  to  sue  grows  out  of 
a  particular  provision  of  a  statute,  such  disability  interrupts  the  running 
of  the  statute  of  limitation*. 

3.  In  a  proceeding  to  probate  a  note  dated  May  9,  1870,  as  a  claim 
against  the  estate  of  the  maker,  tha  inability  of  the  holder  to  maintain  suit 
thereon  against  the  administrator,  for  a  period  of  one  year,  under  Sec.  101, 
statute  of  wills  of  1845,  interrupted  the  running  of  the  statute  of  limitations 
during  the  period  of  such  inability. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Geokge  K.  Tilton,  for  appellant 

Messrs.  F.  Bookwaltee  and  Ed.  Winter,  for  appellee. 

Wall,  J.  This  was  a  chum  filed  for  probate  in  the  County 
Court  upon  a  promissory  note  signed  by  Milton  Davis,  bear- 
ing date  May  9,  1870,  payable  six  months  thereafter  to  J.  T. 
Yount.  Davis  died  intestate  July  30,  lSSfi.  and  letters  of 
administration  were  granted  on  his  estate  to  Samuel  E.  Tilton, 
on  the  12th  day  of  November,  1S86. 

Yount,  the  payee,  died  testate  on  the  21st  day  of  Novem- 
ber, 1886,  and  his  executor  qualified  on  the  24th  of  the  same 
month.  The  administrator  of  Davis  appointed  the  January 
term,  1887,  of  the  County  Court,  which  was  held  on  the  17th 
of  the  month,  for  the  adjustment  of  claims,  and  on  that  day  the 
note  was  presen'ed  for  probate.  The  County  Court  rejected 
the  claim  and  an  appeal  was  prosecuted  to  the  Circuit  Court, 
where,  upon  a  hearing  de  novo,  the  claim  was  allowed.  The 
administrator  of  Davis  has  brought  the  case  by  appeal  to  this  ' 
court 

The  only  defense  urged  is  the  statute  of  limitations. 
When  the  note  was  executed,  in  1S70,  the  period  of  limitation 
upon  such  contracts  was  sixteen  years.  By  the  act  of  1872 
this  was  changed  to  ten  years;  but,  as  was  held  in  Smart  v- 
Morrison,  15  111.  App.  228,  Blackburn  University  v.  Weir,  21 
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111.  App.  29,  and  Means  v.  Harrison,  114  111.  248,  this  act  does 
not  in  this  respect  operate  upon  contracts  previously  entered 
into. 

When  the  note  was  offered  for  probate  more  than  sixteen 
years  had  elapsed  since  its  maturity.  In  opposition  to  the 
apparent  bar  of  the  statute  of  limitations  the  appellee  seeks 
to  interpose  Sec.  19  of  the  act  of  1872,  which  provides  that? 
"if  a  person  against  whom  an  action  may  be  brought,  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survives,  an  action  may 
be  commenced  h  gainst  his  executors  or  administrators  after 
the  expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  the  letters  testamentary  or  of  administration,"  and  that 
u if  a  person  entitle!  to  bring  an  action  die  before  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survives,  an  action  may  be  commenced  by  his  representatives 
after  that  time  and  within  one  year  after  his  death."  These 
provisions  are  not  found  in  the  statute  of  limitations  in  force 
prior  to  the  act  of  1872.  We  are  of  opinion  that  this  Sec  19 
was,  with  the  rest  of  the  act,  designed  to  affect  no  contracts 
existing  when  the  enactment  was  made,  and  in  view  of  what 
has  been  said  in  the  cases  above  cited  there  is  no  occasion  to 
elaborate  upon  the  point. 

These  provisions  are  therefore  not  applicable  to  the  case. 
Appellee,  however,  cites  and  relies  upon  the  following  pro- 
vision contained  in  Sec.  101  of  the  statute  of  wills  of  1845, 
Gross'  Stat.,  Sec.  109,  Chap.  30: 

•'No  action  shall  be  maintainable  against  any  executor  or 
administrator  for  anv  debt  due  from  the  testator  or  intestate, 
until  the  expiration  of  one  year  after  the  taking  out  of  letters 
testamentary  or  of  administration,  except  as  is  herein  excepted, 
nor  shall  any  person,  suing  after  that  time,  recover  costs 
against  such  executor  or  administrator,  unless  a  demand  be 
proved  before  the  commencement  of  such  suit;  but  in  all  other 
cases,  both  executors  and  administrators  shall  be  liable  to  pay 
costs  as  other  persons;"  and  insists  that  it  prevents  the  statu- 
tory bar.  This  provision  was  in  force  up  to  1872,  when  it 
was  repealed  by  the  present  statute  entitled,  "Administration." 
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The  repealing  clause  expressly  saves  and  excepts  "All  suits 
that  may  be  pending  or  any  rights  that  may  have  accrued." 
As  to  suits  then  pending  and  rights  then  accrued  the  provision 
remained  in  force. 

Rights  had  then  accrued  in  reference  to  the  contract  here 
involved,  and  the  provision  is  operative  so  far  as  those  rights 
arc  concerned.  By  virtue  of  this  provision  no  action  could  be 
maintained  against  the  administrator  of  Davis  for  one  year 
from  the  date  of  his  letters  of  administration. 

The  statutory  limitation  of  sixteen  years  had  not  fully  run 
when  Davis  died,  but  the  period  was  complete  on  the  day  after  , 
the  letters  were  granted,  the  days  of  grace  being  allowed- 
From  the  death  of  Davis  until  the  appointment  of  an  admin- 
istrator there  was  no  person  to  be  sued,  and  for  one  year  after 
6uch  appoiutment  no  action  was  maintainable.  Whether  «the 
interval  between  the  death  of  tha  debtor  and  the  grant  of 
administration  should  be  deducted  from  the  period  of  limita- 
tion, in  the  absence  of  a  statutory  exception,  it  is  unnecessary 
to  decide.  In  this  connection,  see  Baker  v.  Brown,  18  111.  9 1 ; 
7  Wait's  Actions  and  Defenses,  278;  Arkens  v.  Bailey,  5  Eng. 
58-1;  Etter  v.  Finn,  12  Ark.  632;  Toby  v.  Allen,  3  Kan.  399; 
Abbott  v.McElroy,  10  Smedes  &  M.  100.  Fortunately  for 
the  creditor  in  this  instance,  before  the  statute  had  completely 
run,  letters  of  administration  were  issued,  and  then  by  positive 
provision  of  statute  there  was  a  suspension  of  the  cause  of 
action. 

"As  a  general  rule,  where  a  temporary  incapacity  to  sue 
grows  out  of  some  particular  provision  of  a  statute,  the  time 
during  which  such  temporary  disability  continues  should  be 
excluded  from  the  computation."  Angell  on  Limitations,  Sec. 
63.  This  is  said  to  form  an  exception  to  the  rule  that  after 
the  statute  begins  to  run  it  will  continue,  notwithstanding  a 
subsequent  disability.     7  Wait's  Actions  and  Defenses,  279. 

In  Dowell  v.  Webber  (cited  by  Angell),  2  Smedes  &  M., 
452,  it  was  held  that  the  statute  of  Mississippi,  allowing  nine 
months  after  publication  of  letters  of  administration  before 
suit  may  be  brought  against  the  administrator,  has  the  effect 
to  suspend  the  general  act  of  limitations  and  thereby  leave  the 
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holder  of  a  promissory  note  six  years  within  which  to  sue,  be- 
sides the  nine  months  within  which  he  is  restrained  from 
suing.  The  court  say:  "The  general  rule  is  that  when  the 
statute  commences,  it  runs  on  notwithstanding  any  subsequent 
disability;  yet  when  the  disability  grows  out  of  some  positive 
statutory  provision,  it  seems  but  right  to  exclude,  the  time 
during  which  such  temporary  disability  continues,"  and  in 
support  of  this  view  the  court.cite  Bradford  v.  McLemore,  3 
Yerg.  318;  Planters'  Bank,  etc.,  v.  Bank  of  Alexandria,  10  Gill 
&  J.  346;  Mclnder  v.  Littlejohn,  1  Ired.  66,  and  Moses  v. 
Jones,  2  Nott  &  McCord,  259,  all  of  which  will  be  found  on 
examination  to  be  in  point. 

We  hold,  therefore,  the  facts  all  considered,  that  when  the 
claim  was  presented  for  probate  the  cause  of  action  was  not 
barred. 

It  is  suggested  by  appellant  that  this  is  not  an  action  against 
the  administrator,  and  hence  the  provision  under  consideratiun 
can  not  apply. 

This  is  a  proceeding  in  which  it  is  sought  to  probate  the 
note  as  a  claim  against  the  estate,  and  the  defense  is  that  the 
demand  is  barred  by  the  statute  of  limitations,  which  declares 
that  "  all  actions  founded  upon  any  promissory  note  *  *  * 
shall  be  commenced  within  sixteen4  years  after  the  cause  of 
action  shall  have  accrued,  and  not  thereafter."  If  for  any 
reason  an  "  action"  is  not  so  barred,  the  objection  to  the  allow- 
ance of  the  claim  is  invalid. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
was  right,  and  it  will  be  affirmed. 

Judgment  affirmed. 


George  E.  Loar  et  al. 

v. 
Charles  Heinz  et  al. 

Hi'/hways — Defective  Bridge — Injury  to  Stock— Negligence   of  Commis- 
sioners. 


»       >« 
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In  an  action  against  county  comraisfiioners  for  allowing  unsuitable  timber 
to  be  used  in  repairing  a  bridge,  thereby  causing  injury  to  the  plaintiffs' 
cattle,  this  court  declines  to  disturb  the  judgment  of  the  court  below  in  favor 
of  the  defendants. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  James  W.  English,  for  appellants. 

Messrs.  Moekison  &  Whitlock,  for  appellees; 

Pleasants,  J.  This  was  an  action  on  the  case,  brought  by 
appellants  against  two  of  the  county  commissioners  of  Morgan 
county,  for  allowing  unsuitable  and  defective  timber  to  be  used 
in  repairing  a  bridge,  by  reason  whereof  it  fell  and  injured 
three  of  plaintiffs'  steers  which  were  being  driven  over  it. 
The  cause  was  tried  by  the  court  on  the  plea  of  njt  guilty, 
and  the  finding  and  judgment  were  for  the  defendants. 

It  appears  that  on  report  received  of  the  condition  of  this 
bridge  the  commissioners  employed  one  Fletcher  to  look  after 
it.  He  had  frequently  done  work  of  that  kind  for  the  county, 
and  the  concurrent  testimony  is  that  he  was  kia  safe  and  reli- 
able bridge  builder — none  better."  He  reported  that  it  must 
be  repaired  at  once  and  that  pine  was  the  only  lumber  to  be 
had  for  that  purpose,  but  advised  them  that  pine  timbers, 
eight  by  eight,  would  be  sufficient.  Defendant  Kennedy  was 
not  a  carpenter  or  bridge  builder,  nor  had  he  any  such  knowl- 
edge or  experience  as  would  justify  him  in  relying  on  his  own 
judgment  in  such  a  matter.  Heinz  had  some  experience  and 
was  of  opinion  that  the  timbers  proposed  would  answer  the 
purpose.  Like  material  of  the  same  dimensions  had  been  used 
for  a  like  purpose  in  other  bridges,  county  and  railroad,  aud 
been  found  sufficient. 

The  other  commissioner,  however,  opposed  its  use  in  this 
instance,  and  it  was  shown  that  oak  timbers  of  equal  and  greater 
dimensions  could  have  been  procured  at  Jacksonville.     This 
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bridge  was  in  that  part  of  the  county  which  had  been  assigned 
to  the  care  of  Kennedy,  and  he,  with  the  approval  of  Heinz, 
ordered  the  repairs  to  be  made  as  proposed  by  Fletcher. 

It  was  afterward  used  for  about  a  year  and  heavy  loads 
were  hauled  over  it.  No  complaint  of  it  was  heard  by  the 
commissioners  until  this  accident  occurred.  Several  witnesses 
testified  that  these  timbers  were  broken  off  square,  indicating, 
as  they  say,  that  they  were  u doted,"  and  that  if  sound,  they 
would  not  have  been  sufficient  for  such  a  bridge.  The  de- 
fendants both  say  that  these  timbers  did  not  and  were  not 
intended  to  support  the  bridge.  It  was  about  forty-five  feet 
in  length,  and  when  it  fell  there  were  on  it  five  steers  whose 
average  weight  was  1,500  pounds. 

There  is  no  pretense  that  defendants  wilfully  or  knowingly 
authorized  the  use  of  unsuitable  material  or  methods  in  mak- 
ing these  repairs.  What  was  or  was  not  suitable  in  these  re- 
spects was  matter  of  opinion  and  to  be  determined  by  experts. 
Reasonable  care  required  that  it  should  be  submitted  to  such. 

Defendants,* for  aught  that  appears,  were  as  liable  to  use 
the  bridge  as  the  plaintiffs.  If  it  had  been  their  private  prop- 
erty and  repaired  for  their  own  use,  a3  reasonably  prudent 
men  they  would  have  so  submitted  it. 

In  this  respect  the  case  differs  from  that  of  Tearney  v. 
Smith,  86  111.  391,  and  is  more  like  that  of  Weinsteil  v. 
Smith,  21  111.  App.  235.  If  they  would  be  liable  for  negli- 
gence we  think  the  proof  of  it  is  not  so  clear  as  to  warrant  us 
in  disturbing  the  finding  of  the  Circuit  Court.  At  the  worst 
it  seems  to  have  been  only  a  mistake  of  judgment  in  a  matter 
as  to  which  they  were  necessitated  to  exercise  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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George  W.  Nance,  Jr.,  et  al. 

v. 
George  W.  Nance,  Sr.,  et  al. 

* 

Husband  and  Wife — Release  of  Ifrmestead  and  Dower — Resulting 
Trusts— Bill  to  Enforce  and  Declare— Evidence— Sec.  2,  Chap.  51,  Ii.  £>. 

1.  In  chancery  one  defendant  is  competent  to  testify  in  behalf  of  a  co- 
defendant  on  a  question  in  the  decision  of  which  he  has  no  interest*  This 
rule  is  not  impaired  by  Chap.  51,  Revised  Statutes. 

2.  A  wife  who  releases  her  right  to  homestead  and  dower  in  the  fam- 
ily home  in  consideration  of  being  paid  an  adequate  share  of  the  purchase 
money,  is  reinvested  with  such  rights  upon  the  application  of  such  share  in 
part  payment  of  a  new  one. 

3.  Upon  a  bill  tiled  by  the  administrator  of  the  wife  and  certain  of  her 
heirs  against  the,  husband  to  declare  and  enforce  a  resulting  trust,  on 
account  of  the  re-investment  of  mon'jy  allowed  the  wife  for  her  homestead 
and  dowpr  in  a  farm,  it  is  held:  That  the  transaction  in  controversy  simply 
amounted  to  the  transfer  of  the  wife's  rights  of  homestead  and  dower  from 
one  piece  of  property  to  another;  and  that  the  bill  was  properly  dismissed. 

[Opinion  filed  May  25,  1888.] 

In  error  to  the  Circuit  Court  of  Menard  County;  t'.e  Hon. 
Cyku8  Epler,  Jud^e,  presiding. 

Messrs.  N.  W.  Branson  and  S.  II.  Biank,  for  plaintiffs  in 
error. 

Where  real  estate  is  purchased  and  paid  for  with  funds 
belonging  to  two  purchasers,  but  the  legal  title  thereto  is  taken 
in  the  name  of  but  one  only  of  the  purchasers,  a  resulting 
trust  arises,  by  implication  of  law,  in  favor  of  the  other  pur- 
chaser, to  the  extent  and  in  proportion  to  the  amount  of  the 
consideration  paid  by  him.  This  trust  arises  upon  the  allega- 
tion and  proof  of  the  ownership  of  the  funds  used  in  making 
tho  purchase,  and  does  not  depend  upon  the  contract  of  the 
parties  made  anterior  thereto,  and  hence  is  not  affected  by  the 
statute  of  frauds,  and  may  be  established  by  parol  evidence. 
It  results  from  the  fact  that  one  man's  money  has  been  invested 
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in  land,  and  the  conveyance  taken  in  the  name  of  another.  It 
is  immaterial  whether  the  purchase  was  made  and  the  money 
paid  by  the  trustee  or  the  cestui  que  trust.  This  may  be 
done  by  either  without  the  knowledge  of  the  other.  No 
matter  how  or  by  whom  done,  by  mere  operation  of  law  a 
trust  is  raised  in"  favor  of  the  party  whose  money  was  used 
to  purchase  the  land,  either  to  the  whole  or  his  equivalent 
portion  of  the  land.  Seaman  v.  Cook,  14  111.  501;  Bruce  v. 
Roney,  IS  111.  67;  Smith  v.  Smith,  85  111.  189;  Loften  v.  Wit- 
board,  92  111.  461;  Latham*  v.  Henderson,  47  111.  185;  Ward 
v.  Armstrong,  84  111.  151;  Wallace  v.  Carpenter,  85  111.  590; 
4  Kent,  306. 

If  a  husband  purchases  lands  with  the  separate  estate  of  his 
wife  in  his  hands  and  takes  the  title  in  his  own  name,  a  trust 
results  to  the  wife.  1  Perry  on  Trusts,  §  127,  2d  Ed.,  and 
numerous  authorities  cited-. 

If  a  trustee  in  a  resulting  trust  converts  the  trust  property 
contrary  to  his  duty,  the  cestui  que  trust  has  the  option  to 
hold  him  responsible  personally,  or  to  follow  the  property  if 
not  held  by  a  bonajiih  purchaoer,  without  notice,  or  to  pursue 
the  proceeds  or  the  substituted  property.  4  Kent,  307;  Sea- 
man v.  Cook,  14  III.  501,  505;  Roberts  v.  Opp,  56  111.  34. 

Messrs.  T.  W.  McNeely  and  Edward  Lanino,  for  defend- 
ant in  error. 

Conger,  P.  J".  This  is  a  proceeding  in  chancery,  instituted 
by  plaintiffs  in  error,  the  administrator  and  a  portion  of  the 
heirs  of  Elizabeth  Nance,  deceased,  against  George  W.  Nance, 
Sr.,  the  husband  of  said  deceased,  and  the  remaining  heirs  of 
said  Elizabeth,  to  declare  and  enforce  an  alleged  resulting 
trust. 

The  claim,  as  made  by  the  plaintiffs  in  error,  is  that  in  1874 
defendant,  George  W.  Nance,  Sr.,  was  the  owner  of  sixty 
acres  of  land,  which  he  had  bought  and  paid  for  himself,  upon 
which  he  resided  with  his  wife,  Elizabeth,  deceased;  that  at 
that  time  defendant,  Nance;  sold  the  land  for  $2,400;  that  his 
wife,  Elizabeth,  refused  to  sign  the  deed,  and  thereby  release 
her  right  of  dower  and  homestead,  unless  one  of  the  notes  for 
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§800,  to  be  given  in  payment,  was  made  payable  and  given  to 
her  as  her  own  property;  that  this  was  done. 

Afterward,  on  March  14,  1876,  defendant,  George  W. 
Nance,  Sr.,  bought  lots  four,  five  and  six,  in  block  twenty- 
nine,  in  Taylor's  addition  to  the  city  of  Petersburg,  for  $2,000, 
and  in  paying  for  the  same  used  the  $S00  note  given  to  his 
wife  out  of  the  previous  sale,  and  a  note  of  $200  on  one 
Shipp,  claimed  by  plaintiffs  in  error  as  also  being  the  property 
of  said  Elizabeth,  thereby,  as  plaintiffs  insist,  using  his  wife's 
property  to  the  extent  of  $1,000,  or  one-half  of  the  amount 
paid  for  the  property  thus  purchased. 

Nance  and  hi6  wife  moved  into  the  home  standing  on  this 
property  soon  after  purchasing  it,  and  it  remained  their  resi- 
dence and  homestead  until  the  death  of  Mrs.  Nance,  on  April 
11,  1881,  a  period  of  about  five  years.  . 

On  the  14th  of  May,  1881,  defendant  sold  these  premises 
for  $1,650.  On  January  13,  1883,  an  administrator  was  ap- 
pointed upon  the  estate  of  the  said  Elizabeth,  and  the  bill  in 
this  case  was  filed  August  31,  1883. 

The  testimony  in  relation  to  the  Shipp  note  is  quite  unsat- 
isfactory and  by  no  means  sufficient  to  6how  clearly  that  it 
was  the  property  of  Mrs.  Nance.  We  think  the  Circuit 
Court  decided  properly  in  holding  the  equities  of  the  case 
were  not  with  the  plaintiffs. 

We  think  the  whole  transaction  was  a  mere  exchange  of 
homes  upon  the  part  of  defendant  Nance,  assented  to  by  his 
wife,  by  which  her  right  of  dower  and  homestead  were  trans- 
ferred from  the  farm  to  the  town  property. 

When  the  sale  was  made  of  the  land,  the  wife  might,  if  6he 
had  doubts  as  to  her  husband's  financial  ability  to  care  for  and 
protect  the  proceeds  arising  therefrom,  insist  that  such  por- 
tion as  they  might,  by  agreement  between  themselves,  think 
a  fair  equivalent  for  her  interest  in  the  property  should  be 
secured  to  her  and  placed  under  her  control  and  management. 
And  when  a  new  home  is  purchased  and  this  same  note  is, 
by  the  wife,  placed  in  the  hands  of  the  husband  and  used  as 
part  of  the  purchase  price,  in  the  absence  of  other  and  con- 
trolling circumstances,  the  natural  and  reasonable  presumption 
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would  be  that  her  note  was  being  used  to  invest  her  with  her 
rights  in  a  new  home  in  place  of  the  one  which  she  lo6t  when 
the  farm  was  sold. 

The  moment  Yance  became  seized  of  the  town  property, 
his  wife  thereby  became  vested  with  her  dower  interest  therein, 
and  when  the}r  removed  to  it,  with  her  rights  of  homestead  : 
and  it  would  be  quite  unreasonable  to  suppose  that  such  a 
result  as  is  claimed  bjr  plaintiffs  in  error  was  intended  between 
husband  and  wife,  dealing  at  arm's  length,  as  strangers,  and 
upon  business  principles. 

It  is  insisted  by  counsel  for  plaintiffs  in  error  that  William 
and  A.  L.  Nance  were  not  competent  witnesses  on  the  part  of 
defendant  in  error,  as  they  were  sons  and  heirs  of  Elizabeth 
Nance,  deceased,  and  parties  defendant  to  the  bill.  We  think 
they  were  clearly  competent.  It  has  always  been  held  in 
courts  of  chancery  that  one  defendant  was  competent  to  testify 
in  behalf  of  a  co-defendant  on  any  question  in  the  decision  of 
which  he  had  no  interest,  and  chapter  51  of  the  Revised  Stat- 
utes, entitled  "  Evidence  and  Depositions,"  has  in  no  manner 
impaired  that  rule.  Bradshaw  v.  Combs,  102  111.  432;  Green- 
leaf  on  Ev.,  Sec.  361.  These  witnesses  had  no  interest  in 
common  with  their  father,  but  their  interest  was  adverse  to 
him  ;  for  whatever  could  be  taken  from  him  and  transferred  to 
their  mother's  estate  benefited  them  as  well  as  the  plaintiffs  in 
error. 

Again,  under  Sec.  2  of  Chap.  51,  they  were  not  disquali- 
fied. That  section  provides:  "That  no  party  to  any  civil 
action,  suit  or  proceeding,  or  person  directly  interested  in  the 
event  thereof,  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf  by  virtue  of  the  foregoing  sec- 
tion, etc." 

While  they  were  parties  to  the  suit  they  did  not  testify  of 
their  own  motion  or  in  their  behalf. 

They  were  called  by  their  co-defendant,  George  W.  Nance, 
Sr.,  to  testify  in  his  behalf  and  against  their  own  interest. 
Unster  v.  Zimmerman,  7  111.  App.  160. 

Believing  the  decree  of  the  Circuit  Court  in  dismissing  the 
bill  to  be  right,  it  will  be  affirmed. 

Decree  affirmed. 
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Joseph  Lambert  J?  ^\ 

v. 
Theodore  Jonte. 

Sheriff — Special  Deputy — Undated  Appointment — See.  10,  Chap.  125y 
R-  &. — Action  of  Debt  on  Judgment — Wcntt  of  Copy — Sec,  17,  Practice  Act 
— Drfault — Reversal — Practice. 

1.  The  record  of  a  judgment  upon  which  a  suit  is  brought  is  an  instru- 
ment in  writing  within  the  meaning  ff  Sec.  17  of  the  practice  act,  and  a 
copy  thereof  must  be  filed  with  the  declaration.  The  absence  of  such  copy 
is  sufficient  ground  for  the  reversal  of  a  judgment  entered  by  default. 

2.  It  seems  that  a  date  to  the  written  jippointment  of  a  special  deputy 
sheriff  is  not  indispensable,  where  it  appears  that  the  appointment  preceded 
the  service  made  by  such  deputy. 

[Opinion  filed  May  25,  1388.] 

In  error  to  the  Circuit  Court  of  Cumberland  County;  the 
Hon.  W.  C.  Jones,  Judge,  presiding. 

Mr.  W.  S.  Everhart,  for  plaintiff  in  error. 

Mr.  Horace  S.  Clark,  for  defendant  in  error. 

Pleasants,  J.  Action,  of  debt  on  a  judgment  of  the  same 
court.  Judgment  herein  was  rendered  by  default  and  the 
defendant  brings  the  record  here  by  writ  of  error. 

lie  asks  for  a  reversal  on  two  grounds:  First,  that  the  ap- 
pointment of  the  special  deputy  who  served  the  summons  was 
not  dated.  The  statute  authorizes  the  appointment  of  a 
special  deputy  to  serve  any  summons  by  indorsement  thereon 
substantially  in  the  form  prescribed,  u  which  shall  be  dated 
and  signed  by  the  sheriff."  R.  S.,  Chap.  125,  Sec.  10.  It  is 
claimed  that  a  strict  observance  of  this  requirement  as  to 
dating  is  essential. 

Manifestly  the  object  of  it  is  to  have  it  appear  to  the  court 
that  the  service  followed  the  appointment,  as  it  must  in  order 
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to  give  jurisdiction  of  the  defendant's  person.  Xeither  the 
particular  date  nor  the  form  in  which  it  is  stated  can  be 
material ;  nor  does  the  statute  declare  the  effect  or  consequence 
of  its  omission  by  the  sheriff. 

In  this  case  it  does  not  certainly  so  appear  from  the  papers. 
The  return,  however,  follows  the  appointment  in  the  order  of 
indorsement,  and  shows  the  service  was  made  by  the  aj>- 
pointee  as  "  deputy  sheriff,"  and  his  affidavit  appended  states 
that  he  made  it  u  as  appears  in  the  return,"  which  would  be 
perjury,  if  false,  and  punishable  accordingly.     (Sec.  11.) 

Regarded  as  a  mere  question  of  fact,  then,  we  should  have 
no  doubt  upon  the  evidence  thus  furnished  by  the  sheriff  and 
his  appointee,  taken  together,  in  writing  and  on  the  writ, 
substantially  equivalent  to  that  of  a  date  given,  that  the  aj>- 
pointment  did  precede  the  service;  and  since  the  judgment 
recites  that  the  defendant  was  duly  served  with  process,  and 
nothing  in  the  record  contradicts  the  recital,  we  should  not 
be  disposed  to  hold  the  appointment  absolutely  void  for  the 
want  of  a  date,  and  the  service  therefore  insufficient.  But 
upon  this  point  it  is  deemed  unnecessary  to  express  a  decided 
opinion,  inasmuch  as  the  judgment  will  be  reversed  upon  the 
other  ground  urged. 

It  appears  that  tin's  suit  was  commenced,  the  service  had, 
and  the  declaration  filed,  ten  days  before  the  court  at  which 
the  summons  was  made  returnable,  and  that  the  declaration 
counted  on  a  judgment  alleged  to  have  been  rendered  in  1877- 
but  that  no  copy  of  the  record  of  that  judgment  was  filed 
with  it. 

That  such  record  is  an  "  instrument  in  writing  on  which  the 
action  is  brought,"  within  the  meaning  of  Sec.  17  of  the 
Practice  Act,  is  settled  by  the  case  of  Jefferson  v.  Alexander, 
84  111.  278.  See  also  Hopkins  v.  Woodward,  75  111.  05.  And 
that  section  provides  that,  "  if  the  plaintiff  shall  not  file  his 
declaration,  together  with  a  copy  of  the  instrument  in  writ- 
ing *  *  *  on  which  the  action  is  brought,  in  case  the 
same  be  brought  on  a  written  instrument,  *  *  *  ten  days 
before  the  court  at  which  the  summons  *  *  *  is  made 
returnable,  the  court,  on  motion  of  the  defendant,  shall   con- 
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tinne  the  cause  at  the  cost  of  the  plaintiff,  unless  it  shall  ap- 
pear that  the  suit  was  commenced  within  ten  days  of  the 
sitting  of  the  court,  in  which  case  the  cause  shall  be  continued 
without  costs,  unless  the  parties  shall  agree  to  have  a  trial." 

In  Collins  v.  Tuttle,  24  111.  623,  where  the  declaration  and 
copy  of  the  instrument  sued  on  were  not  filed,  though  service 
of  process  was  had  ten  days  before  the  term,  the  Supreme 
Court  held  it  wTas  error  to  render  judgment  by  defanlt;  that 
in  such  case  appearance  or  motion  of  the  defendant  was  not 
required  in  order  to  have  a  continuance  of  the  cause,  but  only 
to  have  it  continued  at  the  cost  of  the  plaintiff.  And  in  Her- 
ring v.  Quimby,  31  111.  153,  which  was  an  action  on  the  case 
and  not  upon  a  written  instrument,  the  same  rule  was  held 
applicable  on  failure  to  file  the  declaration  in  proper  time, and 
the  former  case  was  approved. 

Where  the  action  is  brought  upon  a  written  instrument  the 
statute  puts  the  copy  of  that  instrument  in  the  same  category 
with  the  declaration,  and  the  consequence  of  a  failure  to  file 
both  in  proper  time  is  expressly  declared  to  be  the  same  as  of 
failure  so  to  file  the  declaration  where  the  action  is  not  brought 
upon  an  instrument  in  writing.  That  the  requirement  applies 
to  the  copy  was  specifically  decided  in  Jefferson  v.  Alexander, 
supra. 

For  the  reason,  then,  that  it  was  not  so  filed  in  this  case  the 
judgment  will  be  reversed  and  the  cause  remanded. 

We  notice  some  other  irregularities  in  the  proceedings  as 
they  appear  in  the  record.  The  summons  was  in  debt  §500, 
and  damages,  §300;  the  declaration  set  forth  a  judgment  for 
§500  and  costs,  but  laid  the  damages  in  §700;  and  the  judg- 
ment herein  was  simply  for  §350,  without  indicating  whether 
it  was  debt  or  damages. 

Reversed  and  remanded. 
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T.  &  H.  Smith  &  Co. 

v. 
Charles  Yargo. 

Attachment — Jurisdiction  of  County  Court — Judgment  against    Real 
Property — Statutes. 

A  County  Court  has  jurisdiction  to    enter  a  judgment  in  attachment 
against  real  estate,  although  the  defendant  is  not  personally  served. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Cumberland  County; 
the  Hon.  James  F.  IIuohes,  Judge,  presiding. 

Mr.  Jas.  L.  Ryan,  for  appellants. 

Mr.  P.  A.  Brady,  for  appellee. 

Congee,  P.  J.  This  was  a  suit  in  attachment  in" the  County 
Court,  with  a  levy  upon  real  estate. 

The  court  dismissed  the  suit  upon  the  ground  that  it  had 
no  jurisdiction  in  attachment  cases  where  real  estate  was 
levied  upon,  there  having  been  no  personal  service  upon  the 
defendant  in. attachment 

The  action  was  based  upon  a  promissory  note,  executed  by 
appellee  to  appellants;  the  proceedings  were  regular,  but  it  is 
insisted  by  appellee  that  County  Courts  have  no  jurisdiction 
to  award  a  judgment  in  attachment  against  real  estate  and  that 
when  no  personal  service  is  had  the  court  is  without  juris- 
diction, and  must  dismiss  the  suit.  This  seems  to  have  been 
the  view  of  the  court  below.  Sec.  95,  Chap.  37,  R.  S.,  says: 
"The  County  Courts  shall  have  concurrent  jurisdiction  with 
the  Circuit  Courts  in  all  that  class  of  cases  wherein  justices 
of  the  peace  now  have,  or  may  hereafter  have  jurisdiction, 
where  the  amount  claimed,  or  the  value  of  the  property  in 
controversy,  shall  not  exceed  one  thousand  dollars."     *    *    * 
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This,  referring  as  it  does  to  Sec.  13,  Chap.  79,  wherein 
justice's  jurisdiction  is  defined,  clearly  gives  County  Courts 
concurrent  jurisdiction  with  the  Circuit  Courts  in  actions 
upon  promissory  notes,  when  the  amount  does  not  exceed 
$1,000. 

By  Sec.  202  of  Chap.  37,  it  is  provided  that  uthe  process, 
practice  and  pleadings  in  said  court  (County  Court)  in  common 
law  cases  shall  be  the  same  as  in  the  Circuit  Court  in  similar 
cases." 

The  County  Co.irt  having  concurrent  jurisdiction  with  the 
Circuit  Court  of  this  class  of  cases,  i.  e.,  actions  upon  contracts, 
is  not  limited  in  its  method  of  enforcing  its  judgment  as  is  a 
justice,  to  personal  property,  but  may  issue  the  same  process 
as  the  Circuit  Court. 

This  power  would  be  inferred  from  the  language  of  the 
section  giving  such  courts  "concurrent  jurisdiction  with  the 
Circuit  Courts,"  but  we. think  is  clearly  given  in  the  section 
prescribing  that  the  process  and  practice  in  County  Courts 
shall  be  the  same  as  in  Circuit  Courts  in  similar  cases. 

In  the  attachment  act  it  is  provided  that  in  any  court  of 
record  having  competent  jurisdiction  an  attachment  may  issue 
which  shall  be  levied  upon  the  lands  of  the  debtor.  Hence  it 
is  only  necessary  to  inquire  in  the  present  case  whether  the 
County  Court  had  competent  jurisdiction  over  the  subject- 
matter  of  the  suit,  it,  of  course,  being  a  court  of  record,  to 
determine  whether  it  might  proceed  under  the  attachment 
act  to  enforce  the  collection  of  the  debt  in  all  the  ways  pointed 
out  by  the  attachment  act. 

With  a  justice  of  the  peace  it  is  different;  while  he  has 
jurisdiction  of  the  same  subject-matter  within  the  prescribed 
amount,  the  same  as  the  County  Court,  he  is,  by  the  attach- 
ment act,  limited  to  issuing  writs  of  attachment  against  the 
personalty  of  the  debtor. 

The  judgment  of  the  County  Court  will  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Indian  Grave  Drainage  District 

v. 
Henry  Root. 

Drainage  District — Judgment  against — Motion  to  Vacate — Levy  and 
Quash  Writ  of  Execution. 

1.  Where  an  execution  has  been  erroneously  awarded,  the  proper 
remedy,  after  the  terra,  is  appeal  or  writ  of  error. 

2.  This  court  declines  to  interfere  with  the  action  of  the  trial  court 
denying  a  motion  to  vacate  a  levy  and  quash  the  execution  at  the  second 
term  after  judgment  was  obtained. 

[Opinion  filed  May  25,  1S88.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Maksh,  Judge,  presiding. 

Messrs.  Sprigg  &  Anderson,  for  appellant. 

Mr.  Almeron  Wheat,  for  appellee. 

Pleasants,  J.  At  the  October  term,  lSSfi,  appellee  recov- 
ered judgment  by  default  against  appellant  for  §1,167.55 
and  costs,  and  for  execution  therefor,  on  service  upon  one  com- 
missioner only,  the  other  two  having  tendered  their  resigna- 
tions, which  were  indorsed  as  accepted  by  the  county  judge, 
though  their  places  had  not  been  filled.  The  execution  issued 
thereon  was  in  the  usual  form  of  a  fieri  facias,  and  was  levied 
by  the  sheriff  on  the  3d  day  of  February,  1887,  upon  a  lot 
of  ground  and  pumping  works  belonging  to  appellant,  but 
situate  outside  of  the  district.  At  the  March  term  following, 
another  having  intervened,  the  cause  was  redocketed  on 
motion  of  the  defendant,  who  thereupon  on  the  same  day 
entered  a  further  motion  to  vacate  the  levy  and  quash  the  writ 
of  execution,  which  was  denied. 
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The  reasons  for  the  motion,  assigned  below  and  relied  on 
here,  are  (1)  that  the  service  was  not  sufficient  to  give  the  court 
jurisdiction  of  the  defendant,  and  (2)  that  the  defendant  was  a 
municipal  corporation  and  therefore  not  liable  to  execution. 

Conceding  for  the  purposes  of  this  case  that  both  these 
propositions  are  true,  the  question  is,  had  the  court  power  to 
allow  the  motion  ? 

The  sufficiency  of  the  service  was  res  adjudicata  in  that 
court.  So  also  as  to  plaintiff's  right  to  execution.  That 
he  should  have  it  was  a  part  of  the  judgment.  The 
writ  issued  was  strictly  according  to  the  judgment.  Why 
quash  it,  then?  This  motion  was  clearly  not  an  invocation  of 
any  equitable  power  of  the  court  over  its  own  process, nor  for 
cause  arising  after  the  judgment  awarding  it.  Aside  from  the 
question  of  jurisdiction,  which  overshadows  all  the  other  pro- 
ceedings as  well,  it  strikes  at  the  execution  directly  through  the 
judgment.  It  is  predicated  upon  error  in  the  judgment,  in 
that  behalf  distinctly  assigned,  and  asks  the  court  upon  review 
so  to  hold,  and  to  deny  to  the  plaintiff  all  benefit  of  it — 
accordingly,  in  effect,  to  reverse  it.  And  this  is  asked  at  the 
second  term  after  it  was  rendered. 

That  the  error  so  assigned  was  not  merely  clerical,  or  other 
such  as  the  cour't  could  correct  on  motion  at  a  subsequent 
term,  seems  clear  enough.  There  was  no  mistake  about  it, 
except  as  to  the  law.  It  was  just  as  the  court  intended  it 
should  be.  Xo  fact  is  presented- in  support  of  the  motion 
which  did  not  fully  appear  by  the  record.  The  error,  there- 
fore, was  not  one  of  fact,  which  could  formerly  have  been 
corrected  on  a  writ  of  error  coram  nobis,  and  can  now  be  on 
motion  as  its  substitute,  but  of  law.  And  for  the  general  rule 
that  for  such  an  error  the  proper  remedy,  after  the  term,  is  by 
appeal  or  writ  of  error,  we  hardly  need  to  cite  authority.  But 
to  show  how  uniform  the  practice  has  been  in  this  State,  where 
execution  has  been  erroneously  awarded,  we  transcribe  from 
the  brief  of  counsel,  which  we  have  verified,  the  following: 
City  of  Morrison  v.  ELinkson,  87  111.  587;  City  of  Paris  v. 
Cracraft,  85  III.  294;  Village  of  Kansas  v.  Juntgen,  S4  111. 
300;  City  of  Elgin  v.  Eaton,  83  111.   535;  City  of  Cairo  v. 
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Allen,  3  111.  App.  398;  City  of  Virden  v.  Fishback,  9  111. 
App.  82;  Watson  v.  Abry,  2  111.  App.  280.  Others  might  be 
cited. 

The  only  departure  from  this  course,  so  far  as  we  are  advised, 
was  in  the  case  of  City  of  Chicago  v.  Hasley,  25  111.  595. 
In  the  report  of  that  case  it  is  stated  that  the  execution  was 
issued  in  August  and  the  motion  to  quash  entered  in  June  of 
the  same  year,  a  misprint,  probably,  which  leaves  it  uncertain 
when,  in  reference  to  the  judgment,  the  motion  was  in  fact 
entered.  Under  the  practice,  not  uncommon  at  that  time,  of 
getting  an  order  for  execution  instanter  upon  a  special  show- 
ing, it  might  have  been  during  the  judgment  term.  But 
however  that  was,  it  is  evident  that  the  question  here  consid- 
ered was  not  raised  by  counsel  nor  discussed  by  the  court. 
The  opinion  states  that  the  ';  only  question"  was,  "can  the 
ordinary  writ  of  fieri  facias  legally  be  issued  against  a  muni- 
cipal corporation  on  a  judgment  for  debt  or  damages  recovered 
against  it,"  and  no  other  is  noticed.  Possibly  the  importance 
of  that  question  and  of  its  early  decision  induced  the  overlook- 
ing or  waiving  of  the  other.  Therefore,  aud  in  view  of  later 
expressions,  we  are  inclined  to  think  it  ought  not  be  regarded 
as  authority  upon  the  one  here  involved,  and  that  the  motion 
was  rightly  denied. 

Affirmed. 


Matthew  Parker  et  al. 

v. 
John  W.  Cain. 

Creditor* 8  Bill — Fraudulent  Conveyance. 

A  conveyance  by  a  debtor  solely  to  secure  a  future  support  is  fraudulent  as 
against  creditors. 

[Opinion  filed  May  25,  18S8.] 
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In  error  to  the  Circuit  Court  of  De  Witt  County;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  E.  A.  Lemon,  for  plaintiffs  in  error. 

Messrs.  Fuller  &  Ingham,  for  defendant  in  error. 

Conger,  P.  J.  This  is  a  creditor's  bill  to  set  aside  a  certain 
conveyance  as  fraudulent. 

On  the  14th  of  March,  1885,  Julia  A.  Parker  was  the  owner 
of  a  life  estate  in  certain  lands,  of  which  her  three  children, 
Edwin  Parker,  Flora  Parker  and  Nettie  Rockhold,  nee  Parker, 
were  the  owners  of  the  fee,  and  on  that  day  Mrs.  Parker  con- 
veyed by  quit  claim  deed  her  life  estate  in  the  property  to 
appellant,  Matthew  Parker. 

The  reason  for  so  doing,  and  the  consideration  upon  which 
such  conveyance  was  based  is  shown  by  the  following  agree- 
ment executed  by  the  parties : 

"Exhibit  A." 

"Whereas,  Julia  A.  Parker  has  this  day  conveyed  to  me, 
Matthew  Parker,  her  life  estate  in  certain  real  estate,  more 
particularly  described  in  a  quit  claim  deed  of  this  date,  from 
her  to  me,  and  this  day  filed  for  record  in  the  recorder's  office 
of  De  Witt  county,  Illinois,  (which  see)  for  which  I  am  to 
pay  her  the  sum  of  one  hundred  and  fifty  dollars  per  year, 
during  her  natural  life,  or  until  the  times  hereinafter  men- 
tioned, for  one  of  which  annual  payments  1  have  this  day 
given  my  note,  due  March  1,  18S6,  now  this  agreement  wit- 
nesseth,  that  if  the  said  Julia  A.  Parker  shall  be  living  on  the 
1st  day  of  March,  1880,  I  shall  give  a  like  note  for  $150  to 
her,  due  in  one  year  from  that  date,  with  eight  per  cent, 
interest,  and  on  the  1st  day  of  each  succeeding  March,  if  she 
shall  be  living,  until  March  1, 1888,  inclusive.  And  on  March 
1,  1889, 1  agree  to  execute  a  quit  claim  deed  to  Edwin  Parker, 
for  the  undivided  one  third  of  said  real  estate,  and  on  said  last 
mentioned  date,  if  said  Julia  A.  Parker  shall  be  living,  I  am 
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to  execute  to  her  my  note  for  $75,  due  in  one  year  from  that 
date,  with  eight  per  cent,  interest,  and  on  March  1,  1590,  I 
agree  to  execute  to  Flora  Parker  a  quit  claim  deed  for  the 
remaining  undivided  one-third  of  said  real  estate,  I  having 
already  executed  a  quit  claim  deed  to  Nettie  Roekhold,  nee 
Parker,  for  the  undivided  one-third  of  said  real  estate.  It  is 
expressly  understood  and  agreed  that  in  case  of  the  death  of 
the  6aid  Julia  A.  Parker  in  the  meantime,  then  no  further 
note  or  notes  shall  be  given,  and  this  contract  shall  be  at  an 
end  and  all  liability  shall  cease. 

"  The  consideration  of  said  quit  claim  deed  from  paid' Jnlia  A. 
Parker  to  said  Matthew  Parker  is  the  consideration  for  this 
agreement.     Dated  this  14th  day  of  March,  1S85. 

"  Matthew  Parker, 
"  Julia  Parker." 

March  20,  1SS5,  six  days  after  such  conveyance  was  made, 
appellee,  John  Cain,  recovered  a  judgment  against  Julia 
Parker  for  groceries  and  supplies  furnished  her  during  the 
years  1SS2,  1SS3  and  1884,  and  having  failed  to  make  his  debt 
by  an  execution,  tiled  the  bill  in  this  case. 

From  a  careful  consideration  of  the  foregoing  agreement  we 
have  reached  the  conclusion  that  the  conveyance  made  by  Mrs. 
Parker  ban  not  be  sustained,  for  the  reason  that  it  was  made 
solely  to  secure  a  future  support  for  the  grantor.  It  provides 
for  the  payment  to  Mrs.  Parker  of  the  sum  of  $150  per 
annum  for  the  years  18S6,  1SS7,  1888,  1889,  and  for  the  year 
1890  the  sum  of  $75,  provided  Mrs.  Parker  shall  so  long  live, 
and  should  she  die,  nothing  thereafter.  There  is  no  absolute 
liability  upon  Parker  to  pay  anything,  except  the  first  pay- 
ment for  which  he  executed  his  note,  unless  Mrs.  Parker 
should  remain  alive. 

Had  the  various  payments  been  made  to  depend  upon  no 
contingency,  the  mere  fact  that  they  were  to  be  made  at  a  sub- 
sequent time  would  in  no  way  have  tainted  the  transaction. 

She  had  a  right  to  sell  her  property  for  an  honest  and  fair 
consideration,  as  the  law  deems  such  consideration  so  received 
as  standing  in  the  place  of,  and  representing  to  her  creditors. 
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the  property  sold.  But  in  this  transaction  Mrs.  Parker,  beside 
the  first  note,  gets  nothing  but  a  promise  to  pension  her  for 
a  certain  number  of  years,  if  she  lives,  and  if  she  dies  her 
estate  is  to  get  nothing.  Annis  v.  Bonar,  86  111.  128;  Lawson 
v.  Funk,  108  III.  502. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affimied. 


C.  Aultman  &  Co. 

v. 
Henry  Ohl  et  al. 

Negotiable  Instruments — Note — Evidence — Warranty — Contract  of  Sale 
—  Waiver. 

An  error  in  the  exclusion  of  evidence,  which  has  worked  no  injury  to  the 
appellant,  is  not  sufficient  ground  for  reversal. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  the  County  Court  of  Champaign  County;  the 
Hon.  J.  W.  Langley,  Judge,  presiding. 

Mr.  W.  A.  Perkins,  for  appellants. 

Messrs.  Ray  &  Slacson,  for  appellees. 

Conger,  P.  J.  This  was  a  suit  brought  upon  two  promis- 
sory notes  given  in  payment  for  a  mowing  machine,  and  the 
defense  set  up  was  that  the  machine  would  not  work  as  repre- 
sented and  was  worthless.  Verdict  and  judgment  for  defend- 
ants. 

The  principal  error  complained  of  by  appellant  is  the  re- 
fusal by  the  court  to  permit  the  warranty  printed  upon  the 
back  of  the  order  given  by  appellees  to  appellant  for  the 
machine,  to  be  read  to  the  jury. 
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The  order  was  as  follows: 

"C.  Aultman  &  Co.,  Canton,  Ohio. 

"  Tolono,  Illinois,  June  26,  1S85. 

u  The  undersigned  has  this  day  bought  of  your  agent,  W. 
II.  Vanaslen,  at  Tolono,  Illinois,  one  Buckeye  Dropper  and 
Mower,  combined,  to  be  delivered,  if  possible,  at  (insert  plain 
and  full  description  of  machine  wanted)  Tolono,  on  the  30th 
day  of  June,  1885,  where  he  agrees  to  receive  the  6aine  and 
pay  freight  from  Canton,  and  at  the  same  time  pay  to  your 

order  one  hundred  and  fifteen  dollars  as  follows,  cash,  $ 

and  notes  with  approved  security,  bearing  interest  at  seven 
per  cent,  as  follows: 

"  One  for  £38.35,  due  Jan.  1, 18S6;  one  for  $3S.35,  due  Oct. 

1,  1886;  one  for  $38.30,  due  Jan.  1,  18S7;  one  for  $ 

due 188  .     The  machine  above  ordered  to  be  subject 

to  warranty  printed  on  back  of  this  order. 

"  Henry  Ohl. 

"Post  office,  Pe60tum.  County,  Champaign,  State  of 
Illinois." 

Copy  of  the  warranty  on  the  back  of  the  order  refused  by 
the  court  to  go  to  the  jury  as  evidence: 

"  Warranty. 

"The  machine  herewith  ordered  is  warranted,  with  proper 
usage  and  management,  to  work  equal  to  or  better  than  any 
first  class  machine  made  for  doing  the  same  work.  If,  in  one 
day's  trial,  it  shall  not  perform  as  above  warranty  provides, 
the  purchaser  agrees  to  notify  C.  Aultman  &  Co.,  or  the  agent 
within  named,  and  allow  them  time  to  get  to  the  machine  and 
remedy  the  defect,  if  there  be  any  (if  it  be  of  such  a  nature 
that  a  remedy  can  not  be  suggested  by  letter),  the  purchaser 
rendering  necessary  and  friendly  assistance.  If  the  machine 
can  not  be  made  to  till  the  warranty,  it  shall  be  returned  by 
the  purchaser  to  the  place  where  received.  More  than  one 
dav's  use  of  said  machine  shall  be  considered  an  acceptance  of 
it,  and  this  warranty  shall  not  be  binding  if  the  machine  shall 
be  delivered  before  settlement  shall  have  been  made  for  same 
as  stipulated." 
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The  court,  we  think,  erred  in  not  permitting  the  warranty 
to  go  to  the  jury,  that  they  might  determine  from  all  the  evi- 
dence in  the  case  whether  it  formed  a  part  of  the  contract 
between  the  parties  or  not.  If  any  misrepresentations  or  con- 
cealments were  made  at  the  time  the  order  was  signed,  by 
appellants  or  their  agents,  it  might  be  that  the  jury  would  be 
authorized  to  say  it  was  no  part  of  the  contract  signed  by  ap- 
pellee, but  it,  together  with  all  the  circumstances  attending  the 
execution  of  the  order,  should  have  gone  to  the  jury. 

But  we  do  not  think  this  erroneous  ruling  of  the  court 
worked  any  substantial  wrong  to  appellants,  for  the  reason 
that  appellee  did,  within  two  or  three  days  after  receiving  the 
machine,  report  to  appellant's  agent  the  fact  that  the  machine 
would  not  work,  and  from  that  time  on,  he  kept  it  at  appel- 
lant's request,  and  there  was  therefore  upon  the  appellant  a 
waiver  of  the  terms  contained  in  the  warranty. 

The  judgment  of  the  County  Court  will  be  affirmed. 

Judgment  affirmed. 


Gilbert  A.  Van  Duyn  and  Geo.   B.  Hem  en  way, 

Partners, 

v, 

Aultman  &  Co. 

Agency— Contract — Sale  of  Farm  Implements — Jurisdiction — Evidence. 

In  an  action  brought  by  a  manufacturer  of  farm  machinery,  upon  an 
agency  contract  to  recover  the  value  of  machinery  sold,  t  being  alleged  that 
the  purchase  price  was  lost  because  of  the  failure  of  the  agents  to  obey  the 
instructions  of  the  company,  this  court  affirms  the  judgment  for  the  plaintiff, 
the  evi  lence  being  sharply  conflicting  and  there  being  no  substantial  error 
in  the  instructions. 

1  Opinion  filed  May  25,  18S8.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
lion.  J.  A.  Cbeighton,  Judge,  presiding. 
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Messrs.  Brown,  Wheeler  &  Brown,  for  appellants. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Conger,  P.  J.  Appellants  were  the  agents  of  appellee  for 
selling  the  latter's  machines.  A  machine  was  6old  to  one  De 
Gouveia,  and  delivered  to  him  without  taking  such  security 
as  was  required  by  the  contract  of  agency  between  appellants 
and  appellee.  The  machine  was  never  paid  for,  and  the  price 
was  wholly  lost  to  appellee,  who  thereupon  brings  this  suit 
against  appellants  and  seeks  to  recover  upon  the  ground  that  it 
was  lost  by  the  failure  of  appellauts  to  perform  their  contract 
of  agency  in  taking  proper  security  from  De  Gouveia  before 
delivering  the  machine. 

Appellee  recovered  a  verdict  for  §1,777.52,  and  a  remittitur 
was  entered  for  $375,  whereupon  a  judgment  was  rendered 
for  $1,402.52. 

The  vital  and  contested  question  is,  did  appellants  or  appel- 
lee, by  its  general  agent,  Mickle,  make  the  sale  to  De  Gouveia. 
The  evidence  upon  this  point  is  quite  contradictory,  and  con- 
sists of  many  circumstances  upon  which  reliance  is  placed  by 
the  parties  to  strengthen  the  direct  statements  of  the  witnesses. 

We  have  examined  it  all  with  care,  but  can  see  no  good 
purpose  to  be  subserved  by  referring  to  it  at  length. 

We  can  not  say  that  the  jury  were  not  warranted  by  it,  in 
reaching  the  conclusion  they  did. 

The  fourth  instruction  docs  not,  as  we  construe  it,  give  the 
jury  to  understand  that  if  Mickle  sold  the  machine,  still  the 
sale  should  be  considered  as  made  by  appellants,  unless  Mickle 
had  authority  to  waive  the  terms  of  the  contract  It  is  6ilent 
as  to  who  made  the  sale  and  only  instructs  the  jury  as  to  when 
and  under  what  authority  Mickle  could  vary  the  terms  of  the 
contract,  and  if,  as  insisted,  it  was  not  applicable  to  any  issue 
being  tried,  we  can  not  see  that  it  was  calculated  to  do  appel- 
lants any  injury. 

The  judgment  of  the  Circuit  Cuurt  will  be  affirmed. 

Judgment  affirmed. 
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Weir  &  Creig 

v. 

William  M.  Dustin, 

Attachment — Fraudulent  Conveyances — Assignment. 

A  conveyance  by  a  debtor  in  failing  circumstances,  who  does  not  desire  to 
make  a  general  assignment,  made  in  good  faith  in  satisfaction  oC  a  particu- 
lar indebtedness,  is  not  fraudulent  as  against  other  creditors. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Logan  County;  the 
Hon.  G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Franklin  P.  Simmons  and  S.  L.  Wallace,  for  ap- 
pellants. 

Messrs.  Blinn  &  Hoblit  and  Beach  &  Hondett,  for  appel- 
lee. 

To  sustain  an  attachment  on  the  ground  that  the  debtor  is 
about  fraudulently  to  conceal,  assign  or  otherwise  dispose  of 
his  property  or  effects  so  as  to  hinder  or  delay  his  creditors,  a 
fraudulent  intent  must  be  proved.  Shove  v.  Farwell,  9  111, 
App.  256;  Drake  on  Attachments,  Sec.  74,  p.  52;  McPike  & 
Fox  v.  Attwell,  34  Kan.  142;  Milliken  v.  Dart,  26  Hun,  24; 
Dunn  v.  Jackson,  59  Ala.  203. 

A  debtor,  who  is  also  a  member  of  a  firm,  may  convey  his 
individual  property  to  pay  or  secure  firm  debts,  and  his  indi~ 
vidua!  creditors  can  not  complain.  Mclntyre  v.  Yates  et  al. 
104  111.  491;  Ladd  v.  Griswold,  4  Gilm.  25;  Hapgood  v.  Corn- 
well,  48  111.  61;  Williams  v.  Adams,  16  111.  App.  564;  Bump 
on  Fraudulent  Conveyances,  383;  Kirby  v.  Schoonmaker,  3 
Barb.  Ch.  47;  Lindley  on  Part.  624. 

Conger,  P.  J.  This  was  a  suit  in  attachment  brought  by 
appellants  against  appellee.     The  affidavit  upon  which  the 
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writ  was  predicated  charged  appellee  with  the  fourth,  fifth, 
sixth,  seventh  and  eighth  grounds  mentioned  in  section  one  of 
the  attachment  act.  Upon  the  trial  the  issue  upon  the  indebt" 
edness  was  found  for  appellants,  and  judgment  was  rendered 
in  their  favor  for  $1,603.40. 

A  plea  was  filed  denying  all  of  the  alleged  grounds  for  issu- 
ing an  attachment,  and  upon  the  issue  formed  thereon  appel- 
lants were  unsuccessful. 

In  January,  1SS8,  appellee  formed  a  partnership  with  Charles 

A.  Nicholson,  and  his  son,  William  L.  Dustin,  to  carry  on  the 
banking  business  in  Lincoln,  Illinois,  under  the  firm  name  of 
William  M.  Dustin  &  Company. 

In  July,  1886,  appellee,  as  an  individual,  guaranteed  to 
appellants  certain  purchases  to  be  made  of  them  by  a  beef 
company,  in  Montana,  by  which  the  indebtedness  was  created 
for  which  this  suit  was  brought,  and  about  wrhich  no  question 
is  made  in  the  record. 

About  October  2,  1S86,  the  banking  firm  of  William  M. 
Dustin  &  Co.  failed,  and  on  November  8,  1886,  made  an 
assignment,  under  the  assignment  laws  of  this  State,  to  Aaron 

B.  Nicholson. 

On  the  15th  of  November,  1886,  appellee  executed  a  deed 
by  which,  for  the  expressed  consideration  of  $5,000,  he  con- 
veyed "  to  said  Aaron  B.  Nicholson,  assignee  of  William  M. 
Dustin  &  Co.,  insolvent  debtors,  for  the  use  and  benefit  of  all 
the  depositors  of  William  M.  Dustin  &  Co.,  the  following 
described  real  estate,  to-wit :  (describing  three  lots)  intend- 
ing hereby  to  vest  in  the  said  Aaron  B.  Nicholson,  assignee, 
the  same  title  in  and  to  said  real  estate  that  he  has  in  the 
estate  of  said  William  M.  Dustin  &  Co.,  for  the  sole  use  and 
benefit  of  their  depositors,  situated  in  the  county  of  Logan.*' 

There  c^in  be  no  question,  from  the  evidence,  that  appellee 
was  indebted  to  the  firm  of  William  M.  Dustin  &  Co.,  and 
that  the  conveyance  was  made  in  good  faith  on  the  part  of 
appellee  to  secure  the  partnership  creditors,  or  rather  the 
depositors  in  the  bank.  That  there  was  no  fraud,  in  fact, 
intended  or  accomplished,  we  think  the  jury  would  be  fully 
warranted,  from  the  evidence,  in  finding. 
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It  is  insisted,  however,  that  the  conveyance  of  November 
15,  1886,  was  fraudulent  in  law,  as  being  in  violation  of  the 
general  assignment  law  of  this  State;  that  it  was  in  reality 
attempting  to  make  an  assignment,  and  at  the  same  time  pre- 
ferring creditors. 

We  can  not  assent  to  this  proposition.  The  deed  was  not 
a  voluntary  assignment  for  the  benefit  of  creditors  generally, 
but  it  was  a  conveyance  of  specific  tracts  of  land  to  Nich- 
olson for  the  benefit  of  specified  creditors,  to  wit,  the 
depositors  in  the  bank  of  William  M.  Dustin  &  Co.  This 
he  clearly  had  the  right  to  do,  as  we  said  in  the  case  of 
E.  D.  C.  Haines  v.  James  E.  Chandler  et  al.?  26  111.  App.  400 : 
"  The  act  concerning  voluntary  assignment  does  not  oblige  an 
insolvent  debtor  to  make  a  general  assignment  in  conformity 
with  its  provisions  in  order  to  appropriate  his  estate,  or  any 
specific  portion  of  it,  to  the  payment  of  a  particular  debt,  nor 
prevent  his  preference  of  a  particular  creditor,  by  any  means 
that  were  previously  lawful,  excepting  only  a  general  assign- 
ment for  the  benefit  of  creditors.  He  may  confess  a  judg- 
ment, execute  a  mortgage,  legal  or  equitable,  or  turn  out  all 
or  any  of  the  specific  property  at  an  agreed  valuation,  if  done 
in  good  faith  for  the  satisfaction  of  one  debt,  though  others 
should  be  thereby  left  unprovided  for." 

In  Schroeder  v.  Walsh,  120  111.  411,  it  is  said:  "In  the 
absence  of  any  bankrupt  law  or  statute  to  the  contrary,  the 
law  is  well  settled  that  a  debtor  in  failing  circumstances,  not 
seeking  the  benefit  of  the  general  assignment  law,  may  prefer 
one  creditor  to  another  equally  meritorious,  if  done  in  good 
faith." 

Appellee,  by  making  this  deed,  was  not  seeking  the  benefit 
of  the  general  assignment  law;  no  attempt  was  made  to  con- 
form to  its  requirements,  but  a  direct  conveyance  of  specific 
property  for  the  benefit  of  specific  creditors  was  made. 
Nicholson  being  the  assignee  of  the  insolvent  bank,  there 
would  seem  to  be  the  utmost  propriety  in  conveying  the  prop- 
erty directly  to  him.  No  trust,  secret  or  otherwise,  was 
reserved  for  the  benefit  of  the  grantor,  and  wo  can  see  no 
reason  for  holding  the  conveyance  invalid. 
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There  being  no  fraud  in  law  in  executing  this  conveyance, 
it  is  unnecessary  to  notice  the  other  question  discussed  at 
length  by  counsel,  i.  e.,  whether  a  transaction  which  is  done 
in  good  faith  by 'a  failing  debtor,  without  any  fraudulent 
intent  upon  his  part,  but  which  the  law  may  deem  fraudulent, 
will  authorize  an  attachment 

As  we  hold  the  deed  was  not  fraudulent,  nor  void  in  law, 
and  the  evidence  fully  justified  the  jury  in  finding  that  no 
fraudulent  intent  existed  in  executing  it,  it  is  unnecessary  to 
discuss  this  question  further. 

The  instructions  of  the  court  below  were  in  accordance  with 
the  views  herein  expressed,  and  it  is  therefore  unnecessary  to 
notice  the  objections  to  them  in  detail. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed* 


Lucy  J.  Murray 

v. 

Benjamin  D.  Strang. 

Administration — Exception  to  Report  —  Life  Insurance — Benerohnt 
Association — Beneficiaries — *'  Legal  Representatives." 

Upon  exceptions  filed  to  a  report  of  an  administratrix  by  a  creditor  of 
the  estate  of  her  deceased  husband,  touching  her  failure  to  charge  herself 
with  the  proceeds  of  a  certificate  in  a  benevolent  association  of  which  her 
husband  was  a  member,  it  is  held:  That,  in  accordance  with  the  intention  of 
the  parties,  the  words  "  legal  representatives "  are  to  be  construed  as 
referring  to  the  widow,  orphans  and  heirs  of  the  deceased:  and  that  the 
administratrix  is  not  chargeable  as  such  with  the  proceeds  of  said  cer- 
tificate. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  tbe  Circuit  Court  of  Green  County;  the  Hon. 
G.  W.  Herdman,  Judge,  presiding. 
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i  .  ■  r 

Messrs.  John  W.  Starkky  and  Brown  &  Kirbt,  for  appel- 
lant. 

A  corporation,  public  or  private,  possesses  and  can  exercise 
no  other  powers  than  those  specifically  conferred  by  the  act 
creating  it,  or  such  as  are  incidental  or  necessary  to  carry  into 
effect  the  purposes  for  which  it  was  created.  Caldwell  v. 
City  of  Alton,  33  111.  416;  Chicago  v.  Rumpff,  45  111.  9Q. 

The  contract  of  the  corporation  must  be  construed  so  as  to 
carry  out  the  purposes  for  which  it  was  organized.  Benefit 
Association  v.  Sears  et  al.,  114  111.  103;  Covenant  Benefit 
Association  v.  Spies,  114  111.  463-468. 

The  by-laws  and  constitution  of  an  association  are  evidence 
for  the  purpose  of  determining  the  character  of  the  contract 
made  with  its  members.  Covenant  Benefit  Association  v. 
Spies,  114  111.  463;  Highland  v.  Highland,  109  111.  366. 

The  nature  and  purposes  for  which  a  corporation  was  cre- 
ated is  the  controlling  consideration  in  determining  its  bv- 
laws,  and'if  they  are  foreign  to  its  character  and  a  departure 
from  its  purposes,  they  are  void.  If  otherwise,  and  they  are 
in  harmony  with  the  general  laws  of  the  State,  they  are  valid. 
People  v.  Chicago  Board  of  Trade,  45  111.  112. 

Associations  and  societies  which  are  intended  to  benefit 
widows,  orphans  and  devisees  of  deceased  members  thereof, 
and  members  who  have  received  a  permanent  disability  and 
where  no  annual  dues  or  premiums  are  required,  and  where 
members  shall  receive  no  money  as  profit  or  otherwise,  except 
for  permanent  disability,  shall  not  be  deemed  insurance  com- 
panies. Revised  Statutes,  Chap.  32,  Sec.  31;  Opinion  of 
Attorney  General,  December,  1884,  page  13;  Commercial 
League  v.  People,  90  111.  166-172. 

The  rules  and  regulations  of  a  mutual  society  designed  to 
secure,  upon  the  death  of  a  member,  payment  of  moneys  to 
those  who  are  dependent  upon  him,  should  be  liberally  con- 
strued by  the  court,  so  as  to  effect  its  benevolent  purpose,  and 
should  not  be  so  construed  as  to  defeat  that  purpose,  if  their 
language  admits  of  any  other  reasonable  construction.  Ballou 
v.  Giles,  7  N.  W.  R.  273. 
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Upon  the  death  of  a  member  of  any  such  association,  the 
administrator  of  the  deceased  member  will  in  no  case  be 
entitled  to  monevs  from  6aid  benefit  fund  for  the  creditors  of 
the  deceased.  Diedrich  et  al.  v.  The  Madison  Relief  Asso- 
ciation,^ Wis.  79;  Ballon  v.  Giles,  7  Northwestern  Rep.  273; 
Hodges'  Appeal,  Chicago  Legal  News,  August  21,  1880,  page 
421;  Kentucky  Masonic  Mutual  Life  Insurance  Company  v. 
Miller,  administrator,  13  Bush,  480. 

Even  if  the  by-laws  of  such  an  association  should  provide 
that  the  payment  shall  be  made  to  his  executor,  snch  executor 
would  hold  the  fund  as  trustee  for  the  beneficiaries  named  in 
the  charter,  but  not  as  general  assets.  Daniels,  executor,  v. 
Pratt,  143  Mass.  216;  American  Legion  of  Honor  v.  Perry, 
140  Mass.  580. 

%  The  term  "legal  representatives"  does  not  always  mean 
administrator  or  executor.  It  may  mean  heirs,  next  of  kin 
or  descendants,  and  sometimes  assignee  or  grantee.  The  senre 
in  which  the  term  is  to  be  understood  depends  upon  the  inten- 
tion of  the  parties  using  it,  and  is  to  be  gathered,  not  always 
from  the  instrument  itself,  but  as  well  from  the  surrounding 
circumstances.  L006V.  John  Hancock  Mutual  Life  Insurance 
Co.,  41  Mo.  538;  Delaunay  v.  Bennett,  4  Gilm.  454;  More- 
house v.Phelps,  18  111.  472;  Warnecke  v.  Lembca,  71111.  91; 
Bowman  v.  Long,  89  111.  19. 

Mr.  Mark  Meyerstein,  for  appellee. 

We  think  that  the  questions  at  issue  must  be  determined 
from  the  certificate  of  membership  alone,  and  that  all  extrinsic 
evidence  as  to  the  object  and  purpose  of  the  said  Masonic 
Benevolent  Association,  as  shown  bv  the  alleged  constitution 
and  by-laws,  is  wholly  inadmissible  to  change  the  contract  as 
set  forth  in  that  certificate  of  membership;  and  we  candidly 
also  state  that  it  is  now  our  judgment,  that  all  the  other  extrinsic 
evidence  introduced  for  the  purpose  of  showing  what  was 
Murray's  intention  when  he  procured  this  life  indemnity,  is 
equally  inadmissible.  We  however  insist,  that  if  all  this 
extrinsic  evidence  is  a  proper  and  legitimate  subject  to  be  con- 
sidered by  the  court  in  determining  questions  of  fact,  it  largely 
preponderates  in  favor  of  appellee. 
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We  contend  that  the  certificate  of  membership  in  evidence 
is  nothing  more  nor  less  than  a  policy  of  insurance  on  the  life 
of  John  II.  Murray,  deceased,  issued  in  his  lifetime.  The 
Illinois  Masons'  Benevolent  Societv  v.  Charles  E.  R.  Win- 
throp,  Adm'r,  etc.,  85  111.  537;  Masons'  Benevolent  Society 
v.  Elizabeth  Baldwin,  86  111.  479. 

We  claim  that  this  certificate  of  membership  is  a  contract 
entered  into  bv  the  Masonic  Benevolent  Association  of  Cen- 
tral  Illinois  on  the  one  part,  and  John  H.  Murray  on  the  other 
part.  By  this  contract  the  said  association  in  substance  prom- 
ises and  agrees,  for  a  good  and  valuable  consideration,  to  and 
with  the  said  John  II.  Murray,  his  heirs,  executors,  adminis- 
trators and  assigns,  well  and  truly  to  pay  or  cause  to  be  paid 
to  the  devisees  or  legal  representatives  of  the  said  John  II. 
Murray,  after  due  notice  and  satisfactory  evidence  of  the  death 
of  the  6aid  John  II.  Murray,  a  certain  am'ount  of  money. 

The  controversy  in  this  case  is  not  between  that  association 
and  the  payees  of  that  certificate. 

We  contend  that  the  term  legal  representatives  in  this  policy 
means  none  other  than  the  administrator  or  executor  of  the 
estate  of  John  II.  Murray,  deceased. 

While  it  is  undoubtedly  true  that  the  term  legal  representa- 
tives may  sometimes  mean  heirs,  next  of  kin,  assignee  or  even 
grantee,  yet  we  claim  it  to  be  an  inflexible  rule  of  law,  that 
the  administrator  or  executor  is  the  legal  representative  of  the 
decedent  as  to  all  the  personal  estate.  Louis  Warnecke  et  al. 
v.  Leinbca,  71  111.  91. 

Legal  representative  or  personal  representative  in  the  com- 
monly accepted  sense  means  administrator  or  executor.  Id. 
p.  92. 

Wall,  J.  John  II.  Murray,  of  Roodhousc,  in  Greene 
County,  Illinois,  died  intestate,  leaving  him  surviving  a 
widow,  Lucy  J.  Murray,  and  one  child,  a  son. 

Prior  to  his  death,  and  on  the  28th  day  of  November,  1884, 
he  had  taken  out  a  certificate  of  membership  in  the  Masonic 
Benevolent  Association  of  Central  Illinois.  By  said  certifi- 
cate of  membership,  the  said  association  did  promise  and  agree 
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to  and  with  the  said  John  H.  Murray,  his  heirs,  executors, 
administrators  and  assigns,  well  and  truly  to  pay  or  cause  to 
be  paid  to  the  devisees  or  legal  representatives  of  the  paid 
John  EL  Murray,  within  thirty  days  after  due  notice  and  satis- 
factory evidence  of  the  death  of  the  said  John  II.  Murray, 
and  proof  of  interest,  should  be  received  at  the  office  of  the 
association,  the  amount  of  five  thousand  dollars,  or  one  dollar 
for  each  member  of  the  association  at  the  time  of  his  death, 
less  the  expense  of  collecting  the  same,  not  to  exceed  ten 
per  cent. 

Lucy  J.  Murray,  the  appellant,  was  duly  appointed  adminis- 
tratrix of  the  estate  of  said  decedent,  and  collected  and  received 
from  the  said  association  the  sum  of  $3,901.05.  The  said 
administratrix  filed  her  report  in  the  Probate  Court  of  Greene 
County,  Illinois,  as  administratrix  as  aforesaid,  not  charging 
herself  with  the  said*  sum  of  $3,901.05.  Benjamin  D.  Strang,a 
creditor  of  the  estate,  filed  his  exceptions  to  the  administratrix' 
report,  objecting  to  the  same,  among  other  reasons,  because 
she  had  failed  to  charge  herself  with  the  said  sum  of 
$3,901.05. 

Upon  a  hearing  in  the  County  Court  of  the  exceptions 
to  the  report  of  the  administratrix,  the  court  overruled  the 
objections  and  approved  tlie  report;  whereupon  Benjamin  D. 
Strang  took  an  appeal  to  the  Circuit  Court. 

Upon  the  trial  of  said  appeal  in  the  Circuit  Court,  before 
the  judge,  without  a  jury,  the  court  ordered  that  the  said 
exception  to  the  report  of  the  administratrix  be  sustained,  and 
that  all  other  exceptions  to  said  report  be  overruled,  and  that 
the  said  Lucy  J.  Murray,  as  administratrix,  charge  herself 
with  all  money  received  by  her  from  the  6aid  Masonic  Benev- 
olent Association  as  part  of  the  assets  of  the  personal  estate 
of  John  H.  Murray,  deceased,  to  be  applied  and  paid  out  by 
her,  as  such  administratrix,  under  the  direction  of  the  County 
Court  of  Greene  County,  Illinois,  to  reverse  which  order  and 
judgment  the  said  Lucy  J.  Murray  brings  her  appeal  to  this 
court. 

The  question  is  as  to  the  true  construction  to  be  given  to 
the  term  "legal  representatives"  asu6edinthe  certificate  of 
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membership.  By  that  instrument  the  company  did  "  promise 
and  agree  to  and  with  the  said  John  H.  Murray,  hi6  heirs, 
executors,  administrators  and  assigns,  well  and  truly  to  pay 
or  cause  to  be  paid  to  the  devisees  or  legal  representatives 
of  said  John  II.  Murray,'1  etc.  It  is  to  be  noticed  that  the 
term  u  heirs,  executors,  administrators  and  assigns,"  are 
used,  and  also  the  temis  "devitecs  or  legal  representatives" 
as  though  the  two  phrases  did  not  necessarily  refer  to  the 
same  persons,  and  as  a  matter  of  law  they  do  not,  though  it  is 
true  that  the  term  "  legal  representatives,"  when  referring  to 
those  who  are  entitled  by  law  to  the  personal  estate  of  a  de- 
cedent, if  there  is  nothing  in  the  contract  or  circumstances  to 
indicate  otherwise,  uniformly  mean  executors  and  adminis- 
trators. 

In  ascertaining  the  meaning  to  be  given  to  the  expression 
the  intention  of  the  parties  may  be  gathered  not  solely  from 
the  instrument  but  in  part  from  the  concomitant  circumstances, 
the  existing  state  of  things  and  the  relative  situation  of  par- 
ties to  be  affected.  Bowman  v.  Long,  89  111.  19;  Johnson  v. 
Van  Epps,  110  111.  551;  Redtield  on  Wills,  Vol.  2,  p.  402, 
et  seq. 

By  the  express  language  of  its  constitution  the  object  of  the 
company  or  association  issuing  the  certificate  was  to  provide 
pecuniary  aid  "  for  the  widows,  orphans,  heirs  and  devisees 
of  deceased  members  and  for  no  other  purpose  whatever."  It 
was  not  the  ordinary  case  of  life  insurance  offered  by  an  in- 
surance company  to  the  public,  but  it  was  rather  for  the  special 
use  and  benefit  of  persons  belonging  to  the  Masonic  order  and 
was  limited  to  the  pecuuiary  aid  of  their  widows,  orphans 
and  devisees.  The  certificate,  as  understood  by  the  company 
or  association  issuing  it,  must  have  been  intended  to  carry  out 
the  object  for  which  the  association  was  instituted  and  the 
words  in  question  were,  no  doubt,  understood  by  the  insurer 
in  the  sense  contemplated  by  the  constitution  and  in  harmony 
with  its  objects. 

Were  they  so  understood  by  Murray,  the  insured  ? 

He  had  shown  him  a  copy  of  the  constitution  and  was,  no 
doubt,  familiar  with  the  designs  and  purposes  of  the  organi- 
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zation,  and  was,  probably,  advised  of  the  particular  nature  of 
indemnity  offered  by  it  lie  stated  at  the  time  that  he  in- 
tended to  take  out  a  policy  for  the  benefit  of  his  wife  an  J 
child. 

It  is  true,  there  is  some  evidence,  consisting  of  declarations 
made  at  an  earlier  date,  tending  to  show  a  different  purpose, 
but  after  carefully  considering  the  whole  case  as  it  appears  of 
record,  we  are  inclined  to  hold  that,  accoi  ding  to  the  intention 
of  the  parties  to  this  contract  the  terms  "  legal  representa- 
tives" here  mean,  those  who  are  such  in  the  contemplation  of 
the  constitution  of  the  coni|>any,  viz.,  the  widow,  orphans  and 
heirs  of  the  deceased.  It  follows  that  the  administratrix  could 
hold  the  money,  not  for  the  benefit  of  creditors  or  of  the 
estate  generally,  but  for  those  who  are  the  beneficiaries  in- 
tended in  the  certificate.  The  judgment  will  be  reversed  and 
the  cause  remanded,  with  instructions  to  overrule  the  excep- 
tions to  the  rpport  and  to  affirm  the  judgment  of  the  County 
Court. 

Heversed  and  remanded. 


City  of  Bloomingtox 

v. 

Linus  Graves. 


Municipal  Corporations — Excavation  and  Obstruction  of  Street — Pen- 
alty under  Ordinance — Possession — Evidence. 

1.  In  a  prosecution  under  an  ordinance  by  a  municipal  corporation  to 
recover  a  penalty  for  excavating"  and  obstructing  a  street,  wherein  the 
plaintiff's  claim  rests  solely  upon  the  extent  of  actual  possession  shown,  its 
proof  of  such  possession  of  the  strip  of  ground  in  question  is  not  so  con- 
vincing as  to  require  the  reversal  of  the  judgment  for  the  defendant. 

2.  In  such  cases  title  deeds,  maps  and  plat*  are  admissible  in  evidence 
to  show  the  extent  of  the  defendant's  possession,  but  not  to  show  the  title 
which  is  not  involved. 

[Opinion  filed  May  25, 1S38.] 
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Appeal  from  the  County  Court  of  McLean  County;  the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

Mr.  A.  E.  DeMange,  for  appellant 

If  the  city  was  in  such  possession  of  the  street,  no  matter 
whether  that  part  of  it  sought  to  be  taken  by  appellee  was 
legally  a  part  of  it  or  not,  it  was  bound  to  keep  the  whole 
street  clear  of  obstructions  and  in  a  safe  condition  for  public 
travel,  and  would  have  been  liable  for  all  damages  caused  by 
the  excavations  or  obstructions  placed  there  by  appellee. 
Dillon  on  Mimic.  Corp.  (3d  Ed.),  Vol.  2,  Sec.  1009,  and  cases 
cited. 

Such  a  liability  certainly  implies  the  corresponding  right  to 
protect  such  possession  with  all  the  police  power  at  its  com- 
mand.    City  of  Chicago  v.  Wright,  69  111.  322. 

In  addition  to  its  police  power  it  seems  clear  that  its  pos- 
sessory rights  must  be  equally  as  strong  as  those  of  a  natural 
person,  upon  whom  no  public  duty  rests.  City  of  Chicago  v. 
Wright,  supra. 

It  also  seems  clear  that  when  the  burden  of  liability  is  im- 
posed on  municipal  corporations  for  all  damages  caused  by 
obstructions  on  ground  in  their  possession  used  as  public 
streets,  that  in  prosecutions  like  this,  for  placing  such  obstruc- 
tions thereon,  such  corporations  should  be  protected  by  the 
same  rules  of  evidence  as  pertain  to  actions  of  forcible  entry 
between  individuals. 

In  such  cases  the  law  is  well  established  that  the  defendant 
can  not  interpose  evidence  of  title  in  defense.  Dillon  on  Mn- 
nic.  Corp.  (3d  Ed.),  Vol.  2,  Sec.  639;  McCartney  v.  McMnllin, 
38  111.237;  Smith  v.  Iloag,  45  111.  250;  Thompson  v.  Sorn- 
berger,  59  111.  326;  Doty  v.  Burdick,  83  111.  475. 

Messrs.  Fifer  &  !Philltps  and  Mr.  E.  M.  Prince,  for  appel- 
lee. 

Title  deeds  may  be  read  in  evidence  in  actions  of  forcible 
entry  and  detainer  for  the  purpose  of  showing  the  extent  of 
possession;  and  proof  of  boundaries  is  competent  for  the 
same  purpose.  Brooks  v.  Brnyn,  IS  111.  539;  Hnftalin  v. 
Misner,  70  111.  205;  Pearson  v.  Herr,  53  111.  144. 
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If  the  city,  instead  of  prosecuting  Graves  under  its  ordi- 
nances for  a  penalty,  had  brought  its  action  of  forcible  entry 
and  detainer  for  an  invasion  of  its  possession,  which  would,  we 
concede,  raise  the  same  legal  question,  it  would  then  be  incum- 
bent on  the  city  (it  having  rto  paper  title  covering  the  place) 
to  show  an  actual  possession  of  the  place  where  Graves  put 
the  obstruction,  and  a  mere  constructive  possession  would  not 
be  sufficient.  Thompson  v.  Sornberger,  59  111.  326;  McCart- 
ney v.  McMnllen,  38  111.  237. 

uIf  a  party  does  not  make  the  entry  under  a  paper  title,  his 
possession  is  adverse  only  to  the  portion  actually  occupied. 
*  *  *  But  where  a  party  enters  under  a  conveyance  of  a 
single  tract  of  land,  his  actual  occupation  of  a  part,  with  a 
claim  of  title  to  the  whole,  will  inure  as  a  possession  of  the 
entire  tract.  In  such  case  the  possession  is  regarded  as  co- 
extensive with  the  description  in  the  deed."  Turney  v. 
Chumbeilin.  15  111.  271;  Dills  v.  Hubbard,  21  111.  328. 

The  same  principle  of  law  applies  in  determining  what  man- 
ner of  possession  will  sustain  an  action  of  trespass,  which  this 
action  against  Graves  virtually  is.  If  one  owns  160  acres  of 
land  in  a  body,  holding  a  deed  therefor,  his  actual  possession 
of  forty  acres  of  the  land  under  his  deed,  will,  if  the  other 
three  forties  are  unoccupied  and  vacant,  draw  to  him  the  pos- 
session, in  law,  of  the  whole.  Whitford  v.  Drexel,  IIS  111. 
600. 

But  if  the  party  has  no  deed  to  the  160  acres,  then  he  could 
only  sustain  an  action  of  trespass  to  the  part  of  which  he 
shows  himself  in  actual  possession.  I.  C.  R.  R.  Co.  v.  I.  &  I. 
C.  Ry.  Co.,  85  111.  211;  C.  &  N.  W.  Ry.  Co.  v.  Hoag,  90  HI. 
339. 

Pleasants,  J.  Appellee  had  charge  of  the  grounds  of  the 
cemetery  association,  which  lie  north  of  an'd  adjoining  Lincoln 
street  in  the  city  of  Bloomington.  Having  dug  a  line,  of  post 
holes  and  begun  to  erect  a  fence  six  or  seven  feet  south  of  the 
old  south  fence  which  had  been  standing  for  about  eighteen 
years,  he  was  fined  by  the  police  magistrate,  on  a  complaint 
under  the  ordinance,  for  excavating  and  obstructing  "  a  public 
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street"  of  said  city  without  permission.  On  appeal  to  the 
County  Court  the  verdict  was  for  the  defendant  in  each  of  two 
trials,  on  the  last  of  which  judgment  was  entered,  and  from 
that  judgment  this  appeal  is  prosecuted. 

Appellant  relied  wholly  on  alleged  actual  possession  up  to 
the  old  fence.  It  claimed  that  these  post  holes  were  dug  in  a 
gutter  cut  by  the  city,  in  grading  up  the  street,  at  a  proper 
distance  from  the  fence  to  admit  of  a  sidewalk  of  the  U6ual 
width  between  them,  and  that  this  strip  was  so  used,  though 
no  artificial  walk  had  been  laid  thereon. 

Appellee  claimed  they  were  not  in  the  gutter,  but  north  of 
it,  though  very  close,  and  that  the  gutter  was  the  limit  of  the 
city's  actual  possession. 

The  proof  of  actual  possession  of  this  strip  by  .the  city, 
apart  from  the  fact  that  people  passed  over  it,  is  to  our  minds 
by  no  means  convincing.  Several  witnesses  say,  in  general 
terms,  it  did  some  grading  there  for  a  sidewalk,  but  none  of 
them  identify  the  persons  who  did  it,  and  the  only  work  speci- 
fied was  a  little  filling  at  a  low  point  where  a  box  culvert 
crossed  the  6treet,  which  appellee  and  his  hired  man  say  they 
did,  and  with  a  view  to  making  a  fence.  One  say6  it  dug  out 
some  stumps,  but  on  cross-examination  admits  he  did  not  see 
it  done,  and  does  not  know  it  was  done  under  direction  of  the 
city.  Some  of  appellant's  witnesses  testified  that  nothing  was 
done  on  it;  that  it  was  as  nature  left  it.  Defendant  testified 
that  he  had  been  in  charge  of  the  cemetery  grounds  ever  since 
1801,  and  had  known  Lincoln  street  from  the  time  it  was  first 
laid  out;  that  the  first  fence  on  the  south  side  of  the  cemetery 
was  built  in  1831  or  1832;  that  it  was  a  few  feet  south  of  the 
present  fence  at  it3  west  end;  that  its  location  was  changed  in 
1S69  under  his  direction,  and  that  the  city  never  did  any  work 
upon  the  strip  in  question.  That  for  many  years  persons  and 
animals  had  passed  over  it  as  they  had  occasion,  and  so  had 
made  a  narrow,  crooked  path  thereon,  was  proved  and  admit- 
ted; but  appellant  made  no  claim  of  dedication  or  estoppel 
against  the  association,  and  defendant  insisted  that  this  use 
was  made  of  it  only  because  the  land  south  of  the  cemetery 
was  all  open,  and  the  part  along  the  fence  was  the  higher  and 
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better  pathway  in  muddy  times.  In  the  summer  of  18S4,  or 
between  that  time  and  the  commencement  of  this  suit,  the  city 
had  put  in  cinders  and  laid  a  brick  walk  on  the  south  side  of 
the  street,  since  which  time  passage  over  this  strip  has  been 
almost  entirely  discontinued. 

It  is  said  it  was  "  left  for  a  sidewalk; "  that  the  street  was 
graded  up  and  the  gutter  cut  uwith  reference  to"  that  use  of 
it.  But  we  apprehend  the  city  could  not  acquire  actual  pos- 
session of  it  by  lea vins;  it  for  any  purpose,  or  by  any  dealing 
with  other  land  with  whatever  reference  to  this.  And  we 
think  that  upon  all  the  oral  testimony  on  the  subject  the  jury 
might  well  have  believed  that  the  city  never  did  any  work 
upon  it,  and  that  under  the  conditions  shown,  the  use  made  of 
it  as  a  passage  way  would  have  been  just  the  same  if  there  had 
been  no  street  nor  any  pretense  of  one  including  it. 

Besides  the  oral  evidence,  however,  appellee  was  permitted, 
over  objection,  to  introduce  certain  maps  and  plats  in  connec- 
tion with  the  testimony  of  surveyors,  to  prove  that  according 
to  the  recorded  and  accepted  plat  of  the  city  the  north  line  of 
Lincoln  street  along  the  cemetery  grounds  was  the  half  section 
line,  which  was  also  the  south  boundary  of  those  grounds,  and 
that  the  gutter  spoken  of  was  on  that  line. 

From  these  it  would  appear  that  J.  E.  McClan  formerly 
owned  the  land  immediately  west,  and  extending  south,  and 
also  that  immediately  south  of  the  cemetery;  that  his  second 
addition  to  Bioomington  was  laid  out  in  185S,  on  the  land 
west  and  extending  south,  with  Lincoln  street  fifty  feet  in  width, 
and  bavins:  its  north  line  north  of  the  half  section  line;  that 
in  1869  he  laid  out  his  third  addition  on  the  land  immediately 
south  of  the  cemetery,  through  which  Lincoln  street  was  con- 
tinued east,  of  the  same  width,  but  with  its  north  line  coinci- 
dent with  the  half  section  line,  thus  making  a  jog  at  the  south- 
west corner  of  these  grounds;  and  that  the  gutter  mentioned 
is  on  that  line. 

The  admission  of  this  evidence  and  the  instruction  given  to 
the  jury  in  reference  to  it  are  the  principal  errors  here  alleged. 

In  an  action  of  trespass  quare  claummf regit  or  of  forcible 
entry  and  detainer,  to  .which  this  is  likened,  the  question  of 
title,  as  such,  is  not  involved,  but  only  that  of  possession. 
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Where  the  land  is  entirely  vacant  at  the  time  of  the  alleged 
trespass  or  forcible  entry,  either  party  may  introduce  his  title 
papers,  because  in  such  case  title  draws  to  it  a  constructive 
possession;  and  so  also  where  it  is  actually  occupied  in  part, 
the  party  so  occupying  may  introduce  them,  because  in  such 
case  they  fix  by  conclusive  presumption  the  extent  of  his 
actual  possession,  which  in  either  case  is  sufficient  for  all  the 
purposes  of  the  action.  But  where  the  plaintiff  rests  his  c'aini 
of  right  solely  upon  actual  possession,  it  will  be  established 
only  to  the  extent  of  such  possession  shown,  without  the  aid 
of  presumption  from  title;  and  therefore  the  introduction  of 
his  title  papers  by  the  defendant  would  be  useless  and  im- 
proper. If  there  is  no  evidence  tending  to  show  it,  there  is. 
nothing  for  him  to  overcome.  If  there  is  any,  his  title  papers 
— serving  in  any  case  to  show  only  constructive  possession,  or 
by  presumption  the  extent  of  his  actual  possession — would 
have  no  tendency  to  overcome  it;  for  there  can  be  no  construct- 
ive, or  presumptively  actual  possession  where  there  is  in  fact 
actual  possession.  All  this  is  too  well  settled  and  known  to 
require  the  citation  of  any  authority. 

But  it  will  bo  observed  that  in  this  case  the  defendant  did 
not  introduce  his  own  title  papers.  It  was  conceded  on  the 
one  hand  that  the  cemetery  association  owned  the  land  next 
north  of  the  street,  wherever  the  dividing  line  might  be,  and 
on  the  other  that  the  street  included  whatever  was  actually 
occupied  as  such  without  regard  to  paper  title.  The  question 
made  was  not  one  of  title,  or  of  constructive  or  presumptively 
actual  possession,  but  of  the  location  and  extent  of  what  was 
in  fact  actually  occupied  as  a  street. 

It  is  to  be  further  observed  that  the  case  is  somewhat 
peculiar  if  not  exceptional.  As  already  stated,  the  actual  pos- 
session to  be  proved  by  the  appellant  was  of  a  particu]ar  and 
limited  kind,  or  for  a  particular  and  limited  purpose,  as  a 
street.  This  might  be  shown,  not  only  as  in  other  cases  by 
any  work  done  on  the  land  by  the  city,  but  also,  as  not  in 
others,  by  the  mere  passage  over  it  of  those  who,  as  between 
these  parties,  were  third  persons,  without  explanation;  and 
although  evidence  of  the  latter  kind  might  be  weak  from  the 
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infrequency  of  such  passages  or  from  the  uncertainty  whether 
the  passers  so  used  it  as  of  public  right  or  only  because  it  was 
open,  convenient  and  unforbidden  ground,  it  would  still  be 
admissible  for  what  the  jury  might  consider  it  worth,  and 
would  be  hard  to  explain.  Being  unnamed,  it  would  be  im- 
possible for  the  defendant  to  produce  all  such  persons  and 
show  by  them  directly  how  they  regarded  and  used  it. 

He  must,  therefore,  allow  the  fact  to  go  without  explanation 
or  resort  to  other  evidence  for  that  purpose.  Any  circum- 
stance which  of  itself  or  in  connection  with  others  in  evidence 
would  tend  to  show  they  did  not  consider  it  a  street  or  use  it 
as  of  public  right,  would  be  competent. 

Then  if  it  appeared  that  until  the  street  was  improved  as 
at  the  commencement  of  this  suit,  all  the  land  south  of  the 
cemetery  fence  was  open  and  passed  over  by  all  who  saw  fit; 
that  the  part  next  to  the  fence  was  naturally  better  adapted 
to  such  use  than  the  other;  that  the  city  had  worked  up  to 
and  including  the  north  gutter,  but  no  further,  although  there 
was  no  material  obstacle  to  prevent,  and  had  laid  a  brick  side- 
walk south  of  the  other,  it  seems  to  us  the  fact  that  the  north 
gutter  was  the  boundary  in  that  direction  of  the  street  as  platted, 
would  tend  to  characterize  the  use  shown  to  have  been  made  of 
the  strip  in  question  and  rebut  the  effect  of  it  as  evidence  that 
the  strip  was  actually  occupied  as  part  of  the  street.  It  would 
more  fully  and  clearly  expose  the  situation  with  reference  to 
this  question,  and  yet  without  introducing  the  element  of 
title:  for  its  effect  would  be  the  same  if  the  city  owned  the 
land,  since  the  complaint  here  is  not  for  trespass  upon  its 
land,  but  for  excavating  and  obstructing  its  street.  Having 
in  fact  a  title  of  record,  the  city  should  not  be  allowed,  by 
wilfully  ignoring  it,  to  deprive  the  defendant  of  the  benefit  of 
the  evidence  of  its  location  and  limits  as  fixed  by  its  own  deed. 
These  would  throw  some  light  upon  the  character  of  the  use 
made  by  individuals  of  adjoining  open  land. 

The  jury  were  fully  advised  by  instructions  on  both  sides 
that  title  was  not  involved  and  its  determination  should  not 
influence  their  verdict ;  that  the  plats  were  to  be  considered 
only  as  bearing,  in  connection  with  the  other  evidence,  upon 
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the  extent  or  limit  of  the  city's  actual  possession  for  the  pur- 
poses of  a  street.  This  issue  has  been  twice  found  for  the 
appellee,  and  we  see  no  such  error  in  the  record  as  would 
require  a  reversal  of  the  judgment.     It  will  be  affirmed. 

Judgment  affirmed. 


,    Harriet  Chaney 
v.' 
The  Home,  Frontier  and  Foreign  Missionary  So- 
ciety of  the  United  Brethren  in  Christ. 

i 

Wills— Construction— Joinder  of  Wife—Sec.  2,  Chop.  148,  R.  S.— Evi- 
dence— Res  Gestae. 

1.  A  will  signed  by  "a  husband  and  wife,  the  latter  signing  merely  to  show 
her  consent  to  .the  disposition  of  property  thereby  made,  is  the  will  of  the 
husband  alone. 

2.  In  making  the  proof  required  to  establish  the  validity  of  a  will,  it  is 
proper  to  show  all  that  transpired  at  the  time  of  its  execution.  The  acts 
and  declarations  of  the  parties  participating  are  admissible  as  of  the  res 
gestcB. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
James  F.  Hughes,  Judge,  presiding. 

Messrs.  F.  K.  Dunn  and  S.  M.  Leitch,  for  appellant. 

Mr.  Horace  S.  Clark,  for  appellee. 

Wall,  J.  The  appellee  presented  to  the  County  Court 
for  probate,  as  the  last  will  of  Samuel  itix,  deceased,  the  fol- 
lowing instrument  in  writing: 

"Charleston,  III.,  August  14,  1885. 
"  We  give  and  bequeath  to   the  Home,  Frontier  and    For- 
eign Missionary  Society  of  the   United  Brethren  in    Christ, 
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organized  by  the  general  conference  of  said  church,  May  20, 
1853,  and  incorporated  in  Butler  county,  Ohio,  September 
23,  1854,  the  sum  of  one  thousand  dollars  (§1,000),  and  the 
receipt  of  the  treasurer  of  the  society  shall  be  a  sufficient  dis- 
charge thereof  to  my  executors  and  administrators. 

"  Samuel  Rix, 
"Attest:  "Elizabeth  Rix." 

"  Samuel  Mills, 

her 

"  Elizabeth  N.  X  Brown." 

murk. 

Probate  was  refused  by  the  County  Court  and  an  appeal 
was  taken  to  the  Circuit  Court,  where,  at  the  hearing,  it  was 
admitted  by  the  parties  (and  the  admission  was  taken  in  lieu 
of  the  formal  proof)  that  the  said  Samuel  Mills  and  Eliza- 
beth Brown  would  each  testify  that  said  Samuel  Rix  signed 
the  writing  in  their  presence  on  the  14th  day  of  August,  18S5, 
lie  then  being  of  full  age  and  of  sound  mind  and  memory  and 
imder  no  constraint,  and  that  they  attested  the  writing  at  his 
request  and  in  his  presence,  and  in  the  presence  of  each  other. 
It  was  also  admitted  that  the  said  Samuel  Rix  and  his  wife, 
Elizabeth  Rix,  whose  name  is  signed  under  his,  were  members 
of  the  church  of  the  United  Brethren  in  Christ;  that  they  had 
no  children ;  that  Samuel  died  in  August,  18S6,  leaving  as  his 
only  heirs,  his  wife,  Elizabeth,  and  his  sister,  Harriet  Chaney, 
the  appellant,  leaving  property,  real  and  personal,  worth 
$4,000,  aud  that  said  Elizabeth  had  no  property  of  her  own. 
It  was  further  admitted  in  lieu  of  formal  proof,  that  said  Eliza- 
beth and  the  attesting  witnesses,  Mills  and  Brown,  would  tes- 
tify that  she,  the  6aid  Elizabeth,  signed  said  writing  at  the 
time  it  was  signed  by  the  said  Samuel  at  his  request,  for  the 
purpose  of  showing  her  willingness  that  he  should  make  the 
bequest,  and  that  she  signed  it  for  no  other  purpose.  This 
evidence  was  objected  to  by  the  appellant,  but  was  admitted 
by  the  court,  and  upon  consideration  of  the  facts  it  was  found 
by  the  court  that  the  writing  produced  was  the  last  will  and 
testament  of  the  said  Samuel  Rix,  and  the  same  was  admitted 
to  probate  accordingly. 
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The  record  is  brought  to  this  court  by  the  appellant  and 
error  is  assigned  upon  the  ruling  and  judgment  of  the  Circuit 
Court. 

By  our  Statute  of  Wills,  Chan.  148,  Sec.  2,  it  is  provided 
that  all  wills,  testaments  and  codicils,  whereby  any  property, 
real  or  personal,  is  devised,  shall  be  reduced  to  writing  and 
signed  by  the  testator  or  by  some  person  in  his  presence  and 
by  his  direction,  and  attested  in  the  presence  of  the  testator,  by 
two  or  more  witnesses,  two  or  more. of  whom  dec'aring  on 
oath  or  affirmation  that  they  were  present  and  saw  the  testator 
sign  the  same  in  their  presence,  or  that  he  acknowledged  the 
same  to  be  his  act  and  derjd,  and  that  they  believed  him  to  be 
of  sound  mind  and  memory  at  the  time  of  signing  or  acknowl- 
edging, shall  be  sufficient  proof  of  the  execution  of  the  instru- 
ment to  admit  the  same  to  record. 

The  mere  production  of  the  paper  with  the  signature  of 
the  testator  is  not  enough.  The  witness  must  attest  in  the 
presence  of  the  testator,  and  the  will  must  have  been  signed 
by  him  or  acknowledged  to  be  his  act  and  deed  in  their  pres- 
ence. These  proofs  are  necessary  to  estab]ish  the  validity  of 
the  will.  In  making  this  necessary  prouf,  all  that  transpired 
on  the  occasion  may  properly  be  shown  as  part  of  the  res 
gestce.  This  will,  of  course,  include  the  act  and  declaration  of 
every  person  who  participated  in  what  was  there  done,  and 
inevitably,  the  true  relation  of  every  such  person  will  be  made 
known.  It  will  thus  be  ascertained  who  was  the  testator  whose 
act  and  deed  is  the  paper  produced. 

In  this  case  it  appeared  that  the  deceased,  Samuel  Rix,  exe- 
cuted the  will  in  the  presence  of  the  two  witnesses,  and  that 
they  thereupon  attested  in  his  presence,  and,  while  the  name 
of  his  wife  Elizabeth  was  also  subscribed,  it  was  not  done  in 
execution  of  the  paper,  nor  did  they  attest  as  to  her  signature. 
On  the  contrary,  it  appears  as  part  of  the  res  gestae  that  there 
was  no  purpose  or  intention  on  her  part  to  sign  as  a  testator. 
We  see  no  difficulty  in  the  admission  of  the  proof,  and  it  being 
admitted,  the  conclusion  reached  by  the  court  was  unavoidable. 

It  thus  clearly  appeared  that  the  instrument  was  executed 
by  Samuel  Rix  and  by  no  one  else.     There  is  nothing  in  this 
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to  contradictor  impair  the  terms  of  a  writing  by  parol.  It  is 
simply  this:  that  in  making  the  necessary  proof  as  to  execution 
of  the  paper,  it  is  shown  by  competent  evidence  that  Samuel 
Rix  alone  made  the  will. 

It  is  unnecessary  to  consider  the  question  discussed  by  coun- 
sel, whether  two  or  more  persons" may  make  a  joint  will,  or 
what  would  be  the  effect  of  such  a  will,  or  how  it  should  be 
proved.  1  Eedfield  on  Wills,  182.  Nor  is  it  necessary  to  sup- 
port the  position  by  reference  to  the  supposed  analogy  of  cases 
wligre  it  is  competent  to  prove  that  one  of  several  joint 
makers  of  an  obligation  is  a  surety  merely,  or  of  cases  where 
it  is  competent  to  show  that  one  signing  in  a  representative 
capacity  intended  to  bind,  not  himself,  but  the  body  or  corpo- 
ration represented  by  him.  La  Salle  Nat.  Bank  v.  Tolu,  etc., 
Co.,  14  111.  App.  141. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed* 


John  Meister 

v. 
Nicholas  Lang. 

Real  Property — Injury  Caused  by  Water — Gutter—11  Ordinary  JRaiV— 
Instructions, 

1.  In  an  a  tion  on  the  case,  brought  to  recover  damages  caused  by  the 
overflow  of  water  from  a  gutter  on  the  defendant's  buildings,  this  court 
declines  to  interfere  with  a  second  verdict  for  the  defendant,  the  verdict 
being  supported  by  the  evidence  and  there  being  no  error  in  the  instruc- 
tions. 

2.  Ordinary  rains  are  all  such,  whether  heavy  or  light,  as  are  usual  and 
always  to  be  expected  in  certain  seasons,  annually. 

[Opinion  filed  May  25, 1888.] 

In  error  to  the  Circuit  Court  of  Logan  County;  the  Hon. 
George  W.  Hekdman,  Judge,  presiding. 
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Messrs.  Beach  &  Hodnett,  for  plaintiff  in  error. 
Messrs.  Blinn  &  IIoblit,  for  defendant  in  error. 

Conger,  P.  J.  This  was  an  action  on  the  case  brought  by 
plaintiff  in  error  against  defendant  in  error  for  damages 
caused,  as  it  is  alleged  in  the  declaration,  by  defendant  in 
error  allowing  the  gutters  upon  his  building  to  be  out  of 
order,  thereby  allowing  the  water  to  drip  near  to  and  against 
plaintiff  in  error's  brick  building  and  injuring  the  walls. 

Upon  the  merits  of  the  controversy  two  juries  .have  found 
adversely  to  the  claim  of  plaintiff  in  error,  and  we  can  not  say 
that  their  finding  is  not  supported  by  the  evidence. 

It  is  insisted  that  it  was  error  to  give  the  following  instruc- 
tion: 

"For  defendant  the  court  instructs  the  jury  that  the 
law  does  not  require  the  owner  of  a  building  to  keep  and 
maintain  a  gutter  that  will  always,  under  all  circumstances, 
carry  off  the  water.  If  the  jury  believe  from  the  evidence 
that  the  gutter  on  Lang's  building  was  sufficient  to  carry  off 
the  water  that  would  fall  on  the  roof  of  Lang's  building  in 
the  usual  and  ordinary  rainstorms,  that  would  be  a  compliance 
with  the  law." 

By  ordinary  rains  are  meant  all  usual  and  always  to  be 
expected  rains,  in  certain  seasons  in  each  and  every  year;  and 
by  extraordinary  rains,  such  as  do  not  occur,  nor  are  reason- 
ably to  be  expected,  annually.  McDoy  v.  Danby,  20  Pa.  St. 
85;  Bell  v.  McClintock,  9  Watts,  119;  Sprague  v.  City  of 
Worcester,  13  Gray,  193;  111.  Cent.  R.  R  Co.  v.  Bethel,  11 
111.  App.  23. 

This  instruction  is  criticised  as  being  misleading  because  it 
did  not  define  what  an  ordinary  rain  was:  and  counsel  say 
that  heart/  rains  were  those  spoken  of  by  the  witnesses  as 
causing  the  damage. 

All  rains,  whether  heavy  or  light,  that  may  reasonably  be 
expected  to  fall  at  certain  seasons,  would  clearly  come  within 
the  language  and  meaning  of  the  instruction.  If  plaintiff  in 
error  desired  the  jury  to    have    a  legal  definition  of  ordi- 
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nary  and  extraordinary  rains,  it  was  his  privilege  to  ask  for 
it;  and  because  he  did  not,  we  see  no  reason  why  the   court 
should   not  use  the  word    ordinary,  in  the  instruction  com- 
plained of,  without  stopping  to  define  its  meaning. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

JudgmetU  affirmed. 


Henry  J.  Houston  et  al. 

v. 
Corben  B.  Workman. 

Trust  Deed— Foreclosure — Statute  of  Limitations— Sec  11,  Act  of  1872 
— Death  of  Grantor — Partition  and  Sale — Privity — Practice — Demurrer. 

1.  Sec.  11  of  the  statute  of  limitations  of  1872,  prohibiting  foreclosure  of 
a  mortgage  or  trust  deed,  unless  within  ten  years  after  the  cause  of  action 
accrues,  is  construed  with  reference  to  Sec.  16  of  the  same  act.  which  pro- 
vides for  extensions  by  means  of  payment  or  new  promise.  The  right  of 
foreclosure  extends  until  the  indebtedness  secured  is  barred. 

2.  A  purchaser  of  land  under  a  decree  of  partition  and  sale,  procured  bv 
the  widow  and  children  of  the  maker  of  a  trust,  deed,  may  avail  himself  of 
the  defense  of  the  statute  of  limitations  in  foreclosure  proceedings. 

3.  Where  it  apppars  on  the  face  of  the  bill  that  the  debt  secured  is  barred 
by  the  statute  of  limitations,  advantage  may  be  taken  of  the  bar  on 
demurrer. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Schuyler  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Mr.  John  S.  Winter,  for  appellants. 

Messrs.  W.  L.  Vandeventer  and  S.  B.  Montgomery,  for 
appellee. 

Conger,  P.  J.  This  was  a  bill  in  chanqery  filed  by  appel- 
lants against  appellee  to  foreclose  a  deed  of  trust.     The  prin- 
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cipal  facts  as  shown  by  the  bill  are,  that  on  December  10,  1873, 
one  Hartwell  Lancaster  executed  a  note  for  §316.29,  payable 
twelve  months  after  date,  to  one  Dray,  and  upon  the  same  day 
Lancaster  and  his  wife  executed  to  one  John  C.  Bagby  as 
trustee,  the  trust  deed  in  question  upon  certain  real  estate,  to 
secure  the  note  aforesaid.  The  note  was  afterward  assigned 
by  Dray  to  said  Bagby,  and  by  him  to  appellant  Houston. 

The  trust  deed  also  passed  with  such  assignment,  as  security 
for  the  note. 

That  at  various  times  after  the  maturity  of  the  note,  begin- 
ing  March  10,  1875,  and  continuing  from  time  to  time  there- 
after until  December  28,  1882,  said  Lancaster  made  partial 
payments  upon  said  note.  That  Lancaster  died  intestate  on 
June  22,  1884,  leaving  his  wife  and  live  ehildren  surviving 
him  as  his  heirs  at  law.  That  at  the  October  term,  1886,  in 
the  Circuit  Court  of  Schuyler  county,  the  widow  and  heirs 
procured  a  decree  of  partition  and  sale  under  which,  on  the 
10th  day  of  January,  1887,  the  said  real  estate  was  sold,  and 
appellee  Workman  became  the  purchaser,  and  received  a  deed 
therefor. 

The  bill  concludes  with  a  prayer  for  a  foreclosure  of  such 
trust  deed,  unless  the  amount  due  upon  said  note  is  paid. 
The  bill  was  filed  September  22,  18S7. 

To  this  bill  a  demurrer,  both  general  and  special,  was  inter- 
posed, the  special  cause  alleged  being  that  the  right  of  fore- 
closure was  barred  by  virtue  of  Sec.  11  of  the  Limitation  Act 
of  1872,  which  demurrer  was  sustained  by  the  court,  and  a 
decree  entered  dismissing  the  bill. 

That  appellee  as  a  purchaser  was  in  such  privity  to  the 
maker  of  the  trust  deed  that  he  could  avail  himself  of  the 
defense  of  the  statute  of  limitations,  is  clear.  Wood  on  Limi- 
tations, p.  79. 

He  could  also  properly  raise  the  question  by  demurrer  to 
the  bill,  when  the  facts  showing  the  bar  appear  on  the  face  of 
the  bill.     Ilett  v.  Collins.  103  111.  74. 

The  decision  upon  the  demurrer  involves  the  construction 
of  Sec.  11  of  the  Limitation  Act  of  1872,  and  as  the  opinion 
of  the  Supreme  Court  in  the  case  of  Schifferstcin  v.  Allison, 
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reported  in  the  N.  E.  Reporter  of  March  9,  1SSS,  page  275, 
is  upon  this  precise  point,  it  is  only  necessary  to  say  that 
according  to  the  doctrine  therein  announced,  the  ruling  of  the 
Circuit  Court  was  erroneous  and  the  decree  of  that  court  will 
therefore  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  F.  Hoyle 

v. 

B.   F.  Waefield. 


Husband  and  Wife — Liability  for  Family  Expenses — Sec.  15,  Chap.  €8 
R.  o. 

Where  two  persons  live  together  as  husband  and  wife  and  are  recognized 
and  treated  as  such,  the  reputed  husband  is  liable  for  fatuity  supplies, 
although  the  credit  was  extended  to  the  reputed  wife. 

[Opinion  filed  May  25,  1888.] 

In  error  to  the  County  Court  of  Logan  County;  the  Hon. 
J.  T.  Hoklit,  Judge,  presiding. 

Mr.  S.  L.  Wallace,  for  plaintiff  in  error. 


Mr.  A.  D.  Cadwallader,  for  defendant  in  error. 

Conger,  P.  J.  Appellee  furnished  one  who  passed  as  the 
wife  of  appellant,  groceries  to  be  used  in  appellant's  family  to 
the  extent  of  $22.95.  The  principal  ground  of  defense  relied 
upon  is  that,  at  the  time  the  goods  were  purchased,  there  was 
a  special  contract  between  appellee  and  the  supposed  wife 
that  they  were  to  be  charged  to  her.  Upon  this  question  the 
evidence  is  conflicting,  but  Conceding  that  appellant's  theory  is 
the  true  one,  we  do  not  think  it  relieves  him  from  liability. 

The  parties  were  living  together  as  husband  and  wife  and 
were  recognized  and  treated  as  such  in  the  community  where 
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they  lived:  and  as  to  all  who  furnish  them  the  necessaries  of 
life  which  come  under  the  head  of  family  expenses,  under  the 
belief  that  such  relation  existed,  when  such  belief  is  justified 
by  the  conduct  of  the  parties,  as  it  clearly  was  in  this  case, 
we  think  the  provisions  of  Sec.  15  of  Chap.  68,  R.  S.,  apply. 

That  section  provides  that  "the  expenses  of  the  family  * 
*  *  shall  be  chargeable  upon  the  property  of  both  husband 
and  wife,  or  of  either  of  them,  in  favor  of  creditors  therefor, 
and  in  relation  thereto  they  may  be  sued  jointly  or  separately." 

Under  the  provisions  of  this  section  we  think  it  makes  no 
difference  to  which  of  the  parties  the  credit  is  originally  given ; 
they  are  both  liable. 

In  Smedly  v.  Felt,  41  Iowa,  591,  the  court  say:  "Can  a 
party,  who  does  in  fact  sell  an  article  within  the  contempla- 
tion of  these  sections,  to  the  hn>band,  upon  his  individual 
credit,  and  receives  his  note  therefor,  afterward  maintain  an 
action  against  the  wife?"  And  they  answer  the  question  in 
the  affirmative. 

We  think  the  judgment  below  was  right  and  it  will  be 
affirmed. 

Judgment  affirmed. 


Trustees  of  Lincoln  University 

v. 
Lapsley  C.  Hepley. 

Endoirment  Fund — Note — Evidence — Character  of  Educational  Insti- 
tution— In  struct  ion  s. 

1.  In  an  action  brought  upon  an  endowment  fund  note  given  for  the 
benefit  of  an  educational  institution,  it  is  held:  That  the  struggling  condi- 
tion of  the  institution  and  its  failure  to  take  the  position  expected,  consti- 
tute no  defense;  and  that  the  attempt  to  show  a  failure  of  consideration 
failed. " 

2.  An  instruction  having  no  substantial  basis  in  the  evidence  is  im- 
proper. 
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[Opinion  filed  May  25, 1888.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
James  F.  Hughes,  Judge,  presiding. 

Messrs.  Wiley  &  Neal,  for  appellant. 

If  the  party  making  the  promise  gets  nothing,  or  receives 
no  benefit,  then  he  will  not  be  convinced  that  there  can  be 
any  consideration.  Yet,  as  a  matter  of  fact  and  of  law,  it  is 
perfectly  well  settled  that  there  may  be  a  good  consideration 
for  a  promise  without  any  benefit  accruing  to  promisor,  and 
I  know  of  no  better  illustration  of  such  consideration  than 
the  case  at  bar.  Colleges,  seminarres  and  churches  all  over 
this  land  are  built  and  maintained  by  voluntary  contributions, 
and  there  is  no  proposition  more  firmly  established  than  that 
where  money  is  expended  or  liabilities  incurred  upon  the 
faith  of  such  promise  to  donate,  such  expenditure  of  money 
or  incurring  of  liability  constitutes  a  good  consideration  for 
the  promise  to  give.  Griswold  v.  Trustees  of  Peoria  Uni- 
versity, 26  111.  41;  Pryor  et  al.  v.  Cain,  25  111.  292;  Trustees 
of  M.  E.  Church  of  Indianapolis  v.  Garvey,  53  111.  401;  Trus- 
tees of  Kentucky  Baptist  Educational  Society  v.  Carter,  72 
111.  247. 

Messrs.  Charles  Bennett  and  J.  W.  Craig,  for  appellee- 

Wall,  J.  This  suit  was  brought  by  appellant  against  the 
appellee  upon  the  following  instrument  in  writing: 

u Lincoln  University  Endowment  JTcnd  Note. 

"Lincoln,  III.,  October  23,  1874. 
%i  I,  L.  C.  Ilenley,  of  the  county  of  Coles  and  State  of  Illi- 
nois, do  bind  myself,  my  heirs,  executors  and  administrators, 
to  pay  to  the  Trustees  of  Lincoln  University  at  the  office  of 
their  treasurer  in  Lincoln,  Illinois,  the  sum  of  one  hundred 
dollars  in  ten  annual  payments  of  ten  dollars,  on  the  first  day 
of  October  of  each  year  hereafter,  three-fifths  of  which  shall 
become  a   part  of  the   permanent  endowment  fund  of  said 
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university;  two-fifths  may  be  appropriated  to  such  other  pur- 
poses as  the  interests  of  the  University  may  require,  with 
interest  on  each  payment  after  maturity  at  the  rate  of  ten 
per  cent,  per  annum.  The  payment  of  this  note,  or  the  lift- 
ing of  the  same  by  a  ten  per  cent,  interest-bearing  note,  will 
entitle  the  giver  to  a  one  hundred  dollar  scholarship  in  said 
University. 

"L.  C.  Henley."     [seal.] 

A  trial  by  jury  in  the  Circuit  Court  resulted  in  a  verdict 
for  appellee,  and  a  motion  for  new  trial  having  been  over- 
ruled, judgment  was  rendered  against  appellant  for  costs. 
The  record  is  brought  to  this  court,  and  errors  are  assigned 
upon  various  rulings  of  the  Circuit  Court,  in  the  admission  of 
evidence,  the  giving  and  refusing  of  instructions,  and  in  refus- 
ing a  new  trial.  The  appellee  was  permitted  to  testify  that 
he  was  induced  to  sign  the  instrument  by  reason  of  the  solici- 
tations of  Mr.  Crider,  a  minister,  who,  representing  the  insti- 
tution and  urging  the  importance  of  a  school  in  the  interest 
of  the  church,  stated  that  it  was  the  intention  to  build  up  one 
of  the  best  institutions  of  the  country  for  the  education  of 
church  people  and  others  who  might  go  there. 

He  further  testified  that  he  was  afterward  told  by  the  pres- 
ident of  the  board  that,  "  while  it  was  a  very  good  school,  it 
had  not  reputation  enough  to  prepare  a  young  man  for  pro- 
fessional study,  or  that  if  he  was  intending  that  his  son  should 
study  for  a  profession,  lie  would  send  him  elsewhere." 

In  rebuttal  it  was  proved  by  appellant  that  the  instrument 
sued  on,  with  many  others  like  it,  had  been  accepted  by  the 
institution  and  had  been  made  the  basis  of  various  liabilities 
incurred  in  conducting  the  school.  The  interest  on  all  endow- 
ment fund  notes  was  carried  on  the  books  as  an  interest  fund 
and  was  devoteJ  to  the  payment  of  salaries  due  to  the  faculty. 

There  had  been  failures  to  collect  interest  on  other  notes 
and  corresponding  failures  to  meet  the  liabilities  of  the  insti- 
tution. 

It  is  probable  that  the  school  was  not  very  successful  finan- 
cially or  in  point  of  attendance,  and  that  it  was  in  the  strug- 
gling condition  of  many  such  institutions  when  dependent  upon 
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a  small  and  uncertain  endowment,  but  there  is  no  doubt  that 
there  was  an  honest  effort  to  carry  out  the  design  of  its  found- 
ers and  all  those  interested  in  its  welfare,  and  to  build  up  a 
useful  agency  of  education  under  the  auspices  of  the  church 
to  which  appellee  was  attached,  and  it  is  apparent  that  many 
substantial  liabilities  were  incurred  and  much  important  work 
was  done  upon  the  faith  of  this  and  similar  subscriptions. 

In  such  cases  it  is  the  settled  rule  in  this  State  that  the  sub- 
cription  may  be  enforced.  Trustees  Baptist  Education  Society 
v.  Carter,  72  111.  247,  and  cases  there  cited.  In  this  instance 
there  was  the  additional  consideration  of  a  scholarship  to 
which  appellee  was  entitled  and  there  can  be  no  question 
that  the  undertaking  was  binding  upon  him. 

The  effort  to  show  a  failure  of  consideration  because  of  the 
character  of  the  school,  was  not  successful.  There  was  no 
warranty  that  any  particular  standard  of  excellence  or  repu- 
tation should  be  reached.  It  was  proposed  and  intended,  no 
doubt,  to  attain  as  much  as  possible  in  these  respects,  but  of 
course  this  would  depend  mainly  on  the  support  and  patron- 
age received,  and  the  prompt  payment  of  promised  aid.  With- 
out money  there  could  be  no  rapid  development,  and  so  it  was 
highly  necessary  that  all  who  subscribed  should  meet  their 
obligations  as  they  matured. 

The  defense  suggested  is  without  merit  and  there  was  not 
sufficient  evidence  upon  which  to  predicate  the  following  %in- 
8truction,  given  at  the  instance  of  the  appellee: 

''The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  at  the  time  of  the  execution  of  the  note  in  contro- 
versy the  plaintiff  or  its  agent  represented  to  the  defendant, 
Henley,  as  a  material  inducement  to  sign  said  note,  that  the 
plaintiff  had  established  or  would  establish  or  build  up  a  tirst 
class  institution  of  learning,  and  if  the  jury  believe  that  such 
representation  was  the  material  inducement  that  caused  said 
Henley  to  sign  said  note,  and  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  has  substantially  failed  to  make  good 
such  representation,  then  the  plaintiff  can  not  recover." 

For  this,  and  for  the  refusal  to  grant  a  new  trial,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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William  F.  Walters 

v. 
Anna  Walters. 

Fraudulent  Conveyances — Collusion — Creditor's  Bill — Claim  for  Per' 
sonal  Services — Judgment  by  Default — Secret  Trust. 

1.  Upon  a  creditor's  bill  to  set  aside  a  conveyance  made  without  consid- 
eration, as  fraudulent,  clear  proof  to  impeach  the  judgment  on  which  the 
proceeding  is  based  for  fraud,  is  required.  Mere  suspicion  because  of  the 
amount  of  the  judgment  is  insufficient. 

2.  In  the  cas«  presented,  it  being  sought  to  subject  the  lands  conveyed 
to  a  judgment  obtained  three  years  there.ifter.  chiefly  for  personal  services 
covering  many  years,  the  conveyance  in  question  having*  been  made  with- 
out consideration  to  defeat  a  claim  that  was  apprehended  but  never  assorted, 
and  in  secret  trust  for  the  benefit  of  the  grantor,  this  court  declines  to  inter- 
fere with  the  decree  for  the  complainant,  the  evidence  being  in  ufficient  to 
show  collusion,  or  that  the  judgment  is  excessive. 

[Opinion  filed  May  25,  1888.] 

In  error  to  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Creighton,  Judge,  presiding. 

Messrs.  John  M.  and  John  Mayo  Palmer,  for  plaintiff  in 
error. 

The  conveyance  made  bv  Pollard  Keen  Walters  to  the 
defendant  below  is  valid  as  between  the  parties,  whether  sup- 
ported by  a  consideration  or  not.  The  complainant  below 
attacks  it  in  her  alleged  character  of  creditor.  In  order  to 
her  success,  it  must  appear  from  the  evidence  that  she  is  a 
creditor  of  the  grantor  under  whom  the  defendant  claims,  aud 
was  so  at  the  time  of  the  execution  of  the  deed. 

A  fraudulent  deed  is  conclusive  as  to  the  grantor  and  his 
heirs.  Horner  v.  Zimmerman,  45  111.  14;  Lyon  v.  Robbins, 
46  111.  276V 

To  impeach  a  voluntary  conveyance  successfully,  it  lies 
upon  the  complainant  to  aver  and  prove  that  ho  was  a  cred- 
itor at  the  time  the  conveyance  was  made.  Moritz  v.  Hoff- 
man, 35  111.  553;  Merrell  v.  Johnson,  9G  111.  231. 
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We  have  said  that  the  complainant  below  attacks  the  deed 
in  her  alleged  character  as  creditor;  bat  it  will  be  seen,  upon 
examination,  that  the  bill  contains  no  averment  of  the  date  of 
the  account,  or  of  the  nature  or  amount  of  her  alleged  demands 
against  Pollard  K.  Walters.  The  only  averment  of  the  bill 
which  refers  to  the  existence  of  the  claim  is,  "that  on  the  16th 
clay  of  May,  18S2,  after  the  greater  amount  of  the  indebted- 
ness upon  which  the  judgment  was  rendered  had  accrued, 
the  said  Pollard  K.  Walters  made  a  pretended  conveyance," 
etc. 

The  averment  quoted,  whatever  other  meaning  it  may  have, 
contains  a  distinct  admission  that  some  part  of  the  indebted- 
ness for  which  the  judgment  was  reudered,  accrued  after  the 
date  of  the  conveyance  under  which  defendant  claim*. 

Referring  to  the  rule  which  makes  it  necessary,  in  order  to 
impeach  a  voluntary  conveyance,  to  aver  and  prove  that  the 
complainant  was  a  creditor  at  the  time  the  conveyance  was 
made,  it  seems  to  us  that  the  averments  of  this  bill  are  not 
only  insufficient,  but  the  one  found  in  the  bill  makes  it  abso- 
lutely impossible  that  the  decree  of  the  court  below  should 
be  sustained.  If  the  bill  precisely  averred  an  amount  to  be 
due  at  the  date  of  the  defendant's  deed,  the  deed  could  only 
be  held  void  as  to  the  amount  due. 

A  deed,  even  if  made  to  defraud,  hinder  or  delay  cred- 
itors, is,  in  the  contemplation  of  the  statute,  void  as  to  creditors 
who  were  such  at  the  time  of  the  execution  of  the  deed,  but 
not  as  to  subsequent  creditors.  Ward  v.  Enders,  29  111.  519. 
And  the  authorities  are  numerous  in  support  of  the  rule, 
that  a  creditor  who  blends  in  one  suit  debts  accruing  before 
and  after  a  conveyance  alleged  to  be  fraudulent,  and  who 
recovers  a  judgment  for  the  whole  demand,  will  be  regarded 
as  a  subsequent  creditor.  Usher  v.  TIazeltine,  5  Me.  471;  17 
Am.  Dec.  2o4;  Miller  v.  Miller,  23  Me.  22;.  39  Am.  Dec.  597 
and  note;  Reed  v.  Woodman,  4:  Me.  100;  Moritz  v.  Hoff- 
man, 35  111.  553. 

Messrs.  Patton  &  Hamilton,  for  defendant  in  error. 
uJn  cases  where  fraud  is  established,  the  creditor  does  not 
claim  through  the  debtor,  but  adversely  to  him,  and  by  a  para- 
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mount  title  which  overreaches  and  annuls  the  fraudulent  con- 
veyance or  judgment  by  which  the  debtor  himself  would  be 
estopped."     Waite's  Fraudulent  Conveyances,  Sec.  74. 

When  the  conveyance  is  to  hinder  and  defraud  creditors,  it 
is  void  as  against  existing  and  subsequent  creditors.  Getzler 
v.  Saroni,  18  111.  511;  Morrill  v.  Kilner,  113111.  318. 

When  a  conveyance  is  merely  colorable  and  a  secret  trust 
and  confidence  exist  for  the  benefit  of  the  grantor,  it  is  void 
as  against  buth  pre-existing  and  subsequent  creditors.  Jones 
v.  King,  88  111.  225;  Annis  v.  Bonar,  86  111.  128;  Moore  v. 
Woods,  100  111.  451;  Gordon  v.  Reynolds,  114  111.  118;  Law- 
son  v.  Funk,  108  111.  502;  Bump's  Fraudulent  Conveyances, 
Sec.  319;  Mitchell  v.  Sawyer,  115  111.  650. 

The  grantee  of  a  voluntary  or  fraudulent  conveyance  may 
show  the  judgment  was  fraudulently  obtained,  or  that  the  debt 
has  been  paid,  but  the  right  to  impeach  the  judgment  does 
not  extend  so  far  as  to  give  him  the  right  to  re-try  an  issue 
which  has  been  litigated  and  determined  between  the  parties 
in  accordance  with  the  forms  and  principles  of  law.  Bump's 
Fraudulent  Conveyances.  540;  Sidensparker  v.  Sideusparker, 
52  Me.  481;  Ferguson  v.  Kummler,  11  Minn.  104. 

He  can  not  defend  on  the  ground  that  the  debtor  might 
have  interposed  a  good  defense  against  the  judgment  had  he 
chosen  to  assert  it.     Dewey  v.  Moyer,  9  Hun,  479. 

4<  A  court  of  equity  can  not  and  ought  not  to  take  upon 
itself  to  enter  anew  into  the  merits  of  the  case.  It  is  bound 
to  presume  that  all  things  have  been  rightfully  done." 
Story's  Eq.  PL,  Sec.  782. 

Pleasants,  J.  This  was  a  creditor's  bill  filed  bv  Anna 
Walters  July  18,  18S5,  to  set  aside  a  deed  of  May  10,  1882, 
from  Pollard  K.  AValters  to  his  brother,  the  plaintiff  in  error, 
and  subject  the  lands  therein  described  to  her  judgment 
against  the  grantor,  of  June  18,  1885,  for  $10,000. 

Pollard  was  defaulted,  and  on  the  pleadings  and  proofs  as 
to  William  F.,  a  decree  was  entered  setting  aside  said  deed. 
Though  prior  to  her  judgment,  she  charged  that  it  was 
executed  "  after  the  greater  part  of  the  indebtedness  on  which 
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it  was  rendered  had  accrued,"  which  is  deemed  a  sufficient 
averment  that  she  was  at  the  time  a  creditor  of  the  grantor. 
The  bill  went  further,  however,  and  charged  that  it  was  "not 
real,  but  a  sham,  made  with  the  intention  of  defrauding  "  com- 
plainaut  and  his  other  creditors;  and  in  Jones  v.  King,  86  111. 
229,  the  court  said:  "We  understand  the  rule  to  be  settled 
that  where  the  conveyance  is  colorable  merely,  and  a  secret 
trust  and  confidence  exists  for  the  benefit  of  the  grantor,  the 
conveyance  will  be  held  void  both  as  against  precedent  and 
subsequent  creditors."  In  Gordon  v.  Reynolds,  114  111.  127, 
also  expressly  distinguishing  such  a  conveyance  from  those 
held  to  be  fraudulent  only  against  existing  creditors,  the 
language  above  quoted  is  repeated  and  approved.  The 
descriptions  in  the  bill  and  in  the  opinion  cited  are  substan- 
tially equivalent. 

It  sufficiently  appears  that  this  deed  was  made  without 
valuable  consideration,  to  defeat  claims  that  were  apprehended 
but  never  asserted,  and  in  secret  trust  for  the  benefit  of  the 
grantor,  and  that  he  had  not  then  and  has  not  now  any  other 
property  subject  to  execution. 

But  it  is  said  Mrs.  Walters  can  not  complain,  because  her 
judgment  is  no  less  tainted;  that  it  was  obtained  upon  a  purely 
fictitious  claim,  by  collusion  and  for  a  fraudulent  purpose;  and 
furthermore  that  the  deed  was  made  upon  her  advice  or  with 
her  consent. 

It  was  a  judgment  by  default,  and  the  damages  were 
assessed  by  the  court  upon  the  testimony  of  five  or  six  wit- 
nesses, who  testified  in  this  case  also,  and  to  the  following 
effect : 

Twenty-one  or  two  years  before,  she  came,  a  stranger,  from 
Missouri,  to  the  house  of  Pollard  K.  Walters,  a  bachelor, 
with  whom  were  living  his  mother,  an  invalid  sister  and  a 
younger  brother,  and  entered  upon  what  has  been  the  work 
of  her  life  ever  since,  (save  the  time  of  a  few  visits  to  her 
daughter  in  Nebraska,  the  longest  of  which  was  five  or  six 
months,)  and  which  is  supposed  to  be  the  foundation  and  prin- 
cipal part  of  her  claim. 

It  consisted  of  both  management  and  manual  labor,  in  every 
department  within  the  house,  and  not  a   little  without     Ex- 
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cepting  the  first  few  years,  she  was  almost  entirely  unassisted. 
Pollard,  having  lost  a  leg,  growing  old  and  in  impaired  health) 
could  do  but  little;  his  mother,  who  died  about  1871  at  an 
advanced  age,  was  long  disabled  ;  the  sister,  still  living  on  the 
place  with  him  and  the  defendant  in  error,  was  a  fleshy, 
.heavy  woman,  hard  of  hearing,  almost  totally  blind,  an!  with- 
out the  use  of  her  lower  limbs.  The  farm  comprised  about 
two  hundred  and  thirtv  acres,  of  which  nearly  one  hundred 
and  sixty  were  under  cultivation.  With  these  conditions  the 
cares  and  labors  of  this  unaided  woman  may  be  more  easily 
imagined  than  described.  Her  duties  as  nurse  alone,  were 
6nch  as  few  would  undertake,  except  from  necessity  or  nat- 
ural affection.  Many  witnesses  testitied  to  her  performance 
of  them,  some  of  whom  were  adverse  in  interest  and  unfriendly 
in  feeling,  yet  not  one  made  a  question  as  to  her  faithfulness, 
efficiency  or  kindness.  She  served,  besides,  as  housekeeper, 
manager,  and  woman  of  all  work,  including  much  that  was  prop- 
erly a  man's  only,  and  her  ability  in  all  these  lines  appears  to 
have  been  remarkable.  For  all  this  service  she  had  received  but 
little,  if  anything,  more  than  her  living.  The  small  sums  of. 
money  she  got  from  time  to  time  may  well  have  been  for  her 
use  as  manager,  and  expended  for  the  family.  Pollard  says 
he-had  paid  her  nothing  on  account  of  her  services.  There  was 
no  express  contract  nor  ever  any  settlement  between  them. 
But  these  facts  are  explained,  in  part  at  least,  by  their  evident 
illiteracy  and  the  expectation  that  she  would  be  paid  out  of 
the  land.  Coming  to  him  a  stranger,  as  she  did,  she  sustained 
no  such  relation  as  would  warrant  the  presumption  tl*at  her 
services  were  rendered  gratuitously  or  as  a  member  of  the 
family.  She  did  not  become  a  member  until  about  five  years 
ago,  when  she  was  married  to  David,  the  younger  brother 
referred  to,  a  few  weeks  before  his  death. 

She  had,  then,  an  honest  claim,  on  which  she  might  have 
had  a  righteous  judgment  and  been  well  entitled  to  protection 
against  this  fraudulent  conveyance. 

But  for  how  much?  It  appears  to  have  been  ascertained 
by  a  judgment  regularly  obtained.  Did  6he  and  those  who 
were  authorized  to  represent  her,  present  it  in  good  faith  as 
to  the  amount? 
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If  it  was  wholly  or  mainly  for  wages,  it  mast  be  conceded 
that  the  sum  recovered,  §10,000,  was  extraordinarily  large, 
even  for  twenty  years  of  service,  all  unpaid;  and  if  it  depended 
upon  the  evidence  produced  in  this  case,  exclusive  of  the  judg- 
ment, it  would  be  difficult,  in  the  light  of  our  common  knowl- 
edge, to  sustain  it.  What  we  all  know  of  wages  paid  to  hired 
women,  even  for  services  of  the  character  here  indicated,  would 
discredit  to  6ome  extent,  in  respect  to  their  honesty  or  their 
intelligence,  any  opinions  of  the  reasonable  market  value  of 
hers  that  would  makeup  that  sum.  The  only  direct  evidence 
of  their  value  came  from  the  side  of  the  plaintiff  in  error. 
Two  or  three  of  his  witnesses  estimated  it  at  from  one  to  two 
dollars  per  week.  They  were  not  entirely  disinterested  and 
unprejudiced,  and  from  all  the  evidence  and  our  common 
knowledge,  we  should  think  this  unreasonably  low. 

On  the  part  of  the  defendant  in  error  it  was  testified,  some- 
what incidentally,  that  seven  or  eight  years  ago  she  loaned  to 
Pollard  Walters  about  §700,  which  she  had  received  from 
David  before  their  marriage,  and  Pollard  himself  said,  gen- 
erally, that  he  had  borrowed  money  from  her  at  different 
times,  and  that  he  justly  owed  her  more  than  the  amount  of 
the  judgment.  But  she  did  not  attempt  to  re-try  her  claim  or 
show  the  justice  of  the  finding.  She  relied  on  the  judgment 
itself,  as  sufficient  of  its  own  force.  The  record  introduced 
showed  a  summons,  proper  and  timely  service  thereof,  de- 
fault taken,  assessment  by  the  court  on  hearing  evidence  and 
linal  judgment  for  the  amount  assessed — all  in  the  usual  form ; 
but  not  the  declaration,  nor  the  account  filed  with  it,  if  any 
there  was. 

This  was  conclusive  against  Pollard  and  prima  facie  suffi- 
cient as  against  the  plaintiff  in  error  to  establish  the  existence 
and  amount  of  her  debt.  Nor  would  the  mere  fact,  if  shown, 
that  it  was  erroneous  as  to  the  amount  or  otherwise  unjust  to 
Pollard,  avail  the  plaintiff  in  err.or,  for  the  reason  that  such 
fact,  of  itself  alone,  would  not  affect  the  presumption  of  good 
faith  on  the  part  of  defendant  in  error  in  obtaining  it% 
Through  errors  of  counsel,  courts  and  juries,  such  judgments 
are  constantly  being  obtained.     He  is  not  authorized  to  re-try 
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the  claim  or  investigate  the  judgment  for  the  purpose  of  cor- 
recting error  and  injustice  against  Pollard.  He  presented  no 
such  issue,  nor  could  he  have  well  presented  it,  by  his  plead- 
ing. He  has  no  equity  in  the  land.  He  paid  nothing  for  it. 
His  deed,  though  valid  as  against  Pollard,  is  void  even  as  to 
his  subsequent  creditors.  Against  such  he  can  not  contend. 
He  is  permitted  to  contend  against  this  apparent  creditor 
because  he  alleges  that  she  is  not  a  real  creditor;  that  the  judg- 
ment which  gives  her  the  appearance  of  a  real  creditor  was 
collusive  and  fraudulent,  and  so  no  judgment  at  all.  He  must 
therefore  show  it  was  so  erroneous,  so  unjust,  or  so  obtained 
as  to  overcome  the  presumption  of  good  faith  in  obtaining  it. 

The  question,  then,  is  whether  there  is  evidence  in  the  case 
of  an  amount  and  character  sufficient  to  overcome  such  pre- 
sumption arising  from  the  judgment  itself  and  the  circum- 
stances of  its  rendition,  and  it  is  a  question  not  free  from  diffi- 
culty. This  arises  almost  entirely  from  the  magnitude  of  the 
amount.  If  it  had  been  two  or  three  thousand  dollars,  we 
should  have  little  or  no  hesitation  about  it;  but  we  can  not 
entirely  rid  our  minds  of  suspicion  that  some  fictitious  claim, 
some  guess  by  witnesses  as  to  the  amount,  or  some  fraudulent 
or  careless  admission  by  the  defendant  therein,  was  used  to 
arrive  at  the  large  amount  found.  And  yet  it  is  hardly  more 
than  suspicion  and  based  as  much  on  ignorance  and  assump- 
tion as  on  knowledge  of  real  facts.  What  is  known  is,  that 
though  a  judgment  by  default,  it  was  not  by  confession ;  that 
the  assessment  was  made  not  upon  mere  computation,  nor 
upon  the  testimony  of  either  party,  but  of  a  number  of  wit- 
nesses who  seem  to  have  had  no  interest  in  the  question,  and 
that  the  amount  assessed  was  precisely  that  laid  in  the  ad 
damnum  in  the  writ. 

"What  is  unknown  is,  what  were  the  items  of  plaintiff's 
claim  and  what  was  the  testimony  of  the  witnesses  on  the 
assessment.  It  was  for  the  plaintiff  in  error  to  make  these 
appear  if  they  would  tend  to  show  fraud.  Can  he  insist,  on 
any  rule  of  law  or  reason  or  logic,  that  the  amount  of  the 
judgment  shall  be  considered  as  a  circumstance  bearing  on  the 
question  of  its  fairness,  in  the  absence  of  all  proof  as  to  the 
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evidence  on  which  it  was  obtained?  Can  he  ask  this  court  to 
hold,  abstractly,  that  Mrs.  Walters  could  not  have  a  just  claim 
to  that  amount  against  Pollard  K.  Walters  I  Can  it  be  assumed 
or  inferred  from  anything  in  this  record  that  her  claim  was 
limited  to  wages  for  her  services  and  $700  of  money  loaned? 
Can  the  opinion  of  witnesses  in  this  case  as  to  the  value 
of  her  services  impeach  the  credibility  of  testimony  that  is 
unknown?  Can  we  assume  that  this  testimony  included  an 
admission  by  Pollard  as  to  the  amount  lie  owed,  and  further, 
that  such  admission  was  fraudulently  made  to  be  proved,  in 
lieu  of  other  evidence  which  could  not  be  produced  of  the 
realitv  and  amount  of  her  claim?  And  what  effect  shall  be 
given  to  the  presumption  of  intelligence  and  integrity  to 
which  the  judge  who  heard  the  evidence  and  rendered  the 
judgment  is  entitled? 

On  the  hearing  of  this  cause  the  complainant  swore  that 
she  brought  that  suit  in  good  faith  to  secure  what  Pollard 
Walters  owed  her,  and  he,  that  he  made  no  defense  because 
he  had  none,  and  that  he  justly  owed  her  all  she  recovered. 
Neither  was  cross-examined.  There  is  no  other  creditor  of 
Pollard  to  be  affected  by  this  judgment;  and  we  think,  not- 
withstanding suspicion,  that  clearer  proof  to  impeach  it  for 
fraud  should  be  required  of  the  plaintiff  in  error,  than  he  has 
here  produced. 

It  is  not  shown  by  a  preponderance  of  evidence  that  the 
deed  to  him  was  made  upon  the  advice  or  with  the  consent 
or  knowledge  of  Mrs.  Walters. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


Nathan  Yeltojt 
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1.  A  court  of  equity  has  no  power  to  make  a  decree  for  alimony  a  lien  on 
p?rsonal  property. 

2.  An  execution  under  a  decree  for  alimony  can  not  be  levied  upon  per- 
sonal property  which  has  been  previously  sold  to  a  third  person. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  Henry  S.  Tanner,  for  appellant 

There  was  no  lien  against  the  personal  property  of  John 
W.  Lewis  until  the  execution  was  placed  in  the  sheriff's  hands ; 
plaintiff  therefore  bought  the  horse  in  controversy  free  from 
any  lien  under  the  decree.  A  decree  for  the  payment  of 
money  only,  where  no  other  act  is  required  to  be  done,  can 
not  be  made  a  lien  on  personal  property.  Sections  44  and  45, 
Chap.  22,  Revised  Statutes;  Eames  v.  Germania  Turn  Verein, 
74  111.  54;  Karnes  v.  Harper,  48  111.  527. 

Mr.  Daniel  B.  Dechekt,  for  appellee. 

Pleasants,  J.  On  the  28th  or  29th  of  June,  18S7,  appel- 
lant bargained  for^a  horse  of  John  W.  Lewis,  for  $130,  and 
on  the  following  day  took  possession,  without  notice  of  any 
adverse  claim  to  or  lien  upon  it.  On  the  2d  of  July  appellee, 
who  was  sheriff  of  the  county,  received  an  execution,  issued 
on  the  same  day,  against  said  Lewis,  which  he  levied  on 
said  horse.  Thereupon  appellant  brought  this  suit  in  replevin 
to  recover  it, in  which  ho  failed  below. 

It  appears  that  the  only  warrant  for  this  writ  of  execution 
was  a  decree  of  divorce  against  Lewis  at  the  March  term,  1SS7, 
of  the  Edgar  Circuit  Court,  awarding  to  the  complainant 
therein,  for  alimony,  the  sum  of  $400  per  annum,  to  be  paid 
in  equal  quarterly  installments  on  the  first  day  of  April,  July, 
October  and  January,  respectively,  declaring  it  a  lien  therefor 
on  the  real  and  personal  property  of  the  defendant,  and 
authorizing  execution  in  default  of  such  payment,  as  upon  a 
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judgment  at  law.  It  was  for  the  second  installment  that  the 
writ  in  question,  under  which  appellee  claimed,  was  issued. 

The  only  question  for  our  determination  is  whether  this 
decree  was  a  valid  lien  upon  the  horse  in  controversy.  Since 
the  statute  neither  itself  declares  nor  authorizes  the  courts  of 
equity  to  declare  the  lien  of  decrees  in  all  possible  cases,  we 
think  the  lien, or  the  power  of  the  court  to  declare  it, must  in 
every  case  depend  upon  the  statute,  and  neither  is  to  be  ascer- 
tained or  limited  by  reference  to  the  general  powers  or  practice 
of  courts  of  chancery,  independent  of  tire  statute.  Every  decree 
against  any  party  must  respect  real  estate,  or  require  such 
party  to  pay  money,  or  to  perform  some  other  act,  or  to  refrain 
from  per  forming  some  act,  one  or  more  or  all  of  these,  and 
the  Legislature  has  made  express  provision  as  to  the  lien  of 
each  class. 

Sectiou  44  of  the  chancery  act,  Chap.  22.  R.  S.,  of  itself 
makes  every  "  decree  for  money"  a  lien  on  the  "  lands  and 
tenements  of  the  party  against  whom  it  is  entered,  to  the 
same  extent  and  under  the  same  "limitations  as  a  judgment 
at  law." 

Section  45  provides  that  all  decrees  shall  be  a  lien  on  all 
"real  estate"  respecting  which  they  shall  bo  made;  and  that 
"  whenever,  by  any  decree,  any  party  to  a  suit  in  equity  shall 
be  required  to  perforin  any  act  other  than  the  payment  of 
money,  or  to  refrain  from  performing  any  act,  the  court  may^ 
in  such  decree,  order  that  the  same  shall  be  a  lien  upon  the 
real  or  persona1  estate,  or  both,  of  such  party,  until  such  decree 
shall  be  fully  complied  with." 

The  decree  here  in  question  is  for  the  payment  of  money 
only,  and  is  therein  ordered  to  be  a  lien  for  no  other  purpose 
than  to  secure  and  enforce  such  payment.  It  does  not  require 
the  defendant  to  perform  any  other  act  or  to  refrain  from 
performing  any  act.  Thus  it  is  of  the  c'ass  which  the  statute 
itself  expressly  makes  alien  ou  u lands  and  tenements,"  not 
including  "  personal  estate,"  and  is  not  of  either  class  of  which, 
and  no  other,  the  statute  also  expressly  declares  "the  court 
may  order"  that  it  shall  be  a  lien  upon  "  personal  estate." 
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A  proper  construction ^of  these  provisions,  it  seems  to  us, 
requires  the  application  of  the  rule  that  expressio  v?iius 
ejtclusio  alterhts  est 

We  therefore  hold  that  power  to  so  order,  in  such  a  decree, 
is  absolutely  withheld  from  the  court.  It  follows  that  the 
attempt  to  exercise  it  is  something  more  than  mere  error,  or 
mistaken  action  within  the  scope  of  rightful  power.  That 
portion  of  this  decree  was  inoperative.  The  execution  came 
to  the  hands  of  the  sheriff  and  was  issued  after  the  title  to 
the  horse  and  its  possession  had  passed  to  appellant.  It  never 
was  a  lien  of  itself,  and  it  derived  no  force  from  the  decrte. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Thomas  Walker 

v. 
J.   F.  McDonald. 

Landlord  and  Tenant — Parol  Lease — Contract  of  Purchase — Distress — 
Attornment. 

1.  Payment  of  rent  is  a  sufficient  attornment. 

2.  In  a  proceeding  by  distress  for  rent  alleged  to  be  due  under  a  parol 
lease,  this  court  declines  to  interfere  with  the  judgment  for  the  plaintiff, 
the  evidence  being  conflicting. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  H.  A.  Miner,  Judge,  presiding. 

Messrs.  W.  G.  Cochran  and  Meeker  &  Jennings,  for 
appellant 

Messrs.  Eden  &  Titus,  for  appellee. 
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Pleasants,  J.  Appellant  was  tenant  of  Elder  under  a 
parol  lease,  renewed  from  year  to  year,  and  commencing  on  the 
first  of  March,  for  grain  rent.  After  he  had  so  occupied  for 
several  years,  in  April,  1SS6,  appellee  contracted  with  the 
lessor  to  purchase  the  premises ;  and  the  deed  therefor  was 
made  in  Juno  and  left  in  a  bank  for  the  grantee,  who,  on 
August  9th,  got  it  and  put  it  on  record.  Afterward  he  issued 
the  distress  warrant  herein,  which  was  amended  by  leave  of 
court  to  charge  that  appellant  was  about  to  sell  and  remove, 
without  his  consent,  so  much  of  the  grain  raised  on  the  place 
that  it  would  endanger  his  lien  for  rent.  The  proceedings 
thereon  resulted  in  a  judgment  on  verdict  for  appellee  for 

Appellant  insists  that  he  never  attorned  to  appellee. 
Whether  Sec.  14  of  Chap.  SO  of  the  Revised  Statutes  does  or 
does  not  dispense  with  the  necessity  of  attornment  in  such  a 
case — whiqh  we  do  not  now  decide — there  is  evidence  in  the 
record  that  after  notice  of  the  conveyance  by  Elder,  he  paid  a 
portion  of  the  rent,  being  the  proceeds  of  the  rent  oats,  to 
appellee,  and  on  divers  other  occasions  recognized  his  relation 
as  landlord ;  and  this  is  sufficient.  Flagg  v.  Geltmacher,  98 
111.  293;  Hayes  v.  Lawver,  83  111.  182;  Fisher  v.  Deering,  60 
III.  114. 

He  further  claimed  that  nothing  would  be  due  to  appellee 
for  that  year  because  of  a  claim  he  had  against  Elder  for  im- 
provements made,  amounting  to  more  than  the  year's  rent* 
which  Elder,  before  the  conveyance  to  appellee,  agreed  should 
be  retained  out  of  the  rent.  His  own  testimony  falls  short  of 
proof  to  that  effect.  He  says  he  was  owing  Elder  for  a  wagon 
and  for  borrowed  money  and  proposed  to  settle,  but  Elder 
said  he  hadn't  time  to  look  at  the  improvements  and  would 
settle  for  them  at  some  future  time,  and  that  for  whatever 
improvements  appellant  had  put  or  might  put  on  the  place,  lie 
should  take  his  pay  out  of  the  rents  the  coming  year  if  he, 
Elder,  did  not  pay  him.  He  gave  his  note  for  the  wagon  and 
borrowed  money  and  there  was  never  any  settlement  between 
them  for  the  improvements.  His  claim  is  also  somewhat  dis- 
credited by  his  first  offering  to  Elder  the  proceeds  of  the  rent 
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oats,  which  he  afterward,  on  being  advised  of  the  conveyance, 
paid  to  appellee.  Furthermore,  Elder  denied  the  alleged 
agreement,  and  it  was  for  the  jury  to  determine  which  should 
he  believed. 

He  contends,  lastly,  the  proof  failed  to  sustain  the  charge 
in  the  distress  warrant;  that  it  showed  there  was  in  the  place 
at  the  time  of  levy  twelve  hundred  bushels  of  corn,  being  the 
full  amount  of  the  landlord's  share,  and  that  the  proceeds  of 
the  rent  oats  had  been  paid  to  him.  He  admits,  however, 
that  he  claimed  the  right  to  dispose  of  that  corn  to  satisfy  his 
claim  against  Elder,  and  threatened  to  exercise  it,  Elder  -hav- 
ing in  the  meantime  failed  in  business.  On  all  the.-e  points 
there  was  conflicting  evidence,  but  we  think  the  finding  was 
warranted. 

The  instructions,  which  were  numerous,  are  not  abstracted, 
nor  is  any  question  made  upon  them.  The  judgment  will  be 
affirmed. 

Judgment  affirmed. 


J.  T.  N.  Walton  and  Ada  line  Walton 

v. 
The  People  of  the  State  of  Illinois. 

Criminal  Laic— Scire  Facias— Forfeited  Recognizance — Surrender — 
Statute— Evidence. 

1.  In  a  proceeding  by  scire  facias  on  a  forfeited  recognizance,  evidence 
to  show  that,  before  the  forfeiture,  the  principal  had  surrendered  himself  to 
the  sheriff,  is  admissible. 

2.  Where  the  surrender  is  voluntary  and  by  the  principal,  a  certified 
copy  of  the  recognizance  is  unnecessary,  particularly  where  the  sheriff,  act- 
ing upon  his  own  acquaintance  with  the  party  and  his  own  knowledge  of 
the  circumstances,  accepts  the  surrender. 

[Opinion  tiled  May  25,  1888.] 

In  error  to  the  Circuit  Court  of  Coles  County,  the  Hon.  C. 
B.  Smith,  Judge,  presiding. 
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Mr.  Charles  Bennett,  for  plaintiff  in  error. 

Mr.  S.  M.  Leitch,  for  defendant  in  error. 

Wall,  J.  This  was  a  proceeding  by  scire  facias  on  a  for 
feited  recognizance.  There  was  judgment  for  the  people. 
Various  errors  are  assigned,  but  the  only  point  we  deem  it 
necessary  to  consider  arises  upon  the  refusal  of  the  court  to 
admit  certain  evidence  offere  1  by  the  appellant.  That  offer 
was  to  prove  that  before  the  forfeiture  of  the  recognizance 
the  principal  had  surrendered  himself  to  the  sheriff  of  the 
proper  county,  and  that  the  fact  was  made  known  to  the 
sureties.  The  offer  was  rejected,  and  the  ruling  of  the  court 
is  now  defended  upon  the  around  that  a  surrender  can  not  be 
made  efficient  until  the  sheriff  shall  be  furnished  with  a  certi- 
fied copy  of  the  recognizance,  and  that  to  discharge  the  sureties 
the  sheriff  must  in  writing  acknowledge  the  surrender. 

The  provisions  of  the  statute  relating  to  the  subject  will  be 
found  in  Div.  3,  Chap.  3S,  R.  S.,  as  follows: 

"  Section  11.  In  all  cases  of  bail  for  the  appearance  of  any 
person  charged  with  a  criminal  offense  his  sureties,  or  any  of 
them,  may  at  any  time  before  default  upon  the  bond  or  recog- 
nizance surrender  the  principal  in  their  exoneration,  or  the 
principal  may  surrender  himself  to  the  proper  officer. 

"  Section  12.  For  the  purpose  of  surrendering  the  prin- 
cipal, the  sureties,  or  any^of  them,  may  arrest  the. principal  at 
any  place,  or  may  authorize  any  other  person  to  make  the 
arrest. 

"Section  13.  These  sureties,  or  any  of  them,  may  require 
the  sheriff,  coroner  or  any  constable  of  the  county  where  the 
principal  may  be  found,  to  make  the  arrest  with  hi  his  county, 
by  producing  a  certified  copy  of  the  recognizance,  and  in  person 
or  by  agent  accompanying  the  officer  to  receive  the  person 
arrested,  and  upon  tender  to  such  officer  of  like  lees  as  are 
allowed  for  executing  capias  in  criminal  cases. 

"  Section  14.  The  surrender  shall  be  made  to  the  sheriff  of 
the  county  where  the  principal  is  required  to  appear,  or  to  the 
warden  of  the  penitentiary,  when  so  required. 
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u  Section  15.  On  such  surrender,  and  the  delivery  to  him 
of  a  certified  copy  of  the  recognizance,  the  sheriff  or  warden 
shall  take  such  person  into  custody,  and,  by  writing,  acknowl- 
edge such  surrender,  and  thereupon  the  sureties  shall  be  dis- 
charged from  such  recognizance,  upon  payment  of  all  costs 
occasioned  by  any  pro  eedings  upon  the  recognizance." 

It  is  not  disputed  that  the  sheriff  was  the  "  proper  officer  " 
to  whom  the  surrender  should  be  made,  but  it  is  contended 
that  whether  the  surrender  is  voluntary,  by  the  principal,  or 
involuntary,  and  at  the  instance  of  the  sureties,  the  mode  pre- 
scribed by  Sees.  13  and  15  must  be  followed.  We  are  inclined 
to  hold  that  when  the  surrender  is  voluntary,  by  the  principal, 
there  is  no  necessity  for  the  certified  copy  of  the  recognizance. 
True,  the  sheriff  may  not  know  the  person  offering  to  sur- 
render himself,  or  he  may  not  know  that  such  person  has  ever 
entered  into  the  recognizance  and  may  therefore  decline  to 
accept  the  custody  so  offered  until  the  necessary  facts  are 
known ;  but  we  have  no  doubt  that  a  surrender  would  be  per- 
*  fectly  good  in  such  a  case  if  the  sheriff,  acting  upon  his  own 
acquaintance  with  the  party  and  his  own  knowledge  of  the 
circumstances,  should  accept  the  surrender  and  take  the  per- 
son into  his  custody. 

To  ho!d  otherwise  would  be  to  deprive  sureties  of  a  valua- 
ble right  in  cases  where  the  principal  is  willing  to  surrender 
himself,  but  by  reason  of  absence  or  other  causes  the  sureties 
are  not  able,  at  the  time,  to  furnish  the  certified  copy  or  to 
receive  the  written  acknowledgment  of  the  officer. 

Section  11  contains  no  limitation  or  conditions.  It  declares 
merely  that  sureties  may  surrender  the  principal,  or  he  may 
surrender  himself. 

The  subsequent  sections,  12,  13  and  15,  are  applicable  where 
the  sureties  are  moving  for  their  own  protection,  and  presum- 
ably against  the  will  of  the  principal,  in  which  case  the  officer 
should  be  secured  against  mistake  by  some  proper  and  fit 
means;  but  they  are  not  appropriate  in  the  other  case  where 
the  principal  proposes  to  surrender  himself.  The  judgment 
will  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 
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Ann  Beers 

v. 

Leonard  Myers,  Administrator. 

Administration — Guardian1 s  Estate — Claim — Statute  of  Limitations — 
Trusts — Classification  of  Claims — Practice — Error  without  Prejudice. 

t 

1.  A  trust,  to  be  exempt  from  tbe  operation  of  the  statute  of  limita- 
tions, must  be  direct  and  exclusively  within  the  jurisdiction  of  equity,  and 
the  question  touching  it  must  arise  between  the  trustee  and  the  cestui  que 
trust. 

2.  A  claim  presented  against  the  estate  of  a  deceased  guardian  thirteen 
years  after  the  claimant  became  of  age,  to  charge  the  estate  for  funds,  most 
of  which  were  received  by  the  deceased  before  his  appointment  as  guardian, 
is  barred  by  the  statute  of  limitations. 

3.  In  the  ca*e  presented,  the  trust,  if  any,  was  neither  direct  nor  within 
the  ex  lusive  jurisdiction  of  equity. 

4.  An  objection  to  the  classification  of  a  claim  allowed  against  an  estate 
can  not  be  first  raised  in  this  court. 

5.  An  error  without  prejudice  to  the.  appellant,  is  not  sufficient  ground 
for  reversal. 

[Opinion  filed  May  25,  1SSS.] 

Appeal  from  the  Circuit  Court  of  Yermilion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  W.  R.  Lawrence,  for  appellant. 

It  is  a  well  settled  rule  that  the  statute  of  limitations  does 
not  apply  in  case  of  an  express  continuing  trust,  until  there 
has  been  some  open,  express  denial  by  the  trustee  of  the  right 
of  the  cestui  que  trust.  Hill  on  Trustees  (2d  Am.  Ed.),  372, 
note  2  and  authorities  cited;  "Wood  on  Limitation  of  Actions, 
414;  Albrecht  v.  Wolf,  58  111.  189;  Bond  v.  Lock  wood,  33 
111.  218. 

A  guardian  appointed  upon  bis  own  application  by  a  court, 
becomes,  under  the  language  of  the  statute  and  by  the  prin- 
ciples of  the  common  law,  the  trustee  of  an  express  trust  His 
powers  and  duties  arc  specifically  defined  by  the  statute.     And 
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while  his  control  of  the  person  of  the  ward  ceases  at  majority 
and  his  right  of  possession  of  his  ward's  property  also  ceases, 
yet  he  can  not  benefit  by  his  neglect  and  failure  to  settle  with 
his  ward  at  this  time  and  be  released  from  his  trust  by  the 
court  appointing  him.  The  trust  continues  until  such  release, 
Schouler  on  Domestic  Relations,  Sec.  321;  Bond  v.  Lockwood 
33  111.  218;  Rev.  Statutes,  1874,  Chap.  64,  Sec.  15;  Davis  v. 
Harkness,  1  Gilm.  180;  Farman  v.  Brooks,  9  Pick.  212;  In 
re  Steele,  65  111.  322. 

Should  it  be  urged  that  the  relation  of  trustee  and  cestui 
que  trust  ceased  when  the  ward  became  of  age,  yet  in  a  case 
very  much  like  this,  Scheel  v.  Eidman,  77  111.  301,  where  the 
wards,  after  majority,  filed  a  claim  against  the  estate  of  their 
deceased  guardian  for  money  received  by  him  as  guardian,  and 
the  statute  of  limitations  was  interposed  by  the  administrator, 
the  court  held  that  the  statute  of  limitations  did  not  run  so 
long  as  a  suit  could  be  maintained  on  the  bond  of  the  guardian. 
In  this  case  the  cause  of  action  could  not  be  said  to  have 
accrued,  in  any  view  of  it,  until  the  majority  of  the  ward, 
which  was  October  28,  1873.  Her  guardian  died  February 
9,  1886,  and  she  filed  the  claim  February  5,  18S7.  But  it  is 
said  by  the  Supreme  Court  in  Gilbert  v.  Guptil,  34  111.  139, 
that  the  relation  of  guardian  and  ward  subsists  until  he  has 
fully  accounted  and  paid  over  the  balance  against  him.  This 
is  a  very  just  view,  otherwise  the  guardian  could  acquire  the 
right  to  his  ward's  property  by  means  of  his  own  neglect  of 
duty. 

It  may  be  6aid  that  if  the  rule  we  contend  for  be  true,  then 
we  are  limited  to  a  recovery  of  the  amount  of  the  bond.  And 
this  is  evidently  the  view  taken  by  the  court  below,  when  it 
gave  judgment  for  §56.  In  the  case  of  Scheel  v.  Eidman, 
above  cited,  the  amount  of  the  bond  is  not  shown,  yet  the 
ward's  estate  was  shown  to  have  been  at  date  of  appointment, 
§624,  and  it  is  presumed  the  bond  was  double  this  sum — $1,248 
— while  the  amount  of  the  judgment  affirmed  was  $1,522. 
Had  appellant's  claim  been  based  upon  the  bond,  then  it  is 
clear  her  recovery  would  have  been  limited  to  the  amount  of 
the  penalty  of  the  bond.     It  would  have  been  purely  a  legal 
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action  in  its  character,  in  such  case,  and  the  question  of  limita- 
tion could  not  have  arisen.  This  remedy  would  have  been 
entirely  inadequate;  hence  the  necessity  to  resort  to  equitable 
relief,  being  in  the  nature  of  a  bill  for  an  accounting,  by  tiling 
a  claim  against  the  estate.  And  it  does  not  lie  in  the  month 
of  the  guardian's  administrator  to  say  our  remedy  is  upon  a 
bond  given  by  him  in  the  inadequate  sum  of  one-tenth  of  the 
estate  of  his  wards,  actually  in  his  hands  at  the  time  he  gave 
it,  which  he  wrongfully  withheld  from  the  knowledge  of  the 
court  that  appointed  him.  As  held  by  the  Supreme  Court 
in  Davis  v.  Harkness,  1  Gilm.  180,  one  is  held  to  account  as 
guardian,  although  he  did  not  receive  the  estate  as  the  regu- 
larly appointed  guardian.  And  this  guardian  in  the  recitals 
of  his  bond  and  in  his  oath  of  office,  assumed  to  faithfully 
preserve  the  property  of  his  ward  then  in  his  possession,  and 
that  might  thereafter  be  received  by  him,  and  his  adminis- 
trator is  now  estopped  from  assuming  a  different  position. 

But  we  insist  that  the  guardian's  bond,  or  amount  of  it,  cuts 
no  figure  in  this  case,  except  so  far  as  it  was  one  of  the  inci- 
dents in  the  creation  of  the  character  of  the  trust  The  trust 
assumed  by  the  guardian  was  express  and  direct,  and  one 
belonging  exclusively  to  the  jurisdiction  of  a  court  of  equity; 
and  in  this  case  the  question  arises  between  the  trustee's  rep- 
resentative and  the  cestui  que  trust,  thus  being  within  the  rule 
approved  in  Hay  ward  v.  Greene,  82  HI.  289. 

An  action  upon  the  bond,  in  this  case,  would  be  utterly 
inadequate,  as  already  shown.  And  an  action  at  law  for 
money  had  and  received  could  not  be  maintained  because  the 
trust  is  still  open.  In  order  for  this  action  to  lie  there  must 
have  been  a  settlement  of  the  account  and  balance  struck. 
Perry  on  Trusts,  Sec.  843;  Ilill  on  Trustees  (2d  Am.  Ed.), 
758. 

We  admit  that  under  one  view  of  the  case  the  deposit  of 
the  money  of  the  wards  in  a  bank,  at  or  about  the  tima  of 
their  majority,  may  be  a  circumstance  in  favor  of  the  good 
faith  of  the  guardian  at  this  time;  yet  it  appears  to  have  been 
deposited  in  his  own  name,  and  that  he  invested  it  in  a  certifi- 
cate of  bank  stock  in  his  own  name.     No  investment  of  the 
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money  was  made  under  the  approval  of  the  court  as  the  stat- 
ute provided,  hence  he  undertook  the  management  of  the 
estate  at  his  peril.  Mclntyre  v.  People,  103  111.  146;  Hughes 
v.  People,  111  111.  460;  Winslow  v.  People,  117  111.  158. 

Mr.  J.  B.  Mann,  for  appellee. 

Wall,  J.  The  appellant  presented  a  claim  against  the 
estate  of  Joseph  L.  Shepherd,  deceased,  for  the  sum  of 
$2,371.80,  alleged  to  have  been  received  by  deceased  as  the 
guardian  of  the  appellant.  The  County  Court  allowed  the 
sum  of  $1,555  as  a  seventh-class  claim,  from  which  allowance 
the  administrator  prosecuted  an  appeal  \o  the  Circuit  Court, 
where  an  allowance  was  made  for  the  sum  of  $56,  from  which 
an  appeal  is  prosecuted  to  this  court 

On  the  24th  of  June,  1862,  the  deceased  was,  on  his  petition, 
appointed  guardian  of  his  three  infant  daughters,  appellant 
being  one  of  them. 

In  said  petition  he  stated  that  the  three  infants  were 
entitled  to  property  from  the  estate  of  Joseph  Davis,  deceased, 
estimated  at  $56,  due  them  as  heirs  of  their  mother,  then 
deceased,  who  was  one  of  the  heirs  of  the  said  Joseph  Davis. 
He  was  accordingly  appointed  and  was  required  to  give  bond 
and  surety  in  the  sum  of  $112,  which  was  done.  It  does  not 
appear  that  he  ever  made  a  report  of  his  act-*  as  guardian  nor 
that  any  further  order  was  ever  made  in  respect  to  the  matter 
by  the  court  which  so  appointed  him.  The  evidence  tends 
to  prove  that  the  dece  ised,  Joseph  L.  Shepherd,  received  a 
considerable  sum  of  money  from  the  proceeds  of  land  inherited 
by  his  wife,  the  mother  of  these  girls,  from  her  father,  Joseph 
Davis.  This  money  was  received  by  him  at  different  times 
between  the  death  of  his  wife,  which  occurred  in  1857,  and 
the  year  1860,  the  last  receipt  being  two  years  or  more  before 
he  was  appointed  guardian. 

The  whole  sum  thus  received  was  something  near  $1,000. 
Whether  he  then  regarded  this  money  as  belonging  to  his 
children  or  whether  he  considered  it  his  in  whole  or  in  part 
does  not  vary  clearly  appear,  but  when  he  applied  for  letters 
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of  guardianship  he  did  not  6eem  to  think  it  was  his.  Theie 
is  evidence,  however,  which  tends  to  prove  that  at  a  later  period 
he  deposited  in  the  bank  of  John  C.  Short  &  Co.,  of  Danville, 
a  sum  of  money  which  at  the  time  of  the  failure  of  the  bank, 
in  1S73,  amounted  to  about  $2,600.  This  money,  before  and 
after  the  failure,  he  6 poke  of  and  referred  to  as  "  the  girls' 
money." 

On  one  occasion,  soon  after  the  failure,  he  was  requested 
by  one  of  the  girls,  Elizabeth,  to  settle,  when  he  said  that  lie 
had  lost  the  money  belonging  to  her  and  appellant  (the  other 
sister  having  died  without  issue)  in  Short's  Bank;  that  he  was 
working  hard  to  accumulate  the  amount,  and  when  he  did,  he 
would  put  it  in  land  and  fix  it  6o  the  girls  could  have  the 
benefit  of  it  when  they  were  old ;  that  they  were  young  and 
able  to  work  but  when  they  got  old  they  would  need  it.  He 
seemed  to  be  angry  about  it  and  Elizabeth  never  spoke  to  him 
on  the  subject  afterward.  The  two  girls  were  then  of  age. 
There  is  also  some  evidence,  though  quite  unsatisfactory,  as 
to  a  recognition  of  the  same  state  of  facts  as  late  as  lbS4, 
some  two  years  before  his  death,  but  the  statement  made  by 
the  witness  is  rather  indefinite  and  leaves  the  impression  that 
there  is  great  doubt  as  to  what  was  actually  said — so  much  so 
that  the  Circuit  Court  evidently  gave  it  but  little  weight  and  it 
is  not  much  pressed  by  counsel.  It  appears  that  the  deceased 
had  married  his  second  wife  before  he  was  appointed  guardian; 
that  by  this  wife  he  had  seven  children ;  that  the  appellant 
and  her  sister  Elizabeth  lived  with  him  until  they  married, 
and  that,  when  he  died,  in  18S6;  he  left  an  estate  consisting  of 
some  four  hundred  acres  of  land,  the  value  not  given,  besides 
personal  property  valued  at  $15,000;  that  he  was  prompt  in 
the  payment  of  his  debts  and  that  but  very  few  claims  had 
been  presented  against  his  estate. 

From  these  facts  thus  briefly  stated  it  is  probable  he  did  not 
consider  himself  under  any  legal  obligation  to  account  for  the 
money  lost  in  the  bank,  either  because  he  supposed  lie  was 
not  bound  to  bear  the  loss  and  make  it  good,  or  because  he  did 
not  regard  the  money  as  really  belonging  to  the  girls,  though 
no  doubt  intending  that  they  should  have  it.     It  is  reasonably 
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certain  that  the  girls  knew  what  were  his  views  as  to  this,  and 
that  the  delay  of  nearly  thirteen  years  after  the  younger  one, 
the  appellant,  came  of  age,  to  press  their  claims,  was  not  due 
to  any  want  of  information  as  to  the  facts.  The  question  pre- 
sented is,  whether  the  claim  is  barred  by  the  statute  of  limi 
tations.  The  Circuit  Court  held  that  it  was,  except  as  to  the 
amount  that  might  be  recovered  upon  the  bond,  and  accord- 
ingly  allowed  appellant  $56,  being  one-half  of  the  penalty  of 
the  bond.  The  appellee,  while  not  admitting  the  propriety  of 
this  allowance,  assigns  no  cross-error  in  respect  thereto,  and  we 
are  therefore  to  consider  only  whether  the  statute  of  limita- 
tions was  properly  applied  to  the  residue  of  appellant's  de- 
mand. 

It  .is  insisted  on  behalf  of  appellant  that  tins  is  an  express 
'or  direct  trust  and  not  barred  by  the  statute  of  limitations. 
To  exempt  a  trust  from  the  bar  of  the  statute,  it  mii3t  be,  first, 
a  direct  trust;  second,  it  must  be  of  the  kind  belonging 
exclusively  to  the  jurisdiction  of  a  court  of  equity;  and  third, 
the  question  must  arise  between  the  trustee  and  the  cestui 
que  trust.  Angell  on  Limitations,  Sec.  166;  Hay  ward  v. 
Gunn,  82  111.  385. 

Angell  also  says,  Sec.  174:,  that  where  the  trustee  denies  the 
right  of  the  cestui  que  trusty  he  abandons  his  fiduciary  capac- 
ity, and  the  statute  will  apply.  School  Directors  v.  School 
Directors,  16  111.  App.  654. 

It  is  not  easy  to  determine  what  is  the  character  of  the' 
trust,  if  there  was  any  in  this  case.  The  money  came 
to  the  hands  of  the  deceased  before  he  assumed  the  duties 
of  a  guardian,  and  whether  he  had  the  right  to  claim 
it  as  his  own,  in  law,  or  whether  he  felt  bound  to  pre- 
serve it  for  his  children,  he  did  not  seem  to  consider  it 
any  part  of  the  estate  which  he  was  to  handle  as  guardian. 
If,  then,  the  character  of  a  trust  is  to  be  impressed  upon  it  at 
all,  it  would  seem  to  arise  by  operation  of  law,  and  it  would 
therefore  belong  to  the  classof  implied  trusts,  and  in  thatview 
the  statute  of  limitations  will  be  applicable.  But  if,  as 
appellant  argues,  it  is  a  direct  trust  because  of  the  subsequent 
appointment  as  guardian,  then  we  must  hold  that  it  is  not  of 
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that  c'as-s  of  trusts  which  belong  exclusively  to  the  jurisdic- 
tion of  a  court  of  equity. 

There  is  no  reason  why  the  appellant  might  not  have  urged 
her  c^aitn  in  a  court  of  law  during  the  lifetime  of  her  father 
with  as  much  propriety  as  to  present  it  for  allowance  against 
his  estate  after  his  decease.  It  must  therefore  be  subject  to 
the  statute. 

Again,  there  seems  but  little  doubt  that  soon  after  the  fail- 
ure of  the  bank,  he  denied  his  liability  in  a  legal  sense,  though 
admitting  and  avowing  a  purpose  to  make  a  provision,  in  his 
own  way  and  in  his  own  time,  for  the  benefit  of  the  girla  In 
this  they  seem  to  have  acquiesced,  and  probably  because  they 
were  conscious  that  they  had  no  legal  claim  upon  hiin. 

We  are  impressed  with  the  belief  that  in  this  case,  as  in 
most  cases,  the  statute  of  limitations,  if  successfully  interposed 
as  a  bar,  will  work  no  injustice.  Had  the  claimant  pressed 
her  demand  while  her  father  was  yet  alive,  it  is  to  be  pre- 
sumed, from  what  is  even  now  disclosed,  that  he  could 
have  shown  he  was  not  liable.  He  was  solvent,  prompt  in  the 
payment  of  his  debts,  and  no  reason  is  apparent  for  withhold- 
ing a  valid  claim  tin  til  after  his  death. 

It  is  urged  the  Circuit  Court  erred  in  not  classifying  the 
allowance  made  as  of  the  sixth  class. 

It  does  not  appear  that  the  court  was  asked  to  do  this,  and 
no  such  ground  is  sot  out  in  the  motion  for  a  new  trial.  It 
should  not  be  presented  here  for  the  first  time.  O.  &  C.  R. 
R.  Co.  v.  McMath,  91  111.  104. 

We  consider  it  not  important,  however.  The  estate  is  large 
and  the  claims  against  it  are  inconsiderable  in  amount,  so  that 
it  is  not  material  in  what  class  the  allowance  is  placed. 
Hence,  if  the  omission  were  error,  it  should  not  work  a  reversal- 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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Railroads — Personal  Injuries — Fellotc-Seroants — Con  ribMory  Negli- 
gen  ce — Damages — In  struct  ion  #. 

1.  The  question  of  contributory  negligence  upon  the  pirt  of  an  employe 
of  a  railroad  company,  injure  J  in  the  course  of  his  employment,  should  be 
Iff t  to  the  jury. 

2.  A  railroad  section  hand  is'not  a  fellow-servant  of  mm  in  charge  of  a 
construction  train,  unless  they  are  together  co-operating  in  furthering  a  par- 
ticular business  of  the  common  master. 

3.  In  the  case  presented,  the  co-operation  of  the  section  hands  and .  the 
crew  of  the  construction  train  in  placing  ballast  upon  the  road-bad  ceased 
when  they  returned  to  their  former  and  separate  duties. 

4.  It  is  proper  to  refuse  instructions  which  tend  to  mislead,  or  seek 
improperly  to  take  a  question  from  the  jury. 

5.  It  was  not  the  duty  of  the  court  to  give  the  jury  an  instruction  as  to 
what  facts  would  constitute  the  employes  of  the  defendant  fellow-servants, 
there  being  no  request  of  that  nature. 

6.  In  the  absence  of  evi  lence  of  passion  or  prejudice  on  the  part  of  the 
jury  in  the  case  presented,  this  court  declines  to  interfere  with  the  verdict 
for  the  plaintiff  for  $2,500  as  excessive. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Fifer  &  Phillips  and  Williams  &  Capen,  for  the 
appellant. 

No  recovery  can  legally  be  had  in  this  case  for  the  reason 
tliat  Patrick  Kelly  was  the  fellow-servant  of  the  men  who 
operated  the  train  by  which  he  was  struck.  Abend  v.  T.  H. 
AIRE.  Co.,  Ill  111.  202;  C.  &  E.  I.  E.  R  Co  v.  Geary, 
110  111.  383;  Voltez  v.  O.  &  M.  Ky.  Co.,  85  111.  500;  C.  &  A. 
R.  R.  Co.  v.  Murphy,  53  111.  336;  T.  W.  &  W.  Ey.  Co.  v. 
Durkin,  76  111.  395 ;  St.  L.  &  S.  W.  Ey.  Co.  v.  Britz,  72  111. 
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23rt;  C.  &  A.  R  R  Co.  v.  Keefe,47  111.  108;  I.  C.  R  R  Co. 
v.  Cox,  21  111.  20;  C.  &  N.  W.  R  R  Co.  v.  MoranoS,  93  III. 
302;  C.  &  A.  R  R  Co.  v.  Iloyt,  16  111.  App.  237;  C.  &  A. 
R  R  Co.  v.  O'Bryan,  15  111.  App.  134. 

There  was  no  conflicting  testimony  as  to  what  relation  Kellv 
hore,  in  the  service,  to  the  men  whose  conduct  is  in  question. 
The  decree  of  association  of  Kelly  with  them,  the  nature  of 
their  respective  emploj'ments,  what  they  had  all  been  doing 
on  that  day  and  what  they  were  doing  respectively  at  the 
particular  time  Kelly  was  hurt — all  these  things  appear  from 
the  perfectly  harmonious  account  of  the  different  witnesses. 
The  men  being  employed  by  the  same  master,  the  presump- 
tion would  be  they  were  fellow-servants  until  the  contrary 
was  made  to  appear  from  the  evidence;  and,  unless  such  a 
state  of  facts  was  shown  as  would  remove  this  presumption, 
and  serve  to  ground  a  verdict  that  the  men  were  not  fellow- 
servants,  it  was  error  to  submit  the  question  to  the  jury  at  all. 
We  contend  the  court  should,  on  the  state  of  facts  proved, 
have  instructed  the  jury  the  men  were  fellow-servants  and  that 
no  recovery  could  be  had. 

"Whether  there  is  any  evidence  upon  a  given  question  or 
not,  is  a*  question  of  law  for  the  court,  and  it  is  error  to  sub- 
mit that  question  to  a  jury."  C,  B.  &  Q.  R  R.  Co.  v.  War- 
ner, 108  111.  538. 

An  instruction  which  assumes  there  is  evidence  of  a  fact 
when  there  is  none,  is  misleading  and  erroneous,  and  serves 
only  to  furnish  the  jury  a  pretext  to  find  against  the  real  facts. 
C.  &  A.  R  R  Co.  v.  Bragonier,  119  111.  51. 

We  think,  under  the  principle  of  the  above  cases  and  in  the 
light  of  the  evidence,  the  relation  of  the  men  to  each  other 
resolved  itself  into  a  pure  question  of  law,  and  should  have 
been  so  treated  by  the  Circuit  Court.  This  court  in  the  case 
of  CVBryan,  15  111.  App.  131,  held,  as  a  proposition  of  law 
under  the  evidence,  that  O'Bryan  was  the  fellow-servant  of  the 
offending  employes. 

Messrs.  Stevenson  &  Ewing,  for  appellee. 
Kelly  and  the  train  crew  in  charge  of  thefreight  train  were 
not  fellow-servants.     Kyan  v.  C.  &  N.  W.  R  R  Co.,  60  El. 
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171;  C.,  M.  &  St.  Paul  Ry.  Co.  v.  Ross,  1J2  U.  &  377;  C.  & 
N.  W.  R.  R.  Co.  v.  Moranda,  93  111.  302;  P.,  F.  W.  &  C.  Ry. 
Co.  v.  Powers,  74  III.  371;  C.  &  A.  R.  R.  Co.  v.  May,  Adm'x, 
108  111.  2S8;  C.  &  N.  W.  R.  R.  Co.  v.  Bliss,  6  111.  App.  411; 
Rolling  Mill  v.' Johnson,  114  111.  57;  T.  W.  &  W.  Ry.  Co.  v. 
O'Connor,  77  111.  391. 

Imprudent  conduct  from  sudden  fright  is  chargeable  to  the 
original  wrong-doer.  Collins  v.  Davidson,  19  Fed.  Rep.  S3; 
Stokes  v.  Staltonstall,  13  Pet.  189;  Jones  v.  Boyce,  1  Starkey 
493;  C,  R.  1.  &  P.  R.  R.  Co.  v.  Dignan,  56  111.  487;  C.  & 
A.  R.  R.  v.  Garney,  58  III.  83;  Galena  &  C.  U.  R.  R.  Co.  v. 
Yarwood,  17  111.  609. 

It  is  negligence  in  a  railroad  company  to  make  "  running" 
or  "  flying"  switches.  C,  B.  &  Q.  R*  R.  Co.  v.  Triplet,  38 
111.  482;  C.,R.  I.  &  P.  R.  R.  v.  Dignan,  56  111.  478;  I.  C.  R. 
R.  Co.  v.  Backes,  55  111.  379. 

It  is  negligence  in  a  railroad  company  to  run  cars  in  on  a 
side  track,  where  other  cars  are  standing  and  persons  working 
about  them,  without  giving  notice  of  an  intention  to  do  so. 
I.  C.  R.  R.  Co.  v.  Hoffman,  97  111.  287;  Rolling  Mill  Co.  v. 
Johnson,  114  111.  57. 

Conger,  P.  J.  This  was  a  suit  brought  by  appellee  as 
administratrix  of  her  deceased  husband,  Patrick  Kelly,  against 
appellant,  in  which  she  recovered  a  judgment  for  $2,500. 

The  principal  facts  are  as  follows :     Patrick  Kelly  was  a 

•  section   hand,  employed  by  appellant  upon  a  section  of  the 

road  about  seven  miles  in   length,   including  the   village  of 

Hopedale.     He  worked  under  one  James  Mehan,  foreman. 

nis  duties  were,  as  given  by  his  foreman,  as  follows: 

Mehan  says:  " I  was  his  foreman;  I  had  six  men  working 
under  me;  the  men  under  me  had  to  do  all  necessary  work; 
anything  that  was  ordered  to  bo  done  under  my  control ;  the 
men  under  me  were  doing  track  repairing;  it  was  our  business 
to  keep  the  track  in  repair ;  I  had  seven  miles  under  my  con- 
trol; the  men  under  me  threw  up  embankments,  raised  up  the 
track,  put  in  rock  and  tiled  under  it,  attended  to  the  fences 
along  the  track  and  the  ballasting,  and  any  other  thing  wo 
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had  to  do  in  the  line  of  repairs.  It  sometimes  becomes  my 
duty  to  shove  cars  from  one  place  to  another  with  my  men;  I 
take  hold  of  them  to  shove  ;  do  not  get  on  the  engine  to  run 
them;  simply  shove  the  cars  from  one  place  to  another  on  the 
track;  that  is  all  I  have  to  do  with  the  cars."  After  Kelly 
had  been  in  the  employ  of  the  company  a  few  days,  and  on  the 
5th  day  of  January,  1886,  a  freight  or  construction  train  started 
out  from  Bloomington  for  the  purpose  of  hauling  a  load  of 
rock  to  be  distributed  along  the  track  two  or  three  miles  south- 
west of  Hopedale  for  the  purpose  of  ballasting  the  track.  The 
train  consisted  of  twenty -two  flat  cars,  a  caboose,  and  an  engine. 
It  was  managed  by  a  crew  consisting  of  a  conductor,  engineer, 
fireman  and  two  brakemen.  The  section  force,  including 
Kelly,  had  bearded  the  construction  train  as  it  passed  Ilope- 
dale,  and  assisted  in  unloading  the  stone,  or  ballast,  which 
work  occupied  them  until  the  middle  of  the  afternoon.  The 
train  had  returned  to  Hopedale  at  noon  to  enable  the  men  to 
get  their  dinner,  and  upon  two  or  three  other  occasions  to  let 
other  trains  pass.  When  the  unloading  was  completed  and 
about  three  or  four  o'clock  in  the  afternoon,  the  train  with 
the  men  returned  to  Hopedale. 

The  train  men  began  to  prepare  the  train  for  returning  to 
Bloomington  and  the  section  men  were  ordered  by  Mehan, 
their  foreman,  to  take  some  old  iron,  which  had  been  gathered 
up  along  the  road  at  some  former  time  and  placed  on  the 
depot  platform,  and  carry  it  across  the  main  track  and  place  it 
on  a  flat  car  standing  on  the  side  track,  just  opposite  the  plat- 
form.    This  car  was  no  part  of  the  construction  train. 

After  some  time  spent  by  the  trainmen  in  switching  and 
arranging  their  train  for  its  return  to  Bloomington,  they 
desired  to  transfer  the  engine  from  the  southwestern  end  of 
the  train  to  the  other,  and  they  did  this  by  a  running  or  flying 
switch. 

The  train  was  backed  up  on  the  main  track  toward  Bloom- 
ington, a  sufficient  distance  for  the  purpose  intended,  and  then 
started  back,  and  after  having  acquired  a  speed  of  some  eight 
miles  an  hour,  the  engine  was  cut  loose  from  the  train  and, 
increasing  its  speed,  ran  in  upon  the  side  track,  where  three 
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or  four  cars  were  standing,  upon  one  of  which  the  old  iron 
was  being  loaded  by  Kelly  and  others. 

The  engine  did  not  go  far  enough  upon  the  side  track  to  let 
the  train  pass  it  without  a  collision,  but  the  tender  of  the 
engine  was  struck  by  the  caboose,  breaking  off  the  cross-beam 
and  steps  of  the  caboose  and  injuring  the  tender.  The  engine 
was  at  once  moved  forward  by  the  engineer,  striking  one  of 
the  cars  standing  on  the  side  track  with  such  force  as  to  break 
off  the  cowcatcher,  break  the  headlight  and  the  cast  iron 
heading  of  the  boiler,  knock  the  trucks  from  under  the  car  in 
front  and  throw  it  forward  against  the  car  upon  which  the 
iron  was  being  loaded  and  which,  from  the  force  of  the  blow, 
was  moved  forward  about  its  length.  It  produced  consider- 
able noise  and  confusion.  Kelly,  with  another  man,  was  at 
this  moment  placing  a  large  piece  of  iron  upon  the  car,  and 
they  had  to  step  along  with  the  moving  car  to  keep  it  from 
falling  to  the  ground.  As  soon  as  they  could  let  go  of  it  they 
did  so,  and  turned  to  go  across  the  main  track  to  the  platform. 
The  train  with  the  caboose  in  front  was  coming  down  the 
track  at  the  rate  of  about  eight  miles  per  hour;  Kelly's  com- 
panion succeeded  in  reaching  the  platform,  but  Kelly  was 
struck  and  killed  by  the  train. 

The  errors  assigned  by  appellant  are,  first,  that  Kelly  was 
killed  by  his  own  negligence.  It  is  insisted  upon  the  one  hand, 
there  was  great  noise  and  confusion  when  the  engine  struck 
the  car  in  front  of  it,  amply  sufficient  to  cause  Kelly  to  lose 
his  presence  of  mind,  and,  under  the  excitement  of  the 
moment,  excuse  him  from  what  is  claimed  was  negligence; 
while  this  is  denied  by  appellant,  and  it  is  claimed  there 
was  nothing  in  the  occurrence  to  excuse  Kelly  from  such  care 
and  caution  as  a  reasonable  man  would  be  expected  to  exer- 
cise. The  determination  of  this  question,  under  the  circum- 
stances, was  one  for  the  jury.  It  was  for  them  to  say,  under 
the  evidence,  whether  Kelly's  conduct  in  attempting  to  cross 
the  main  track  at  the  time,  was  careless  and  imprudent,  and  if 
it  was,  whether  it  was  done  under  the  excitement  of  sudden 
peril  and  alarm  caused  by  the  acts  of  appellant's  servants. 

As  said  in  C,  E.  I.  &  P.  E.  E.  Co.  v.  Dignan,  56  111.  487, 
u  The  question  of  negligence  can  be  measured  by  no  fixed  and 
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unbending  rule.  Each  case  must  be  tested  by  its  own  peculiar 
facts.  An  act  which  might  justly  be  regarded  as  inexcusably 
careless,  if  done  coolly  and  deliberately,  and  with  nothing  to 
disturb  the  ordinary  action  of  -the  brain,  may,  on  the  other 
hand,  be  pardoned  as  not  unnatural  if  done  under  the  excite- 
ment of  sudden  peril  and  alarm." 

The  second  error  assigned  is  that  Kelly  was  a  fellow-servant 
with  the  train  men. 

During  the  time  Kelly  was  upon  the  train,  going  to  and 
returning  from  the  place  of  unloading,  and  while  the  stone 
was  being  unloaded,  he  and  the  train  men  were  clearly  fellow- 
servants.  Abend  v.  T.  H.  &  I.  E.  E.  Co.,  Ill  111.  202.  Prior 
to  that  time  and  after  the  train  left  Hopedale,  they  would  not 
have  been. 

We  think  when  the  train  returned  to  Hopedale,  and  the 
section  men  quit  it,  and  began  to  load  the  old  iron  upon 
a  car  in  no  way  connected  with  the  train,  the  co-opera- 
tion and  association  in  furthering  a  particular  business  of  the 
common  master,  in  which  they  had  been  engaged  up  to  that 
moment  with  the  train  men,  ceased.  The  particular  work  of 
placing  the  ballast  along  the  sides  of  the  road,  which  had 
required  their  joint  labors,  had  been  accomplished;  arid  each 
6etof  men  returned  to  their  former  employment. 

While  it  may  be  said  the  switching  and  arranging  the  train 
at  Hopedale,  preparatory  to  returning  to  Bloom ingt on,  was  a 
part  of  the  particular  work  of  hauling  ballast,  as  to  the  train 
crew,  it  was  not  as  to  the  section  men,  for  their  joint  duties  with 
the  train  men  had  ceased  as  completely  as  though  a  day  had 
intervened    between  the  return  to  Hopedale  and  the  accident. 

The  co-operation  in  the  particular  work  of  placing  ballast 
upon  the  road-bed  must  have  ceased  at  some  time,  and  we  hold 
it  did  cease  at  the  moment  when  each  6et  of  men  returned  to 
their  former  and  several  duties;  the  train  men  to  running  their 
train,  or  preparing  it  to  leave,  and  the  section  men  to  other 
and  independent  labor,  under  the  direction  of  their  foreman, 
in  no  way  connected  with  the  labor  in  which  the  train  men 
were  then  engaged,  or  that  had  just  before  occupied  the  atten- 
tion of  both. 
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The  fourth  refused  instruction  of  appellant  was  properly 
refused,  for  the  reason  that  it  Bought  to  take  the  question 
of  whether  Kelly  was  a  fellow-servant  with  the  train  men 
from  the  jury.  I.  &  St.  L.  R.  E.  Co.  v.  Morgenstern,  106  111. 
216.  The  first,  second  and  third  refused  instructions  were  not 
accurate  and  would  have  tencled  to  mislead  the  jury,  and  hence 
were  properly  refused. 

It  is  insisted  that  the  court  erred  in  not  giving  to  the  jury 
a  proper  definition  of  what  facts  would  constitute  fellow-serv- 
ants. We  do  not  understand  it  to  be  the  duty  of  the  court  to 
do  so,  unless  asked. 

The  fourth  assignment  of  error  is  that  the  damages  are 
excessive.  We  see  no  evidence  of  passion  or  prejudice  upon 
the  part  of  the  jury,  and  feel  no  disposition  to  interfere 
with  their  deliberate  judgment  as  to  the  value  of  Kelly's  life 
to  his  wife  and  family. 

There  is  no  fixed  standard  by  which  damages  can  be  deter- 
mined in  cases  like  this,  and  when  a  jury,  without  passion  or 
prejudice,  have  determined  the  amount,  it  should  not  be  dis- 
turbed unless  so  high  as  to  strike  a  court  at  first  blush  as 
unreasonable. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


INDEX. 


ACKNOWLEDGMENT— See  Mortgages,  5. 

1.  A  strict  compliance  with  both  the  substance  and  form  of  the  stat- 
ute in  regard  to  the  execution  and  acknowledgment  of  deeds  and  mort- 
gages, is  necessary  to  make  the  same  effective  to  convey  the  homestead. 
Wheeler  v.  Gage,  4-7 

ACTIONS— See  Administration,  6;    Covenants,    1;   Railroads,    10; 
Sales,  8. 

ADMINISTRATION"— See  Appeal  and  Error,  13;  Limitations,  10,  15, 
16. 

1.  The  law  does  not  allow  an  administrator  to  engage  in  litigation 
to  settle  conflicting  titles.  He  must  take  and  deal  with  the  title  as  he 
finds  it.     Irwin  v.  Wollpert,  136 

2.  Upon  a  bill  filed  by  an  administrator  to  enforce  the  payment  of 
an  alleged  balance  of  an  annuity  which  was  originally  charged  upon 
two  lots,one  of  which  was  conveyed  prior  to  the  death  of  the  annuitant, 
who  joined  in  the  conveyance,  th^s  court  affirms  the  decree  of  the  court 
below  dismissing  the  bill  for  want  of  equity,  the  annuitant  having  had 
control  of  and  derived  all  the  income  from  the  premises,  either  by 
herself  or  her  agents,  during  her  lifetime.     Id.  136 

3.  The  rule  that  a  trustee  can  make  no  profit  out  of  bis  office  applies 
to  all  who  hold  fiduciary  relations,  and  includes  executors  and  adminis- 
trators.    Colt  on  v.  Field  dt  Letter,  354 

4.  Where  the  executor  of  an  insolvent  estate  is  released  from  the 
payment  of  further  dividends  by  part  of  the  creditors  thereof,  the  re- 
maining creditors  are  entitled  to  a  pro  rata  distribution  of  any  fund 
thereafter  arising.     Id. ,  354 

5.  The  legal  right  of  action  on  a  bond  running  to  an  administratrix 
for  the  benefit  of  the  estate,  is  in  such  administratrix  in  her  individual 
capacity.     Miller  y.  Kingsbury,  532 

6.  In  general,  the  action  must  be  brought  in  the  name  of  the  one  in 
whom  the  contract  vests  the  legal  interest.  When  the  contract  is  under 
seal,  the  action  must  be  in  the  name  of  the  obligee,  though  the  agree- 
ment be  for  the  benefit  of  another.     Id.,  632 

7.  A  creditor  of  a  deceased  widow  can  not,  in  order  to  collect  his 
debt,  institute  proceedings  to  have  her  award  in  the  estate  of  her  hus- 
band set  off,  she  having  used  the  entire  estate  without  asserting  such 
right.     Moore  v.  Sweeney,  547 

8.  Where  a  widow,  appointed  executrix  of  her  husband's  estate  an  J 
made  his  sole  devisee,  has  failed  to  administer  and  has  sold  the  prop 
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erty,  used  the  proceeds  and  removed  to  another  State,  her  creditors  can 
not  claim  the  widow's  award.  Such  acts  amount  to  a  waiver  thereof. 
Id.,  547 

9.  Upon  petition  of  creditors  praying  the  appointment  of  an  adminis- 
trator of  the  estate  of  a  deceased  debtor  leaving  property  in  this  State, 
his  executrix  having  failed  to  qualify  here,  this  court  declines  to  inter- 
fere with  an  order  for  such  appointment,  although  a  year  elapsed  be- 
tween the  closing  of  the  litigation  fixing  the  liability  and  the  filing 
of  the  petition.     Ires  v.  Jacksonville  Nat.  Bank;  563 

10.  Upon  exceptions  filed  to  a  report  of  an  administratrix  by  a  creditor 
of  the  estate  of  her  deceased  husband,  touching  her  failure  to  charge  her- 
self with  the  proceeds  of  a  certificate  in  a  benevolent  association  of 
which  her  husband  was  a  member,  it  is  held:  That,  in  accordance 
with  the  intention  of  the  parties,  the  words  ••  legal  representatives' ' 
are  to  be  construed  as  referring  to  the  widow,  orphans  and  heirs  of  the ' 
deceased  ;  and  that  the  administratrix  is  not  chargeable  as  such  with 
the  proceeds  of  said  certificate.     Murray  v.  Strang,  608 

AGENCY — See  Hanks,  2;  Estoppel,  2;   Railroads,  13. 

1.  An  agency  may  be  shown  by  the  acts  of  the  parties.  The  evidence 
in  the  case  prenented  does  not  show  that  a  third  person  was  the  agent  of 
the  plaintiff  to  receive  payment  of  the  note  in  question.  Accry  v. 
Swords,  202 

2.  In  an  action  brought  by  a  manufacturer  of  farm  machinery,  upon 
an  agency  contract  to  recover  the  value  of  machinery  sold,  it  being  alleged 
that  the  purchase  price  was  lost  because  of  failure  of  the  agents  to  obey 

.  the  instructions  of  the  company,  this  court  affirms  the  judgment  for  the 
plaintiff,  the  evidence  being  sharply  conflicting  and  there  being  no 
substantial  error  in  the  instructions.     Van  Duyn  v.  Aultman  &  Co.% 

603 
AGENTS- See  Brokers. 

A  ME  NOME  NT—See  Mortgages,  5;  Practice,  7. 
ANNUITY — See  Administration,  2. 

APPEAL  AND  ERROR— S.»  Agency,  2  ;    Criminal  Law,   1,  3  ;  Evi- 
dencf,  8  ;  Jurisdiction,  1. 

1.  Where  the  verdict  of  the  jury  is  based  upon  the  evidence  of  the 
two  parties  to  a  suit  alone,  this  court  will  not  interfere.  Kelly  v. 
Dandurand.  25 

2.  This  court  will  not  reverse  a  judgment  because  it  is  slightly  in 
excess  of  an  account  filed,  especially  on  objection  here  first  raised.    Id., 

25 

3.  In  the  absence  of  a  bill  of  exceptions  the  presumptions  as  to  mat- 
ters dehors  the  record  are  in  favor  of  the  verdict  and  judgment. 
Treishel  v.  McGUU  78 

4.  A  finding  of  the  court  contrary  to  the  decided  weight  of  evidence 
is  good  ground  for  reversal.     Undellv.  Howard,  124 

5.  The  appellant  can  not  complain  of  an  error  committed  by  the 
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court  in  settling  the  pleadings  when  no  harm  has  resulted  to  him  there- 
from.    Graham  v.  Eiszner,  269 

6.  The  order  and  time  of  pleading  rests  in  the  sound  discretion  of 
the  trial  court,  and  the  action  of  that  court  is  not  subject  to  review,  un- 
less it  appears  that  such  discretion  has  been  improperly  exercised  to  the 
prejudice  of  the  party  complaining.     Truesdell  v.  Hunter,  292 

7.  An  appellate  court  will  not  reverse  a  judgment  when  the  evi- 
dence of  the  successful  party  considered  by  itself,  without  contravening 
evidence,  is  clearly  sufficient  to  sustain  the  verdict.  Bowes  v.  City  of 
Galesburg,  321 

8.  A  verdict  will  not  be  set  aside  for  im-proper  conduct  on  the  part 
of  the  attorney  for  the  successful  party  in  making  statements  outside  of 
the  evidence,  where  it  is  plain  that  no  harm  has  resulted  therefrom  to 
the  appellant.     Id.,  321 

9.  One  defendant  cannot  assign  for.  error  matters  which  do  not 
affect  him,  but  only  affect  a  co-defendant  who  is  not  complaining  and 
has  not  appealed.     Kankakee  Coal  Co.  v.  Crane  Bros.  Mfg.  Co.,  371 

10.  In  an  action  to  recover  a  share  of  the  earnings,  and  for  the  care 
of  certain  horses,  this  court  declines  to  interfere  with  the  verdict  for 
the  plaintiff,  the  evidence  being:  sharply  conflicting  and  there  being  no 
error  in  the  instructions.     Hollotcay  v.  Johnson,  463 

11.  The  plaintiff  in  error  can  not  complain  of  an  error  which  has 
not  injured  him,  although  it  may  have  injured  one  who  has  not  joined 
in  the  writ  of  error.  Locey  Coal  Mines  v.  Chicago,  Wilmington  dfr 
Vermillion  Coal  Co.,  485 

12.  Where  an  execution  has  been  erroneously  awarded,  the  proper 
remedy,  after  the  term,  is  appeal  or  writ  of  error.  Indian  Grave 
Drainage  District  v.  Boot,  596 

13.  An  objection  to  the  classification  of  a  claim  allowed  against  an 
estate  can  not  be  first  raised  in  this  court.     Beers  v.  Myers,  648 

14.  An  error  without  prejudice  to  the  appellant,  is  not  sufficient 
ground  for  reversal.     Id.,  648 

ARBITRATION— See  Landlord  and  Tenant,  4. 

ATTORNEY  AND  CLIENT. 

1.  In  an  action  to  recover  attorney's  fees,  it  is  held :  That  the  evi- 
dence, though  conflicting,  sustains  the  verdict;  and  that  there  is  no 
error  in  the  instructions.     Bell  v.  Smith,  181 

2.  An  attorney  may,  by  previous  agreement  with  his  client,  acquire 
an  equitable  lien  on  a  judgment  recovered  or  the  subject-matter  of  the 
litigation  and  proceeds  thereof,  for  his  fees  and  disbursements  in  the 
case.    Hawks  v.  Ament,  390 

3.  A  lien  so  acquired  takes  precedence  of  the  claim  of  a  subsequent 
assignee  without  notice,  the  interest  of  an  assignee  of  a  chose  in 
action  being  limited  by  the  equities  of  his  assignor.    Id.,  390 

4.  Business  transactions  between  an  attorney  and  client  may  be  in- 
vestigated in  a  controversy  between  them,  and  the  burden  of  proof  is 
upon  the  former  to  show  the  justice  of  his  demands.  Hopkinson  v. 
Jones,  409 
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5.  A  statement  of  account  between  attorney  and  client  is  not  con- 
clusive upon  the  client.     Id.,  409 

6.  Upon  a  suit  brought  by  an  attorney  for  the  recovery  of  fees,  in- 
structions which,  ignoring  the  relation  of  attorney  and  client,  informs 
the  jury  that  an  account  stated  is  final,  are  erroneous.     Id.,  409 

ATTORNEYS'  FEES— See  Mortgages,  4,  6. 

AWARD — See  Administration,  7,  8. 

BAILMUNTS-Sae  Warehouses. 

BANKRUPTCY— See  Negotiable  Instruments,  5. 

1.  A  subsequent  promise  by  a  bankrupt  to  pay  a  note  previously 
given  by  him  is  not  required  to  be  made  after  his  discharge.  It  is  suffi- 
cient to  revive  the  note  if  made  after  the  petition  in  bankruptcy  is  filed. 
Wheeler  v.  Wheeler,  385 

BANKS. 

1.  A  national  bank  may  receive  special  deposits  and  give  receipts 
therefor.     First  Nat.  Bank  of  Monmouth  v.  Strang,  323 

2.  In  an  action  to  recover  from  a  national  bank  the  value  of  certain 
government  bonds  which  had  been  specially  deposited  with  a  national 
bank  which,  having  gone  into  liquidation,  was  succeeded  by  the  de- 
fendant bank  which  had  the  same  name,  place  of  business,  books,  busi- 
ness, and  substantially  the  same  officers,  the  interest  on  said  bonds 
having  been  regularly  paid  after  the  reorganization  "by  the  defendant 
until  its  own  suspension,  when  the  bonds  were  found  to  be  missing,  it 
is  held:  That,  from  the  time  of  the  organization  of  the  new  bank,  the 
acts  and  declarations  of  the  cashier  within  the  scope  of  his  authority 
were  the  acts  and  declarations  of  said  bank;  that  his  knowledge  in 
regard  to  the  bonds  in  question  was  the  knowledge  of  both  bank*;  that 
tbe  payment  of  the  installments  of  interest  by  the  new  bank  was  an  ad- 
mission that  the  bonds  were  in  its  possession;  that  the  court  below  was 
warranted  in  finding  that  said  bonds  came  intp  possession  of  the  defend- 
ant bank  upon  its  organization;  and  that  the  demand  made,  if  any  was 
necessary,  was  sufficient.     Id.,  325 

BASTARDY. 

1.     In  a  bastardy  proceeding,  it  is  held:  That  the  defendant  showed 
/   due  diligence  in  endeavoring  to  procure  the  testimony  of  important  wit- 
nesses, and  failing  in  this  was  entitled  to  a  continuance;  and  that  under 
the  facts,  the  record  and  the  circumstances  shqwn,  his  /notion  for  a  new 
trial  should  have  been  granted.     Common  v.  The  People,  230 

BILLS  OF  EXCEPTIONS -See  Appeal  avd  Ekror,  3. 

1.  Where  the  time  in  which  to  prepare  and  present  a  bill  of  excep- 
tions, by  order  of  the  trial  court  entered  of  record  is  extended  to  a  day 
in  vacation,  under  a  rule  of  court  providing  that  in  such  case  the  party 
preparing  the  bill  shall  give  the  opposite  party  a  certain  time  within 
which  to  examine  the  original  or  a  copy  thereof,  it  is  error  on  the  part 
of  the  trial  judge  to  sign  the  same  until  the  full  time  has  been  accorded 
for  such  examination.     Treishel  v.  McGill,  68 
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BONDS — See  Administration,  5;  Municipal  Corporations,  9;  Prac- 
tice, 17;  Trover,  1. 
BOUNDARIES— See  Contracts,  2. 

BREACH  OF  PROMISE. 

1.  In  an  action  for  breach  of  promise  of  marriage,  this  court  re- 
verses the  judgment  for  the  plaintiff,  the  verdict  being  unsupported 
by  the  evidence.    Boyer  v.  Sherer,  515 

BROKERS. 

1.  Where  land,  in  the  hands  of  a  broker  for  sale,  is  sold  by  the 
owner,  such  broker  or  agent  is  entitled  to  his  commission,  if  the  sale 
was  brought  about  through  hi*  efforts.  McConaughy  v.  Mahrtnnqh,    169 

2.  Such  commission  is  due  when  a  purchaser  is  found  who  buys  the 
property,  and  the  right  thereto  is  not  affected  by  any  modification  of 
the  terms  of  payment  or  modes  of  security,  or  ultimate  compliance  with 
the  conditions  of  such  sale  made  between  the  buyer  and  seller,  different 
from  the  terms  first  given  by  the  seller  to  the  broker.    Id.,  169 

S.  In  such  a  case  the  compensation  stipulated  in  the  contract  fixes 
the  measure  of  compensation,  without  regard  to  whether  it  i3  adequate. 
Id.,  •  169 

CARRIERS— See  Railroads. 

1.  An  express  company  receiving  a  package  for  transportation 
"  C.  0.  D."  is  bound  to  transmit  it  to  its  destination,  tender  it  within 
a  reasonable  time  to  the  consignee  and  demand  payment;  and  in  case 
of  non-acceptance  and  non-payment  it  is  the  duty  of  the  company  to 
notify  the  consignor.    American  Express  Co.  v.   Wettstein,  96 

2.  The  neglect  by  an  express  company  to  deliver  a  package  and  col- 
lect the  amount  required  thereon,  and  to  notify  the  consignor  of  such 
failure,  for  an  entire  week,  will  render  the  company  liable  as  to  the 
consignor  in  case  of  loss  by  fire.    Id.,  96 

CERTIORARI— See  Drainage,  1,  6. 

1.  The  writ  of  certiorari  is  not  a  writ  of  right.  Its  allowance  is 
within  the  sound  discretion  of  the  court  and  oral  evidence  may  be 
heard  as  to  whether  it  should  be  allowed.  Chapman  v.  Drainage  Com- 
missioners of  District  No.  3,  17 

2.  Under  the  circumstances  of  the  case  presented  the  action  of  the 
petitioner  in  suing  out  the  writ  was  too  long  delayed.    Id.,  17 

CONTINUANCE— See  Attorney  and  Client,  4;  Bastardy,  1;  Practice, 
12. 

CONTRACTS— See  Bankruptcy,  1;  Divorce,  1;  Limitations,  4,  5;  Rail- 
roads, 6;  Sales,  13. 

1.  In  an  action  to  recover  a  balance  claimed  to  be  due  on  a  con- 
tract for  sinking  a  well,  this  court  declines  to  interfere  with  the  verdict, 
the  evidence  boing  sharply  conflicting  and  there  being  no  error  in  the 
instructions.     Con  dell  v.  Snyder,  '  193 

2.  The  breach  of  an  agreement,  entered  into  by  several  adjacent  land 
owners  to  accept  a  boundary  line  as  located  by  a  surveyor,  by  one  of 
them,  does  not  destroy  the  obligations  existing  between  the  others. 
Corringfon  v.  Pierce,  211 
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CONTRACTS— Continued. 

3.  The  law  does  not  regard  the  legal  enforcement  of  a  contract  as 
oppression,  although  it  may  result  in  the  sacrifice  of  the  defendant's 
property.  Locey  Coal  Mines  v.  Chicago,  Wilmington  <&  Vermillion 
Coal  Co.,  485 

COVENANTS. 

1.  The  covenants  of  warranty  and  for  quiet  enjoyment  when  broken 
by  actual  ouster  or  eviction  under  paramount  title,  no  longer  run  with 
t^e  land,  and  a  subsequent  grantee  has  no  right  of  action  thereon. 
Barry  v.  Guild,  39 

CRIMINAL  CONVERSATION. 

1  1.  In  an  action  to  recover  damages  for  criminal  conversation  with 
the  plaintiff's  wife,  the  marriage  may  be  proved  by  a  copy  of  the  record 
thereof  in  a  parish  register.     Groom  v.  Parables,  152 

CRIMINAL  LAW — See  Disorderly  Conduct,  1. 

1.  No  appeal  lies  in  criminal  cases,  a  writ  of  error  being  the  only 
mode  by  which  such  cases  can  be  brought  before  this  court.  This  rule 
applies  to  prosecutions  for  misdemeanors.     Anderson  v.  People,      317 

2.  A  prosecution  under  Sec.  21,  Chap.  54,  R.  S.,  for  rescuing  cattle 
after  they  had  been  impounded,  is  a  criminal  prosecution.     Id.,         317 

3.  Where  the  defendant  prosecutes  an  appeal  to  the  Circuit  Court  from 
a  conviction  before  a  justice  in  a  prosecution  for  a  misdemeanor,  he  can 
not  be  required  to  advance  the  fees  of  the  clerk  of  the  Circuit  Court  for 
docketing  the  cause.     Mc Arthur  v.  Artz,  466 

4.  In  a  proceeding  by  scire  facias  on  a  forfeited  recognizance,  evi- 
dence to  show  that,  before  the  forfeiture,  the  principal  had  surrendered 
himaelt  to  the  sheriff,  is  admissible.     Walton  v.  People,  645 

5.  Where  the  surrender  is  voluntary  and  by  the  principal,  a  certified 
copy  of  the  recognizance  is  unnecessary,  particularly  where  the  sheriff, 
acting  upon  his  own  acquaintance  with  the  party  and  his  own  knowl- 
edge of  the  circumstances,  accepts  the  surrender.     Id.,  645 

DAMAGES— See  Injunctions,  2;   Landlord  and  Tenant,  3;    Limita- 
tions, 6;  Railroads,  4,  8,  10, 17,  22;  Trover,  1. 

1.  In  actions  to  recover  damages  for  personal  injuries,  there  is  no 
inflexible  rule  as  to  the  measure  of  damages,  except  that  the  recovery  is 
limited  to  compensation  for  injury  and  suffering.  What  is  a  proper 
allowance  in  a  particular  case  rests  in  the  sound  discretion  of  the  jury, 
subject  to  review  and  correction  by  the  court  in  case  of  the  abuse  of 
such  discretion.     Tomle  v.  Hampton,  142 

2.  The  measure  of  damages  upon  the  breach  of  an  undertaking  faith- 
fully to  discharge  the  duties  of  a  surviving  partner,  is  the  amount 
which  would  have  been  received  in  case  of  performance.  Miller  v. 
Kingsbury,  532 

DEMA^D-See  Banks,  2. 

DISORDERLY  CONDUCT. 

1.  In  a  prosecution  under  a  city  ordinance  for  disorderly  conduct, 
this  court  declines  to  interfere  with  the  verdict  against  the  defendant, 
the  evidence  being  conflicting.     Bowes  v.  City  of  Galesburg,  321 
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DIVORCE. 

1.  A  contract  between  husband  and  wife,  dividing  their  property,  in 
consideration  of  her  refusal  to  live  with  him  longer,  entered  into  after  he 
had  made  every  reasonable  effort  to  induce  her  to  return  to  him,  does 
not  show  collusion  on  his  part  for  her  to  live  separate  and  apart  from 
him.     Parker  v.  Parker,  22 

2.  A  violent  temper  in  a  wife  and^the  habitual  use  by  her  of  oppro- 
brious epithets  toward  her  husband,  will  not  justify  personal  violence 
on  his  part.     Wessels  v.  Wessels,  253 

3.  Condonation  is  forgiveness  for  the  past  upon  condition  that  the 
wrongs  shall  not  be  repeated  ;  it  is  dependent  upon  future  good  con- 
duct, and  must  be  free  and  voluntary.     Id.,  253 

4.  In  the  case  presented,  the  proof  supports  the  allegations  of  the 
bill,  and  the  court  ei  red  in  not  granting  a  divorce  to  the  complainant. 
Id.,  253 

5.  A  court  of  equity  has  no  power  to  make  a  decree  for  alimony  a 
lien  on  personal  property.     Yelton  v.  Handlet?,  640 

6.  An  execution  under  a  decree  for  alimony  can  not  be  levied  upon 
personal  property  which  has  been  previously  sold  to  a  third  person. 
Id.,  640 

DOMICILE. 

1.  To  effect  a  chanare  of  domicile,  there  must  be  an  actual  abandon- 
ment of  the  first  domicile,  coupled  with  an  intention  not  to  return  to 
it,  and  there  must  be  a  new  domicile  Acquired  by  actual  residence 
within  another  jurisdiction,  coupled  with  the  intention  of  making  the 
last  acquired  residence  a  permanent  home.     People  v.  Connell,       285 

2.  A  husband  may  go  to  another  State  in  quest  of  health  for  his  wife 
and  remain  a  considerable  length  of  time  without  losing  his  residence 
in  this  State.     Id.,  285 

DOWER— See  Husband  and  Wife,  2,  3. 

DRAINAGE. 

1.  The  failure  of  the  commissioners  to  classify  lands  which  should 
be  classified  at  zero  because  not  benefited  by  a  proposed  ditch,  is  an 
informality  which  will  not  sustain  a  petition  for  a  writ  of  certiorari 
to  have  the  proceedings  for  the  organization  of  a  drainage  district 
quashed.     Chapman  v.  Drainage  Commissioners  of  District  No.  3,    17 

2.  The  drainage  acts  are  liberally  construed  to  promote  the  object 
in  view.    Id  ,  17 

3.  A  question  touching  the  failure  of  the  record  to  show  notice  prior 
to  the  confirmation  of  the  classification  in  question,  can  not  be  first 
raised  in  this  court,  especially  as  the  record  appears  to  have  been  made 
up  by  agreement.     Id.,  17 

4.  In  an  action  to  recover  damages  for  closing  a  ditch  and  thereby 
flooding  the  plaintiff's  land,  it  is  held:  That  an  instruction  touching 
the  plaintiff's  right  to  drain  his  land  into  a  natural  channel  or  depres- 
sion was  defective  in  not  stating  the  hypothesis  that,  in  order  to  justify 
the  plaintiff  in  throwing  water  upon  the  defendant's  land,  there  must 
be  a  natural  channel,  depression  or  outlet  thereon;  and  that  an  instruc- 
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DRAINAGE— Continued. 

tion  touching  the  question  of  prescription,  was  erroneous.     Eibordy  v. 
Pellachoud,  303 

5.  One  can  not  acquire  a  prescriptive  right  to  flow  another's  land  by 
the  acquiescence  of  the  latter  for  •*  several  years/'     Id.,  303 

6.  When  a  drainage  district  embraces  land  in  two  counties,  a  pro- 
ceeding by  certiorari  to  review  the  proceedings  of  the  commissioners  is 
within  the  jurisdiction  of  the  Circuit  Court  of  either  county.  Drainage 
Commissioners  v.  Griffin,  561 

7.  Upon  the  proposed  enlargement  of  a  drainage  district,  it  is 
necessary  to  give  the  same  notice  as  is  required  when  such  district  is 
originally  formed.     Id.,  561 

8.  In  the  case  presented,  the  notice  of  the  proposed  enlargement 
was  insufficient,  the  first  publication  thereof  having  been  eighteen  days 
before  the  term  of  the  court  at  which  the  parties  interested  were  to  be 
heard,  instead  of  twenty  d  tys,  as  required  by  the  act  of  1885.     Id.,    561 

9.  The  drainage  acts  of  1879  and  1885  do  not  contemplate  the  for- 
mation of  districts  so  large  as  to  require  different  systems  of  ditches  in 
order  to  drain  the  lands  therein  embraced.     Klinger  v..  The  People  % 

575 

10.  Upon  an  information  in  the  nature  of  a  quo  warranto  charging 
that  the  respondents  usurped  the  office  of  drainage  commissioners,  it  is 
held:  That  no  sufficient  petition  was  presented  for  a  district  compris- 
ing four  systems  of  drainage;  that  the  court  below  properly  entered 
judgment  of  ouster  and  for  costs;  that  all  the  land  in  the  town  was 
improperly  included,  as  but  a  small  portion  thereof  would  be  benefited 
by  the  same  system  of  drainage;  and  that  such  a  district  could  not  be 
administered  under  the  acts  of  1879  and  1885.     Id.,  575 

ELECTIONS— See  Quo  Wahbanto,  1. 

EQUITY— Spe  Witnksses,  2. 

1 .  Equity  will  not  do  that  which  will  be  of  no  benefit  to  the  party  ask- 
ing it,  but  only  a  hardship  to  the  party  coerced.     Seeger  v.  Mueller \ 

28 

2.  Where  the  bill  of  complaint^  against  two  defendants  calls  for 
answers  under  oa^h,  each  answer  must  be  overcome  by  at  least  two 
witnesses,  or  what  is  equivalent  to  the  testimony  of  two  witnesses. 
literal  v.  Kitson,  259 

ESTOPPEL- See  Sales,  7. 

1.  In  the  case  presented,  the  appellant  having  persuaded  appellee  to 
make  advances  upon  certain  statements  of  fact,  of  a  large  amount  of 
money  for  his  benefit,  he  is  estopped  to  deny  the  truth  of  such  state- 
ments.    Caster  v.  Byers,  128 

2.  In  an  action  against  the  agent  of  the  owner  of  a  certain  farm  to 
recover  the  amount  paid  by  the  plaintiffs  as  co-sureties  with  him  on  a 
promissory  note  given  by  the  tenant  on  said  farm  to  secure  the  payment 
of  money  borrowed  from  the  landlord,  the  plaintiffs  having  signed  said 
note  as  sureties  with  the  defendant,  upon  his  promise  that  he  would 
apply  certain  moneys  to  be  derived  from  the  sale  of  stock  on  said  farm, 
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ESTOPPEL—  Continued. 

which  would  pass  through  his  hands,  to  the  payment  of  said  note,  and 
upon  his  assurance  as  agent  of  t.ie  lender  that  a  mortgage  on  the  inter- 
est of  said  tenant  in  said  stock  would  be  good  security,  it  is  held:  That 
the  defendant  can  not  now  be  permitted  to  show  that  the  stock  was  the 
property  of  the  landlord,  the  tenant  having  failed  to  pay  for  the  inter- 
est claimed  therein;  and  that  the  verdict  for  the  plaintiffs  should  be 
sustained.     Lichfy  v.  Lower,  199 

3.  An  endeavor  to  collect  from  a  third  person  funds  wrongfully 
collected  and  withheld  by  him,  is  no  waiver  of  the  right  to  proceed 
against  the  debtor  who  carelessly  and  negligently  placed  them  in  the 
hands  of  such  third  person.     Avery  v.  Swords,  202 

EVIDENCE— See  Agency,  1;  Appeal  and  Error.  1,  7;  Banks,  2;  Corpo- 
rations, 1;  Criminal  Conversation,  1;  Municipal  Corporations, 
10,  11;  Practice,  10;  Principal  and  Surety,  4;  Quo  Warranto,  1; 
Railroads,  3,  5;  Sales,  1,  3,  4,  11;  Wills,  6;   Witnesses. 

1.  A  contract  foreign  to  the  issue  is  not  admissible  in  evidence, 
although  it  is  alleged  to  be  the  same  as  the  one  in  question.  Kelly  v. 
Dandurand,  25 

2.  A  general  objection  to  the  introduction  of  a  copy  of  a  record  does 
not  raise  the  question  of  its  secondary  character,  or  as  to  its  authenti- 
cation, but  only  the  question  of  its  competency.     Groom  v.  Parables, 

152 

3.  In  the  case  presented,  it  is  held :  That  the  refusal  to  allow  the 
wife  to  testify  was  propor;  and  that  the  verdict  for  the  plaintiff  is  sup- 
ported by  the  evidence.     Id.,  152 

4.  Testimony  as  to  the  value  of  a  given  article  by  a  person  who  is 
not  shown  to  have  any  knowledge  thereof,  is  inadmissible.  Frederick 
v.  Case,  *215 

5.  Parol  contemporaneous  understandings  can  not  b3  allowed  to 
vary  an  unambiguous  written  contract.     Graham  v.  Eiszner,  269 

6.  Letters  written  by  a  party  to  a  suit  are  inadmissible  in  his-  own 
behalf,  the  same  being  no  part  of  a  mutual  correspondence.     Id.,    269 

7.  A  former  contract  in  writing  is  inadmissible  in  evidence  in  a  suit 
between  the  parties  thereto  upon  one  of  later  date  and  different  tenor. 
Id.,  v  269 

8.  An  error  in  the  exclusion  of  evidence,  which  has  worked  no  in- 
jury to  the  appellant,  is  not  sufficient  ground  for  reversal.  Aultman  <& 
Co.  v.  Ohl,  601 

EXECUTIONS— See  Appeal  and  Error,  12. 

EXEMPTIONS. 

1,  A  deserted  wife  without  children  is  a  "  family  "  within  the  mean- 
ing of  Sees.  13  and  15,  Chap.  52,  R.  S.,  and  is  entitled  to  personal 
property  of  the  husband  to  the  amount  of  $400.     Berry  v.  Hanks,     51 

2.  In  the  case  presented,  this  court  holds  that  a  sale  by  the  wife  of 
property  so  exempt  before  the  same  was  levied  upon,  and  the  taking  of 
it  back  after  such  levy,  can  not  be  considered  fraudulent,  although  the 
statute  requires  the  scheduling  of  property  before  the  allowance  of  the 
exemption  for  which  the  law  provides.    Id.,  51 
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3.  The  omission  of  some  property  of  the  debtor  from  the  schedule 
will  not  work  a  forfeiture  as  to  the  articles  named  therein.     Id.,        61 

4.  While  a  debtor  may  select  articles  amounting  in  value  to  the  ex- 
emption to  which  he  is  entitled  under  the  statute,  he  must  offer  to  turn 
over  the  balance  of  his  property  to  satisfy  the  execution;  failing"  to  do 
this,  he  can  not  recover  the  statutory  penalty  merely  because  his  choice 
was  not  respected.     Undell  v.  Howard,  124 

FEES— See  Criminal  Law,  3. 

FORMER  ADJUDICATION— See  Municipal  Corporations,  2,  8;  Rail- 
roads, 12. 

FRAUD — See  Exemptions,  2;  Negotiable  Instruments,  9;  Pleading,  1« 
2;  Statute  of  Frauds. 

1.  The  mere  failure  of  a  creditor  to  make  public  his  possession  of 
judgment  notes  given  to  him  by  his  debtor,  is  not  fraudulent,  where  he 
does  nothing  to  persuade  or  influence  others  to  give  the  debtor  credit. 
Hegel er  v.  First  Nat.  Bank  of  Peru,  11*2 

FRAUDULENT  CONVEYANCES. 

1.  Upon  a  bill  to  set  aside  an  alleged  fraudulent  deed  and  a  mortgage 
executed  from  a  father  to  his  son,  it  is  held:  That  the  father,  being 
lawfully  indebted  to  his  son,  might  pay  him  in  preference  to  other 
creditors;  and  that,  while  the  testimony  creates  strong  suspicion  against 
the  good  faith  of  the  transaction,  it  does  not  overcome  the  sworn  an- 
swers..    Heeren  v.  Kitson,  259 

2.  In  an  action  of  replevin  to  recover  a  coal  office,  shed  and  scales, 
taken  under  an  execution  against  a  third  person,  it  is  held:  That  the 
transfer  of  the  property  to  the  plain  tills  upon  a  sale  before  the  levy  of 
the  execution  was  not  fraudulent,  the  possession  taken  being  sufficient 
in  view  of  the  nature  of  the  property  sold;  and  that,  in  the  absence  of 
spocific  objections,  no  error  in  the  instructions  appears.  Vanscoy  v. 
Bigvlow,  301 

3.  A  conveyance  by  a  debtor  solely  to  secure  a  future  support  is 
fraudulent  as  against  creditors.     Parker  v.  Cain,  598 

4.  A  conveyance  by  a  debtor  in  failing  circumstances,  who  does  not 
desire  to  make  a  general  assignment,  made  in  good  faith  in  satisfaction 
of  a  particular  indebtedness,  is  not  fraudulent  as  against  other  cred- 
itors.    Weir  &  Cre'g  v.  Dusfin,  605 

5.  Upon  a  creditor's  bill  to  set  aside  a  conveyance  made  without 
consideration,  as  fraudulent,  clear  proof  to  impeach  the  judgment  on 
which  the  proceeding  is  based  for  fraud,  is  required.  Mere  suspicion 
because  of  the  amount  of  the  judgment  is  insufficient  Walters  v. 
Walters,  633 

6.  In  the  cas§  presented,  it  being  sought  to  subject  the  land3 
conveyed  to  a  judgment  obtained  three  years  thereafter,  chiefly  for 
personal  services  covering  many  years,  the  conveyance  in  question 
having  be^n  made  without  consideration  to  defeat  a  claim  that  was 
apprehended  but  never  asserted,  and  in  secret  trust  for  the  benefit  of 
the  grantor ,  this  court  declines  to  interfere  with  the  decree  for  the 
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complainant,  the  evidence  being  insufficient  to  show  coilusion,  or  that 
the  judgment  is  excessive.     Id.t  633 

GUARDIAN  AND  WARD— See  Limitations,  15. 

HIGHWAYS. 

1.  This  couK  affirms  a  decree  dismissing  a  bill  to  enjoin  the  obstruc- 
tion of  a  strip  of  ground  which  had  been  designated  as  a  road  on  a  plat 
of  school  lands,  and  subsequently  condemned  as  impassable  by  the  com- 
missioners of  highways,  it  appearing  that  the  complainant  has  no  design 
to  improve  or  use  the  road,  but  is  actuated  by  spite  and  malice.  Seeger 
v.  Mueller,  28 

2.  In  an  action  to  recover  for  injury  to  a  horse  and  sulky,  resulting 
from  an  altercation  upon  the  highway,  this  court  declines  to  interfere 
with  the  verdict  of  the  jury,  the  evidence  being  wholly  conflicting  and 
apparently  irreconcilable.    Besfte  v.  Satcyer,  248 

3.  In  a  proceeding  by  a  town  to  recover  a  penalty  for  obstructing  a 
highway  by  digging  a  ditch  therein,  the  court  below  improperly  directed 
the  jury  to  find  the  defendants  guilty,  there  being  no  evidence  fairly 
tending  to  prove  one  of  them  guilty.  Mclniry  v.  Town  of  Canoe 
Creek,  483 

4.  In  an  action  against  county  commissioners  for  allowing  unsuit- 
able timber  to  be  used  in  repairing  a  bridge,  thereby  causing  injury  to 
the  plaintiff's  cattle,  this  court  declines  to  disturb  the  judgment  of  the 
court  below  in  favor  of  the  defendants.     Loar  v.  Heinz,  584 

HOMESTEAD— See  Acknowledgment,  1;  Husband  and  Wipe,  2;  Mokt- 
gages,  5.  / 

HUSBAND  AND  WIFE. 

1.  Upon  a  bill  for  separate  maintenance  it  is  held:  That  the  evi- 
dence sustains  the  decree;  and  that  an  allowance  of  3^0  per  month  is 
not  excessive,  the  husband  being  worth  from  $15,000  to  $20,000. 
Farrell  v.  Fan  ell,  37 

2.  A  wife  who  releases  her  right  to  homestead  and  dower  in  the  fam- 
ily home  in  consideration  of  being  paid  an  adequate  share  of  the  purchase 
money,  is  reinvested  with  such  rights  upon  the  application  of  such 
share  in  part  payment  of  a  new  one.     Nance  v.  Nance,  587 

3.  Upon  a  bill  filed  by  the  administrator  of  the  wife  and  certain  of 
her  heirs  against  the  husband  to  declare  and  enforce  a  resulting  trust,  on 
account  of  the  re-investment  of  money  allowed  the  wife  for  her  home- 
stead and  dower  in  a  farm,  it  is  held:  That  the  transaction  in  con- 
troversy simply  amounted  to  the  transfer  of  the  wife's  rights  of  home- 
stead and  dower  from  one  piece  of  property  to  another;  and  that  the 
bill  was  properly  dismissed.     Id.,        t  587 

4.  Where  two  persons  live  together  as  husband  and  wife  and  are  rec- 
ognized and  treated  as  such,  the  reputed  husband  is  liable  for  family  sup- 
plies, although  the  credit  was  extended  to  the  reputed  wife.     Hoyle  v. 
Warfield,  628 
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INFANCY— See  Practice,  17. 

INJUNCTIONS. 

1.  Upon  a  bill  to  enjoin  the  collection  of  a  certain  school  tax,  it  is 
held:  That  the  order  changing  the  venue  to  another  county,  though 
very  informal,  was  sufficient;  and  that,  in  the  absence  of  anything  to 
the  contrary,  it  will  ba  presumed  that  the  or.ginal  files  were  duly 
transmitted.     Watts  v.  Stoltz,  541 

2.  To  sustain  an  allowance  for  damages  upon  a  dissolution  of  an 
injunction,  the  evidence  should  be  preserved  in  the  record  or  the  decree 
should  contain  such  a  recital  of  the  proofs  as  to  justify  such  allowance. 
Id.,  541 

INSOLVENCY— See  Frauds  and  Convey ances,  1. 

INSTRUCTIONS— See  Attorney  and  Client,  1;  Contracts,  1;  Drain- 
age, 4;  Fraudulent  Conveyances,  2;  Highways,  1,  3;  Judgments, 
1,  2;  negotiable  instruments,  5;  principal  and  surety,  4;  rail- 
ROADS, 7,  17,  21;  Sales,  20. 

1.  It  is  proper  to  refuse  an  instruction  which  is  argumentative* 
which  invades  the  province  of  the  jury,  or  calls  attention  to  particular 
evidence.     Kelly  v.  Dandurand,  25 

2.  It  is  sufficient  if  a  series  of  instructions  properly  presents  the  law 
of  the  ca*e,  though  one  of  the  series,  if  disconnected,  might  be  in  itself 
ob.'e  tionable.     Aul/man  dt  Co.  v.  Weber,  91 

3.  It  is  proper  to  refuse  instructions  which  undertake  to  state  what 
acts  done  or  omitted  on  the  part  of  the  deceased  would  constitute 
such  negligence  as  to  defeat  a  recovery.     C.  <&  A.  R.  R.  Co.  v.  Adler, 

102 

4.  In  the  case  pre>ented,  it  is  held:  That  the  appellant  can  not 
complain  of  an  instruction  setting  forth  that,  if  plaintiff  was  guilty  of 
some  negligence,  yet  if  it  was  *lieht  and  the  defendant1*  negligence 
was  gross,  when  compared  with  each  other,  the  plaintiff  might  still  re- 
cover; that  an  instruction  given  by  the  court  on  its  own  motion  though 
in  part  irrelevant,  states  correct  propositions  of  law,  and  did  not  mis- 
lead the  jury;  and  that  the  court  properly  refused  to  give  certain  in- 
structions for  the  defendant,  prepared  on  the  theory  that  the  landlord 
would  not  be  liable  if  the  premises  were  at  the  time  of  the  accident  in 
possession  of  a  tenant.     Tomle  v.  Hampton,  142 

5.  An  instruction  which  ignores  the  main  is*ue  in  the  case,  and  is 
misleading  in  a  serious  degree,  is  not  helped  by  a  direction  that  it  should 
be  considered  in  connection  with  the  other  instructions  in  the  case.  The 
instructions  should  be  harmonious  and  not  contradictory.  Sargant  v. 
Marshall  177 

6.  An  instruction  which  is  argumentative  and  has  no  sufficient  ba*is 
in  the  evidence,  is  erroneous.     Id.,  177 

7.  One  can  not  complain  of  instructions  which,  though  erroneous, 
are  favorable  to  himself,  nor  of  a  refusal  to  give  an  improper  instruc- 
tion.   J".  A.  RoebUng's  Sons  Co.  v.  Lock  Stitch  Fence  Co.t  184 
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8.  An  instruction  which  singles  out  a  single  important  fact  in  the 
case  is  improper.    Avery  v.  Swords,  202 

9.  There  is  no  error  in  refusing  to  give  an  instruction  which  has  no 
basis  in  the  evidence.     Cleary  v.  Cummin g$,  237 

10.  One  can  not  complain  of  instructions,  which,  though  open  to 
formal  objections,  contain  no  error  of  substance.     Graham  v.  Eiszner, 

269 

11.  It  is  proper  to  refuse  an  instruction  which  has  no  basis  in  the 
evidence.    Id.,  269 

12.  Instructions  should  lay  down  the  law  in  the  fewest  and  plainest 
words,  without  repetition,  and  in  a  consecutive,  orderly  manner.  This 
court  strongly  condemns  the  giving  of  an  excessive  number  of  instruc- 
tions.    Id.,  269 

13.  An  instruction  calling  special  attention  to  certain  parts  of  the 
evidence  is  improper.     Wheeler  v.  Wheeler,  385 

14.  It  is  improper  to  give  instructions  in  support  of  inconsistent 
defenses.     Afar  faugh  v.  Colligan,  483 

15.  An  instruction  in  the  nature  of  an  argument  upon  the  facts  and 
the  duty  of  the  jury  in  the  premises,  is  erroneous.  City  of  Abingdon 
v.  Meadows,  442 

16.  The  instructions  must  be  in  writing,  unless  that  form  is  waived 
by  the  parties,  and  relate  only  to  the  law  of  the  case.     Id.,  442 

17-  Every  intendment  being  in  favor  of  the  judgments  of  a  court  of 
general  jurisdiction,  where  complaint  is  made  of  certain  instructions, 
all  others  given  should  also  appear  in  the  abstract.     Id.,  442 

18.  In  the  case  presented,  this  court,  upon  a  review  of  the  instruc- 
tions and  the  evidence,  finds  that  there  was  no  error  in  giving,  modify-' 
ing  or  refusing  the  instructions  asked,  and  that  the  evidence  supports 
the  verdict  for  the  defendant.     Ennor  v.  Hod  son,  445 

19.  An  instruction  having  no  substantial  basis  in  the  evidence  is  im- 
proper.    Trustees  of  Lincoln  University  v.  Hepley,  629 

20.  It  isprop'-r  to  refuse  instructions  which  tend  to  mislead,  or  seek 
improperly  to  take  a  question  from  the  jury.  C.  db  A.R.  R.  Co.  v. 
Kelly,  655 

INSURANCE— See  Administration,  10. 

1.  In  an  action  on  a  policy  of  fire  insurance,  it  is  held:  That,  under 
a  clause  providing  that  the  policy  should  become  void  if  the  house  should 
become  vacant  or  unoccupied,  the  owner  can  not  be  charged  with  laches 
in  regard  to  a  vacancy  occasioned  by  the  removal  of  his  tenant  on  the 
day  of  the  fire  without  the  knowledge  of  the  plaintiff.  American  Cen- 
tral Ins.  Co.  v.  Clarey,  195 

INTEREST— See  Landlord  and  Tenant,  5. 

JUDGMENTS— See  Instructions,  17;  Practicb.  18. 

1.  The  burden  of  proof  rests  upon  one  who  seeks  to  impeach  a 
judgment  and  enjoin  its  collection  on  the  ground  of  fraud.  Dal  a  v. 
Ogden,  319 


676  Appellate  Couets  of  Illinois. 

.  *    i  ii.ii  I. 

JUDGMENTS— Continued. 

2.  This  court  decline*  to  interfere  with  a  decree  dismissing  a  bill  to 
vacate  a  judgment  and  enjoin  its  collection,  the  evidence  being  sharply 
conflicting  and  no  errors  being  assigned  on  the  record.    Id.,  319 

3.  It  seem 8  that,  where  the  assignee  of  a  judgment  is  put  upon 
inquiry,  he  must,  in  making  a  reasonable  effort  to  ascertain  whether 
any  claim  exists  against  it.  make  inquiry  of  the  attorney  of  the  judg- 
ment creditor.     Hawk-  v.  Am  tut,  391 

JURISDICTION— See  Partnership.  1;  Practice.  14;  Water-Craft. 

1.  In  the  case  presented,  it  its  held:  Tnat  the  court  has  jurisdiction 
of  the  appeal  under  the  certificate  of  the  circuit  judge;  and  that  Sec.76, 
Chap.  110,  R.  S.,  has  no  application,  the  title  to  real  estate  being  only 
incidentally  involved.     Wheeler  v.  Gage,  427 

2.  A  county  court  has  jurisdiction  to  enter  a  judgment  in  attach- 
ment against  real  estate,  although  the  defendant  is  not  personally 
served.     Smith  v.  Yargo,  594 

LACHES— See  Certiorari,  2. 

LANDLORD  AND  TENANT— See  Instructions,  4. 

1.  To  the  general  rule  that  the  landlord  is  not  liable  where  a  third 
person  is  injured  through  a  failure  to  keep  in  repair  premises  occupied 
by  a  tenant,  there  are  two  exceptions:  first,  when  the  landlord  agrees  to 
keep  the  premises  in  repair  ;  second,  where  the  premises  were  erected 
with  a  nuisance  upon  or  connected  with  them,  by  means  of  which  the 
injury  complained  of  occurred.     Tomle  v.  Hampton*  142 

2.  A  landlord  is  not  justified  in  driving  his  tenant  out  by  force,  even 
though  the  latter  has  forfeited  his  tenancy  by  a  breach  of  the  contract 
under  which  he  holds.     Briggs  v.  Both,  313 

3.  In  an  action  of  trespass  brought  by  a  tenant  against  his  landlord 
for  endeavoring  to  drive  him  out  by  force  and  for  driving  away  bis  otock. 
this  court  declines  to  interfere  with  the  verdict  for  the  plaintiff, 
although  neither  party  is  free  from  fault  and  the  damages  allowed 
might  with  much  propriety  have  been  less.     Id.,  313 

4.  An  agreement  between  landlord  and  tenant  whereby  the  former 
is  to  take,  at  the  termination  of  the  lease,  improvements  erected  there- 
on by  the  latter  and  pay  therefor  the  sum  named  by  appraisers  to  be 
mutually  agreed  upon,  is  not  a  submission  to  arbitration,  and  no  notice 
to  the  parties  is  necessary  before  making  the  appraisement  unless  the 
lease  so  provides.     Pearson  v.  Sanderson,  571 

5.  In  the  case  presented,  interest  was  properly  allowed  on  the 
amount  of  the  appraisal  after  notice  to  the  defendant  and  request  to 
pay  such  amount.     Id.,  571 

6.  Payment  of  rent  is  a  sufficient  attornment.     Wajker  v.  McDonald, 

643 

7.  In  a  proceeding  by  distress  for  rent  alleged  to  be  due  under  a 
parol  lease,  this  court  declines  to  interfere  with  the  judgment  for  the 
plaintiff,  the  evidence  being  conflicting.     Id.,  643 
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LIE  MS— See  Attorney  and  Client,  2,  3;  Divorce,  5,  6;   Sales,  12; 
Wills,  1. 

LIMITATIONS— See  Drainage.  4,  5;  Mortgages,  9. 

1.  The  statute  of  limitations  does  not  apply  to  a  legacy.  Lang- 
worthy  v.  Golden,  119 

2.  The  retention  of  a  portion  of  the  purchase  money  by  the  grantee, 
the  deed  providing  that  such  sum  shall  be  applied  in  payment  of  an 
incumbrance  thereon,  which  he  assumes,  constitutes  him  the  grantor's 
trustee,  and  he  can  not  plead  the  statute  of  limitations  to  a  bill  to  re- 
quire him  to  discharge  such  indebtedness.     Moran  v.  PeUifant,        278 

3.  The  statute  of  limitations  of  1872  is  inapplicable  to  a  note  made 
in  1869.     Id.,  278 

4.  Where  two  persons,  as  between  themselves,  by  parol  agreement, 
are  each  liable  for  one  half  the  costs  of  an  extended  litigation,  the  one 
who  is  primarily  liable  as  a  party  may  await  the  enforced  payment  of 
the  entire  costs  at  the  end  of  such  litigation,  and  then  compel  the  other 
to  contribute  his  proportion,  although  more  than  five  years  have  elapsed 
since  certain  of  the  items  became  due  and  payable,  the  contract  being  a 
continuing  one.     Carter  v.  Carter,  340 

5.  In  the  case  presented,  the  question  whether  there  was  a  verbal 
contract  for  the  payment  of  the  expanses  of  the  suit  in  question,  was  for 
the  jury,  the  evidence  being  conflicting.     Id.,  340 

6.  The  defense  of  the  statute  of  limitations  can  only  be  interposed 
by  plea.  A  stipulation  limiting  the  plaintiff's  claim  for  damages  within 
five  years  is  not  equivalent  to  a  plea  of  the  statute  of  limitations,  nor  does 
it  amount  to  a  waiver  thereof.     C  dt  A.  R.  R.  Co.  v.  Glenney,        364 

7.  The  statute  prohibiting  the  foreclosure  of  mortgages,  unless 
within  ten  years  after  the  right  of  action  accrues,  doe*  not  prevent  fore- 
closure after  the  expiration  of  ten  years,  where  the  note  or  other  evi- 
dence of  indebtedness  secured  has  been  extended  by  payment  or  new 
promise.  The  right  of  foreclosure  extends  until  such  indebtedness  is 
barred.     Kreitz  v.  Hamilton,  566 

8.  The  statute  of  limitations  of  1872  is  not  applicable  to  contracts  of 
prior  date.     Til  ton  v.  Yount,  680 

9.  As  a  general  rule,  where  a  temporary  incapacity  to  sue  grows  out 
of  a  particular  provision  of  a  statute,  such  disability  interrupts  the 
running  of  the  statute  of  limitations.     Id.,  580 

10.  In  a  proceeding  to  probate  a  note  dated  May  9,  1870,  as  a  claim 
against  the  estate  of  the  maker,  the  inability  of  the  holder  to  maintain 
suit  thereon  against  the  administrator,  for  a  period  of  one  year,  under 
Sec.  101,  statute  of  wills  of  1845,  interrupted  the  running  of  the  statute 
of  limitations  during  the  period  of  such  inability.     Id.,  580 

11.  Sec.  11  of  the  statute  of  limitations  of  1872,  prohibiting  fore- 
closure of  a  mortgage  or  trust  deed,  unless  within  ten  years  after  the 
cause  of  action  accrues,  is  construed  with  reference  to  Sec.  16  of  the 
same  act,  which  provides  for  extensions  by  means  of  payment  or  new 
promise.  The  right  of  foreclosure  extends  until  the  indebtedness 
secured  is  barred.     Houston  v.  Workman,  626 
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12.  A  purchaser  of  land  under  a  decree  of  partition  and  sale,  pro- 
cured by  the  widow  and  children  of  the  maker  of  a  trust  deed,  may 
avail  himself  of  the  defense  of  the  statute  of  limitations  in  foreclosure 
proceedings.     Id.,  62ri 

13.  Wnere  it  appears  on  the  face  of  the  bill  that  the  debt  secured  is 
barred  by  the  statute  of  limitations,  advantage  may  be  taken  of  the 
bar  on  demurrer.     Id.,  626 

14.  A  truest,  to  be  exempt  from  the  operation  of  the  statute  of  limi- 
tations, mu<t  be  direct,  and  exclusively  within  the  jurisdiction  of  equity, 
and  the  question  touching  if  must  arise  between  the  trustee  and  the 
cestui  que  trust.     Beers  v.  Myers,  648 

15.  A  claim  presented  h gainst  the  estate  of  a  deceased  guardian 
thirteen  years  after  the  claimant  became  of  age,  to  charge  the  estate  for 
funds,  mostof  which  were  received  by  the  deceased  before  his  appoint- 
ment as  gutrdian.  is  burred  by  the  statute  of  limitations.     Td..        648 

16.  In  the  case  presented,  the  trust,  if  any,  was  neither  direct  nor 
within  the  exclusive  jurisdiction  of  equity.     Id.,  648 

MANDAMUS— See  Schools,  2,  4. 

MASTER  AND  SERVANT— See  Railhoadb,  14,  18-21. 

MECHANIC'S  LIEN. 

1.  Upon  a  petition  to  enforce  a  mechanic's  lien  for  a  hoisting  engine, 
it  is  held:  That  the  petition  shows  with  sufficient  accuracy  where  the 
engine  was  to  be  placed;  that,  as  the  time  within  which  it  was  to  be 
furnished  was  not  fixed,  the  law  implies  that  it  should  be  within  a  rea- 
sonable time;  and  that  there  wns  no  error  in  excluding  evidence.  Kan- 
kakee Coal  Co.  v.  Crane  Bros.  Mfg.  Co.,  371 

2.  When  the  contract,  as  set  forth  in  the  petition  to  enforce  a 
mechanic's  lien,  is  admitted  to  be  correct,  it  is  not  error  to  refuse  to 
allow  the  introduction  in  evidence  of  the  original.     Id.,  371 

MORTGAGES— See  Limitations,  7,  11;  Usury,  3. 

1.  In  proceedings  to  foreclose  a  mortgage  brought  by  an  assignee 
before  maturity  of  th«  notes  secured  thereby,  the  mortgagor  may  inter- 
pose any  defense  of  which  he  might  have  availed  himself  as  against  the 
payee  of  the  notes.     Barry  v.  Guild,  39 

2.  A  mortgagor  in  possession  can  not  defend  a  bill  to  foreclose  a 
mortgage  given  to  secure  purchase  money  on  the  ground  of  defects  in 
the  title  of  his  grantor.  If  such  title  is  defective,  he  must  rely  for  re- 
lief on  the  covenants  in  the  deed  to  himself,  or  such  other  contract  as  he 
may  have  with  the  gr.intor.     Id.,  39 

3.  To  constitute  a  breach  of  either  the  covenant  of  warranty  or  that 
for  quiet  enjoyment  there  must  be  a  union  of  ouster  or  eviction  and 
lawful  and  paramount  title.  Otherwise  there  is  no  right  of  action  on 
the  covenants  or  ground  for  relief  in  a  court  of  equity,  in  proceedings 
to  foreclose  a  mortgage  given  to  secure  purchase  money.    Id.y  39 

4.  In  the  case  presented,  it  is  held:  That,  as  between  the  parties, 
the  original  deed  in  question  must  be  taken  to  be  an  absolute  convey- 
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ance;  that  the  breaches  of  the  covenants  therein,  if  any,  were  choses  in 
action  which  did  not  pass  to  the  defendant  by  subsequent  'conveyance?; 
that  the  evidence  does  not  show  an  adverse  possession  under  a  para- 
mount title;  and  that  solicitor's  fees  were  properly  allowed.    ld.$     39 

5.  Upon  a  bill  to  foreclose  a  mortgage,  it  appearing  that,  owing  to 
the  omission  -of  the  word  "one,"  the  description  read,  "township 
forty —  (41),"  to  correct  which  supposed  error  the  word  "one"  was  in- 
serted with  the  consent  of  the  mortgagor  and  wife,  after  which  the 
deed  was  re-acknowledged,  no  reference  to  a  release  of  homestead  or 
dwer  being  made  in  the  notary's  certificate,  it  is  held:  That  the 
mortgagors  were  entitled  to  no  homestead  as  against  the  mortgagee; 
that  the  amendment  added  nothing  to  the  force  of  the  mortgage;  that 
the  omission  was  simply  an  ambiguity  which  might  have  been  explained 
by  oral  testimony;  and  that  the  correction  related  back  to  the  original 
making  of  the  mortgage,  no  new  acknowledgment  or  record  being 
necessary.    Cosier  v.  Byers,  128 

6.  What  is  a  reasonable  solicitor's  fee  in  a  given  case  is  a  question 
of  fact  to  be  determined  by  the  weight  of  the  evidence.  In  the  case 
presented,  an  allowance  of  3500  is  sustained  by  a  majority  of  the  court. 
Smith,  J.,  dissents,  on  the  ground  that  the  allowance  is  exorbitant,  and 
the  mode  by  which  it  was  ascertained,  illegal.    Id.,  123 

7.  A  conveyance  of  lands,  absolute  in  form,  made  by  a  debtor  to  a 
creditor  who,  by  separate  instruments  executed  at  the  same  time, 
agrees  to  re-convey  upon  payment  of  the  indebtedness,  is  a  mortgage. 
Lynch  v.  Jackson,  160 

8.  In  the  case  presented,  upon  a  bill  to  redeem,  it  is  held :  That 
the  deed  and  contract  in  question  are  to  be  construed  as  a  mortgage ; 
that  the  mortgagee  and  his  devisee,  the  defendant,  having  failed  to 
declare  a  forfeiture  and  foreclose  the  mortgage  after  the  expiration  of 
the  two  years  limited  in  the  contract,  the  mortgagor  is  entitled  to  re-' 
deem  and  to  an  accounting  for  rents  and  profits,  although  his  bill  was 
not  filed  untila  little  over  five  years  after  the  note  became  due;  and 
that  the  defendant  is  chargeable  with  at  least  constructive  notice  of  the 
rights  of  the  complainant.     Id.,  160 

9.  In  this  State  it  seems  that  the  right  of  redemption  against  a 
mortgagee  in  possession  extends  during  the  statutory  period  for  fore- 
closure.   Id.,  160 

10.  Where  a  mortgage,  given  primarily  to  secure  a  note  for  a  new 
indebtedness,  includes  personally  secured  notes  for  a  prior  indebtedness 
to  the  mortgagee,  the  proceeds  of  a  sale  of  the  mortgaged  premises 
should  be  first  applied  in  payment  of  the  note,  which  is  otherwise  unse- 
cured.    Jackson  v.  May,  805 

11.  The  right  of  personal  securities  to  subrogation  depends  on 
whether  they  have  first  discharged  the  principal  debt,  and  whether  there 
are  superior  equities  attaching  to  the  mortgaged  property  in  favor  of 
other  parties.     Id.,  305 

12.  The  operation  of  the  rule  that,  as  between  the  grantees  of  dif- 
ferent portions  of  mortgaged  premises,  the  respective  parcels  are  liable 


680  Appellate  Courts  of  Illinois. 

MORTGAGES— Continued. 

in  the  inverse  order  of  their  alienation,  may  be  waived,  limited  or 
modified  by  the  deed  to  the  earliest  grantee,  so  as  to  bind  such  grantee 
and  those  claiming  under  him.     Vogel  v.  Shurtliff,  516 

MUNICIPAL  CORPORATIONS. 

1.  In  a  suit  to  recover  damages  for  an  injury  occasioned  by  the 
wrongful  or  negligent  manner  in  which  work  is  done  on  the  streets  of  a 
city,  it  is  unnecessary  to  prove  that  it  was  done  by  persons  employed  by 
the  city,  such  being  the  reasonable  presumption.  City  of  Peoria  v. 
Crawl  154 

2.  Where  a  municipal  corporation  which  has  been  required  to  pay 
damages  for  a  personal  injury  caused  by  a  defective  sidewalk,  the  owner 
of  the  abutting  property  having  joined  in  the  defense,  brinsr*  suit  to 
recover  the  amount  so  paid  from  such  owner,  he  can  not  ngain  litigate 
questions  iuvolved  in  the  first  suit.  McDonald  v.  The  Village  of  Lock- 
port,  157 

3.  In  the  case  presented,  it  was  only  necessary  for  the  plaintiff  to 
prove  that  the  negligence  of  the  defendant  was  the  cause  of  the  injnry, 
and  that  judgment  against  it  had  been  obtained  and  paid.     Id.,        157 

4.  A  village  board  of  trustees  can  only  bind  the  village  when  acting 
in  their  corporate  capacity,  and  such  act  must  be  of  record.  Instruc- 
tion or  directions  to  a  police  constable  by  individual  members  of  the 
board  acting  separately  do  not  bind  the  municipality.     Id.,  157 

5.  In  the  case  presented,  the  court  properly  directed  a  verdict  for 
the  appellee,  it  having  made  by  its  evidence  a  prima  facie  case,  and  the 
defendant  having  failed  to  make  any  defense.     Id.,  157 

6.  The  constitutional  limitation  of  municipal  indebtedness  applies 
to  a  contract  for  a  term  of  years  relating  to  ordinary  current  expenses, 
payable  out  of  current  revenues.     Prince  v.  City  of  Quincy.  490 

7.  A  municipal  corporation  is  not  liable  in  tort,  when  the  alleged 
tort  arises  from  the  breach  of  a  contract  which  is  void  by  prohibition  of 
the  Constitution.     Id.,  490 

8.  In  the  case  presented,  it  is  held:  That  monthly  installments  for 
water,  due  the  owner  of  water  works,  under  the  terms  of  a  contract  for 
a  period  of  years,  constitute  a  municipal  indebtedness;  that  a  failure  to 
pay  such  installments  out  of  current  revenues,  the  municipality  being 
already  indebted  beyond  the  constitutional  limit,  does  not  anion nt  to  a 
tort;  that  a  former  suit  in  assumpsit  operates  as  a  former  adjudication; 
and  that  the  use  of  water  by  the  defendant  without  intending  to  pay  for 
it  was  not  fraudulent.     Id.,  490 

9.  In  a  proceeding  to  enjoin  the  payment  of  certain  bonds  issued  by 
a  municipal  corporation,  upon  the  purchase  by  it  of  certain  lands  for 
cemetery  purposes,  and  to  cancel  the  purchase,  it  is  held:  That  the  in- 
junction obtained  by  the  plaintiff  in  the  court  below  as  to  the  first 
series  of  bonds  should  have  been  made  perpetual,  it  not  appearing  that 
they  were  returned  upon  the  subsequent  and  valid  issue  of  bonds  for 
the  same  purpose;  that  the  ordinance  for  the  purchase  of  said  lands 
under  which  the  second  issue  of  bonds  was  made,  complied  with  the 
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statute,  and  was  a  valid  exercise  of  municipal  authority;  that  persons 
employed  by  virtue  of  the  resolution  authorizing  the  purchase  and  the 
first  issue  of  bond*  are  entitled  to  compensation,  although  the  first 
purchase  was  invalid,  there  being  a  "contingent  fund  "  previously  ap- 
propriated out  of  which  they  £an  be  paid;  and  that  the  title  to  the 
lands  in  question,  though  subs*quently  acquired,  relates  back  to  tho 
time  when  the  labor  was  performed.     Dehm  v.  City  of  Havana,       520 

10.  In  a  prosecution  under  an  ordinance  by  a  municipal  corporation 
to  recover  a  penalty  for  excavating  and  obstructing  a  street,  wherein 
the  plaintiff's  claim  rests  solely  upon  the  extent  of  actual  possession 
shown,  its  proof  of  such  possession  of  the  strip  of  ground  in  question  is 
not  so  convincing  as  to  require  the  reversal  of  the  judgment  for  the  de- 
fendant.    City  of  Bloomington  v.  Graves*  614 

11.  In  such  cases  title  deeds,  maps  and  plats  are  admissible  in  evi- 
dence to  show  the  extent  of  the  defendant's  possession,  but  not  to  show 
the  title,  which  is  not  involved.     Id.,  614 

NAMES— See  Negotiable  Instruments,  4. 

NEGLIGKNCE — S*e  Injunctions,  3,  4;  Municipal   Corporations,  3; 
Railroads,  1,  2,  7,  9,  14,  15,  17,  18. 

1.  Where  one  of  innocent  parties  must  sufiVr  loss  the  one  whose 
negligence  caused  such  loss  must  bear  the  same.     Avery  v.  Swords, 

202 

2.  The  law  will  not  hold  another  liable  for  the  Io*<s  of  property  where 
the  owner  has  stood  by  and  seen  it  go  to  waste,  when  by  reasonable 
exertion  and  expense  he  might  have  saved  it.     Graham  v.  Eiszner, 

269 

NEGOTIABLE    INSTRUMENTS  — See  Practice,  10;   Principal   and 
Surety,  1.  2,  3,  4;  Sales,  1;  Usury,  3. 

1.  A  promissory  note  in  the  hands  of  a  third  person  can  not  be 
affected  or  incumbered  by  private  independent  agreements  between  the 
parties  thereto.     Avery  v.  Swords,  202 

2.  It  is  gross  neglisrence  on  the  part  of  the  maker  of  a  note  to  pay  the 
same  without  having  it  surrendered  to  him,  or  being  certain  that  the 
payment  is  to  the  proper  party.     Id.,  202 

3.  In  an  action  on  a  promissory  note,  given  in  payment  for  land  to 
which  the  title  has  failed,  and  accepted,  when  so  given,  by  the  plaintiff 
for  an  indebtedness  due  himself  from  the  grantor  of  the  land,  it  is  held: 
That  there  is  no  variance  between  the  pleadings  and  proofs;  that  the  ver~ 
diet  for  the  defendant  is  sustained  by  the  evidence;  and  that  there  is  no 
error  in  the  instructions.     Ball  v.  Ballenseifen,  221 

4.  A  person  may  adopt  any  name,  style,  or  signature  over  which  he 
may  transact  business,  iesue  negotiable  paper  and  execute  contracts, 
wholly  different  from  his  own  name,  and  he  may  sue  and  be  sued  by  such 
name,  style,  or  signature.     Graham  v.  Eiszner,  269 

5.  In  an  action  against  an  estate  on  a  promissory  note,  the  defense 
being  want  of  considpration  because  given  to  save  something  out  of  a 
bankrupt  estate,  and  discharge  in  bankruptcy,  it  is  held:    That  it  was 
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improper  to  instruct  the  jury  that,  to  entitle  the  plaintiff  to  recover 
against  the  certificate  of  discharge,  the  burden  of  proof  was  upon  him 
to  Fbow  that  his  claim  was  fair  and  honest  and  that  the  promise  to  re- 
vive the  note  was  made  after  the  maker's  discharge  in  bankruptcy; 
that,  upon  the  production  of  the  note  with  evidence  of  a  subsequent 
promise  by  the  maker  after  the  filing  of  his  petition,  the  burden  of 
proof  to  show  want  of  consideration  was  upon  the  defendant;  and  that 
the  instruction  in  question  was  misleading  in  regard  to  whoui  the 
subsequent  promise  was  made.     Wheeler  v.  Wheeler,  3^5 

6.  In  an  action  on  a  note  and  to  recover  money  paid  by  the  plaintiff 
as  surety  on  a  second  not1,  the  defendant  can  not  repudiate  the  second 
note  because  it  was  raised  in  amount  after  it  was  executed  by  him  as 
maker,  and  at  the  same  time  deny  his  liability  on  the  first  note  on  the 
ground  that  it  was  paid  by  the  proceeds  of  a  transfer  of  the  second 
note.     Murtaugh  v.  Colligan,  433 

7.  A  promise  by  the  purported  maker  to  pay  a  forged  note  binds  him 
without  any  new  consideration,  provided  he  has  full  knowledge  of  the 
facts  affecting  bis  rights.     Id.,  433 

8  Where  a  note  is  assigned  after  maturity,  matters  of  set-off  in  favor 
of  the  maker  as  against  the  payee  accruing  after  such  assignment,  can 
not  be  allowed.     Id.,  '433 

9.  The  maker  of  a  promissory  note  may  settle  the  same  with  the 
real  owner,  and  thereby  defeat  an  action  thereon  brought  by  a  holder 
merely  for  collection.  Questions  as  to  the  sufficiency  of  the  amount 
paid  in  settlement  and  whether  the  owner  has  been  defrauded,  can  not 
be  raised  in  such  action.     Ennor  v.  Hod  son,  445 

10.  In  an  action  on  a  promissory  note,  it  may  be  shown  that  the 
plaintiff  is  merely  a  holder  for  collection,  in  order  to  let  in  the  defense 
of  payment  and  settlement  made  to  and  with  the  payee.     Id.,  445 

11.  In  an  action  brought  upon  an  en  lowment  fund  note  given  for 
the  benefit  of  an  educational  institution,  it  is  held: .  That  the  strug- 
gling condition  of  the  institution  and  its  failure  to  take  the  position 
expected,  constitute  no  defense;  and  that  the  attempt  to  show  a  failure 
of  consideration  failed.     Trustees  of  Lincoln  University  v.  Hep  ley, 

629 

NEW  TRIAL— See  Bastardy,  1. 

1.  A  refusal  to  grant  a  new  trial  on  the  ground  of  newly  discovered 
evidence  is  proper  when  the  same  is  merely  cumulative  and  not  con- 
clusive.    Chary  v.  Cumn  ittgs,  237 

2.  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence  when  the  same  is  merely  impeaching  and  not  con- 
clusive in  character.     Besse  v.  Sawyer,  248 

N0TICK — See  Carriers,  1,  2;  Drainage.  3,  7,  8;  Judgments,  3;  Land- 
lord and  Tenant,  4,  5;  Mortgages,  8;  Real  Property,  1,  3,  5; 

Sales.  5,  8,  14. 

NUISANCES — See  Personal  Injuries,  2. 
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parent  and  child. 

1.  One  wbo  supports  and  cares  for  the  child  of  another,  treating  it  as 
his  own,  without  really1  adopting  it,  can  not  recover  for  its  board,  in 
the  absence  of  an  express  promise  to  pay  therefor.  Lability  in  such  a 
care  will  nor  attach  until  the  child  has  been  tendered,  or  notice  given 
that  it  will  no  longer  be  boarded  free  of  charge.  Witzmann  v.  Koerb- 
er,  174 

PARTIES — See  Administration,  6  ;  Practice,  6;  Railroads,  6. 

1.  A  decree  will  not  be  reversed  for  want  of  necessary  parties,  un- 
less it  affirmatively  appears  that  the  party  in  question  was  interested  in 
the  subject-matter  of  the  suit  before  the  commencement  thereof. 
Moran  v.  Pellifant,  n  278 

PARTNERSHIP— See  Damages,  2. 

1.  The  joiner  of  two  or  more  persons  in  a  single  adventure  for  their 
mutual  advantage  does  not  constitute  them  co-partners  in  fcuch  sense  as 
to  oust  a  court  of  law  of  jurisdiction  in  respect  thereto.  Carter  v. 
Carter,  840 

2.  Upon  a  bill  filed  by  a  partner  againnt  his  co-partners  for  an 
accounting  and  for  other  relief,  it  is  held:  That  the  contention  of  the 
complainant  that  the  defendants  had  agreed  that  certain  lands  con- 
trolled by  him  should  be  taken  in  as  part  of  the  assets  of  the  firm  which 
was  formed  for  the  purpose  of  dealing  in  coal  lands,  is  unsupported  by 
the  evidence.     Allison  v.  Periy,  396 

3.  A  parol  contract  of  partnership  to  deal  in  lands,  is  not  within  the 
statute  of  frauds.     Id.,  396 

PAYMENT— See  Agency,  1;  Negotiable  Instruments,  2. 

PERSONAL  INJURIES— See  Railroads. 

1.  A  person  who  has  made  a  public  sidewalk  upon  his  own  premises, 
can  not  be  heard  to  say,  an  injury  having  occurred  through  a  defect 
therein,  that  it  was  not  a  public  way.     Tomle  v.  Hampton,  142 

2.  An  unprotected  opening  in  a  sidewalk,  ten  inches  wide  and  five 
feet  long,  is  a  nuisance  per  »e.     Id.,  142 

PLEADING — See  Appeal  and  Error,  6;  Negotiable  Instruments,  3; 
Pi.actice,  1,  2.  3,  5,  7,  8,  9,  14,  18;  Railroads,  6,  15,  17. 

1.  Pleas  charging  fraud  must  state  clearly  and  specifically  the  facts 
done  or  omitted  which  are  supposed  to  constitute  such  fraud.  Sals- 
bury  v.  Fa  Ik,  297 

2.  In  the  case  presented,  the  court  below  properly  sustained  a 
demurrer  to  the  plea  to  the  effect  that  the  money  sought  to  be  recovered 
was  advanced  to  the  defendant  for  performing  certain  illegal  services, 
there  being  a  failure  to  state  facts  involving  the  parties  in  any  willful 
fraud.     Id.,  297 

PRACTICE — See  Appeal  and  Error;  Bills  of  Exception,  1;  Criminal 
Law,  1,  3;  Drainage.  3;  Equity,  2;  Evidence,  2,  8;  Injunctions, 
2;  Instructions;  Limitations.  6, 13;  Mechanic's  Lien.  2;  Munici- 
pal Corporations,  4;  Pleading,  2;  Railroads,  6;  Statute  op 
Frauds,  3. 
1.    The  matter  of  allowing  new  and  independent  pleas,  presenting 
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new  defenses,  is  addressed  to  the  discretion  of  the  triul  court,  and  this 
court  will  not  interfere,  unless  it  appears  that  such  discretion  has  been 
abused.     Bicker  v.  ScnfieJd,  32 

2.  After  a  pica  in  bar  to  an  action,  the  defendant  can  not  plead  in 
abatement,  unless  for  new  matter  arising  after  the  commencement  of 
the  suit,     Id.,  32 

3.  Plea*  in  aba*  ement  muH  be  verified  by  affidavit.     Id.,  32 

4.  Rules  of  court  entered  of  record  become  the  law  of  precedure  in 
ni  ltters  to  which  they  relate  until  they  are  rescinded  or  modified  by 
order  of  court  entered  of  record.  Such  rescission  or  modification  can 
not  be  made  by  a  judge  in  vacation.     Treishel  v.  McGill,  68 

5.  In  the  case  presented,  it  was  improper  to  allow  the  defendant  to 
withdraw  the  general  issue  and  file  a  special  plea  of  payment,  after  a 
different  presiding  judge  at  a  farmer  term  had  refused  such  motion. 
Avery  v.  S word st  202 

6.  A  new  party  plaintiff  may  be  joined  with  the  original  plaintiff, 
upon  an  appeal  from  a  justice,  after  trial  has  begun  in  the  Circuit 
Court.     Smith  v.  Martin  <£'  Oesterlef  224 

7.  In  this  State  bills,  answers  and  replications  may  be  amended,  at 
any  stage  of  the  proceedings,  on  such  terms  as  the  court  may  impose. 
Hveren  v.  Kitson,  259 

8.  Where  an  affidavit  of  merits  is  attached  to  the  declaration/ the 
defendant  has  no  right  to  file  pleas  without  an  affidavit  of  merits. 
Truesdell  v.  Hunter,  292 

9.  In  the  case  presented,  the  affidavit  attached  to  the  general  issue, 
putting  in  i*sue  the  signature  of  the  note,  was  not  such  an  affidavit  of 
merits  as  the  statute  requires,  and  the  court  should  have  allowed  the 
plaintiff's  motion  to  strike  the  pleas  from  the  files,     Id.,  292 

10.  Where  it  is  admitted,  in  a  stipulation  entered  into  for  the  pur- 
pose of  dispensing  with  proofs,  that  certain  notes  are  overdue  and  un- 
paid, a  failure  to  produce  the  same  upon  trial,  no  demand  having  been 
made  for  them,  is  no  ground  for  reversal.  Kankakee  Coal  Co.  v. 
Crane  Bros.  Mfg.  Co.,  371 

11.  Where  an  answer  of  a  witness  is  but  a  mere  conclusion  and  is 
not  responsive  to  the  question,  it  should  be  stricken  out.  Hopkinson  v. 
Jones,  409 

12.  The  admission  by  a  party  against  whom  an  affidavit  for  a  con- 
tinuance is  made,  that  the  absent  witness  will  swear  to  the  material 
facts  therein  stated,  will  not  warrant  the  court  in  overruling  the  motion 
for  a  continuance,  wh^n  it  appears  that  the  presence  of  the  witness  is 
necessary  to  a  fair  trial.     Id.,  409 

13.  Where  a  suit  is  improperly  brought  in  a  county  other  than  that 
in  which  the  defendant  resides  or  is  found,  service  being  made  in  an, 
other  county,  it  is  proper  practice  to  quash  the  writ  and  return  and 
dismiss  the  *uit  upon  motion.     McCullorh  v.  Ellis,  439 

14.  The  court  below  properly  allow*  d,  after  the  trial  commenced, 
the  verification  of  a  plea  denying  the  execution  of  the  indorsement  on 
the  note  in  question.     Ennor  v.  Hudson,  445 
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15.  Where  a  jury  is  improperly  influenced  by  remarks,  allusions  or 
comments  outside  of  the  evidenc,  made  by  counsel  during  the  argu- 
ment of  a  cause  on  trial,  the  verdict  should  be  set  aside.  Holloway  v. 
Johnson,  463 

16.  An  indorsement  by  the  court  upon  a  proposition  of  law  submit- 
ted, which  amounts  to  a  refusal  to  consider  the  same,  sufficiently  com- 
plies with  Sec.  4*2  of  the  practice  act.    Moore  v.  Sweeney,  547 

17.  In  a  suit  brought  by  a  minor,  by  her  next  friend,  the  bond  for 
costs  may  be  filed,  by  permission  of  the  court,  after  (he  commencement 
of  suit.     /.  C.  R.  R.  Co.  v.  Latimer,  552 

18.  The  record  of  a  judgment  upon  which  a  suit  is  brouerht  is  an 
instrument  in  writing  within  the  meaning  of  Sec.  17  of  the  practice 
act,  and  a  copy  thereof  must  be  filed  with  the  declaration.  The  absence 
of  such  copy  is  sufficient  ground  for  the  reversal  of  a  judgment  entered 
by  default.     Lambert  v.  Jones,  591 

19.  This  court  declines  to  interfere  with  the  action  of  the  trial  court 
denying  a  motion  to  vacate  a  levy  and  quash  the  execution  at  the 
second  term  after  judgment  was  obtained.  Indian  Grace  Drainage 
District  v.  Root,  596 

PRINCIPAL  AND  SURETY— See    Estoppel,  2;    Negotiable    Instru- 
ments, 6. 

1.  An  extension  of  time  that  will  operate  to  release  a  surety  on  a 
promissory  note  must  be  for  a  definite  time,  without  the  consent  of  the 
surety,  and  upon  a  new  and  sufficient  consideration.  Truesdell  v. 
Hunter,  292 

2.  In  an  action  against  a  surety  on  a  promissory  note,  the  burden  of 
proof  to  support  pleas  of  alteration  and  extension  is  up  m  the  defend- 
ant.    Id.,  292 

3.  Where  the  payee  of  a  personally  secured  note  takes,  as  collateral 
security,  a  note  secured  by  mortgage  maturing  at  a  later  date,  this 
does  not  of  itself,  in  the  absence  of  an  agreement  to  that  effect,  extend 
the  time  or  discharge  the  surety.  German  Savings  Inst.  v.  Vahle,  557 

4.  In  the  case  presented,  an  instruction  to  the  effect  that  the  mere 
taking  of  a  note  having  a  longer  time  to  run  would  not  be  conclusive 
proof  of  an  extension,  was  improperly  refused,  and  evidence  to  show 
whether  there  was  an  agreement  to  extend  the  time  of  payment  was 
improperly  excluded.     Id.,  557 

QUO  WARRANTO— See  Drainage,  10. 

1.  In  a  proceeding  by  quo  warranto  to  test  the  right  and  eligibility 
of  the  relator  to  the  office  of  county  judge,  under  Art.  6,  Sec.  17  of  the 
Constitution  of  this  State,  it  is  held:  That  the  election  and  commis- 
sion of  the  relator  raise  a  strong  presumption  of  his  eligibility,  and 
that  the  evidence  doss  not  overcome  this  presumption.  People  v.  Con- 
nelh  285 

RAILROADS. 

1.  It  seems  that  a  failure  to  look  in  the  direction  from  which  a  train 
is  expected,  upon  approaching  a  railroad  crossing,  if  such  train  would 
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be  visible  to  a  person  so  looking,  will  defeat  a  recovery  for  injuries 
suffered  by  biui  from  tbe  train  in  question,  although  the  bell  was  not 
rung  nor  the  whistle  sounded.     /.  C.  R.  R.  Co.  v.  Slater,  73 

2.  It  is  not  negligence  in  a  parent  to  send  minor  sons  of  nine  and 
thirteen  years  with  a  gentle  team  upon  an  errand  which  requires  them 
to  cross  a  railroad  track  at  an  established  crossing.     Id.,  73 

3.  Evidence  as  to  the  speed  of  tbe  train  at  the  time  of  tbe  accident 
is  admissible  as  part  of  the  res  gesfce.     Id.,  73 

4.  The  question  of  damages  for  causing  the  death  of  a  child  rests  in 
the  sound  discretion  bf  the  jury.  In  the  case  presented,  a  verdict  for 
81,000  is  sustained.     Id.,  73 

5.  Evidence  as  to  the  financial  standing  of  the  father,  who  sues  as 
administrator  for  the  use  of  the  next  of  kin,  is  inadmissible.     Id..    73 

€.  In  an  action  by  a  rolling  stock  company  against  a  railroad  company 
engaged  in  the  general  business  of  switching  cars,  to  recover  the  value 
of  several  leased  cars  which  were  destrojvd  in  the  same  conflagration, 
said  cars  having  been  switched  at  different  dates,  it  is  held:  That  if 
the  plaintiff  has  a  cause  of  action,  it  has  a  separate  one  for  each  car; 
that  the  fact  that  the  declaration  was  amended  after  the  cause  of  action 
was  barred  as  to  one  of  the  cars,  so  as  to  include  such  car  and  to  make 
appellees  parties  plaintiff,  did  not  have  the  effect  to  revive  tbe  claim  as 
to  said  car;  that  the  owner  of  the  cars  was  a  proper  party  to  bring  the 
suit;  and  that  such  owner  was  in  no  way  bound  by  contracts  existing 
between  the  defendant  and  its  lessees.  P.  <&  P.  U.  Ry.  Co.  v.  U.  S. 
Rolling  Stock  Co.,  79 

7.  In  an  action  against  a  railroad  company  to  recover  damages  for 
causing  the  death  of  plaintiff's  intestate,  it  is  held:  That  the  court 
properly  declined  to  instruct  the  jury  to  find  for  the  defendant;  and 
that  the  questions  whether  the  deceased  was  in  the  exercise  of  reason- 
able care  and  whether  the  defendant  was  guilty  of  negligence,  were 
for  the  jury.     C.  dt  A.  R.  R.  Co.  v.  Adler,  10 J 

8.  The  question  of  damages  rests  in  the  sound  discretion  of  the 
jury.     In  the  case  presented,  a  verdict  for  $-,400  for  causing  the  death 
of  a  healthy,  industrious  man,  twenty-one  years  of  age,  is  sustained 
Id.,  102 

9.  Persons  using  the  streets  in  a  city  have  the  right  to  assume  that 
railway  trains  pasHing  over  the  crossings  will  be  run  with  great  caution 
and  with  due  regard  for  their  rights.     Id.,  102 

10.  The  owner  of  land,  overflowed  because  of  the  existence  of  a  rail- 
road embankment,  can  not  maintain  an  action  against  the  railroad 
company  for  damages,  unless  the  embankment  has  been  created  or 
changed  so  as  to  increase  the  damage  to  his  land  since  he  became  the 
owner  thereof.     C.  dt  A.  R.  R.  Co.  v.  Heuneberry,  110 

11.  An  action  lies  against  a  railroad  company  for  damnges  where,  by 
making  new  and  unnatural  channels,  it  has  thrown  surface  or  other 
water  upon  the  plaintiff's  lands.     C.  <£  A.  R.  R.  Co.  v.  Glenney,    364 

12.  In  the  case  presented,  the  defendant  is  concluded  by  a  former 
adjudication.    Id.,  364 
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13.  In  seems  that  the  agent  of  a  railroad  company  Rent  to  the  scene 
of  an  accident  in  charge  of  a  wrecking  crew,  has  the  implied  authority 
to  employ  additional  assistance,  if,  in  his  opinion,  it  is  necessary.  Goff 
v.  /.,  St.  L.  <Sr  K.  C.  R.  R.  Co.,  529 

14.  The  law  will  infer  knowledge  of  defects  in  m  ichinery  and  ap- 
pliances provided  by  a  master  for  the  use  of  his  employes,  when,  by 
the  exercise  of  ordinary  care  on  his  part,  he  might  have  discovered  the 
same.     Id.,  529 

15.  In  an  action  brought  to  recover  for  injuries  suffered  through  the 
use  of  a  defective  rope,  it  is  held:  That  the  second  count  of  the  declara- 
tion states  a  cause  of  action,  and  that  is  not  rendered  defective  by  sur- 
plusage in  the  nature  of  an  argument.     Id.,  529 

16.  The  word  "  station  "  in  the  statute,  means  the  point  or  place 
where  passengers  usually  board  and  leave  trains.  /.  C.  R.  R.  Co.  v. 
Latimer,  552 

17.  In  an  action  brought  by  a  child,  by  her  next  friend,  against  a 
railroad  company  to  recover  damages  resulting  from  her  removal  from 
the  defendant's  train  at  a  place  other  than  a  station,  it  is  held:  That  the 
declaration  is  sufficient,  there  being  no  misjoinder;  that  evidence  to 
show  that  a  "  wild  train  v  w.is  following  the  train  from  which  the 
plaintiff  was  removed,  was  properly  admitted;  that  there  is  no  substan- 
tial error  in  the  instructions,  and  that  the  verdict  for  82,000  in  favor  of 
the  plaintiff  is  not  excessive.     Id..  £52 

18.  The  question  of  contributory  negligence  npon  the  part  of  an 
employe  of  a  railroad  company,  injured  in  the  course  of  his  employ- 
ment, should  be  left  to  the  jury.     C.  <&  A.  R.  R.  Co.  v.  Kelly t  655 

19.  A  railroad  section  hand  is  not  a  fellow-servant  of  men  in  charge 
of  a  construction  train,  unless  they  are  together  co-operating  in  fur- 
thering a  particular  business  of  the  common  master.     Id.,  655 

20.  In  the  case  presented,  the  co-operation  of  the  section  hands  and 
the  crew  of  the  construction  train  in  placing  ballast  upon  the  road-bed 
ceased  when  they  returned  to  their  former  and  separate  duties.    Id., 

655 

21.  It  was  not  the  duty  of  the  court  to  give  the  jury  an  instruction 
as  to  what  facts  would  constitute  the  employes  of  the  defendant  fellow- 
servants,  there  being  no  request  of  that  nature.    Id.,  655 

22.  In  the  absence  of  evidence  of  passion  or  prejudice  on  the  part  of 
the  jury  in  the  case  presented,  this  court  declines  to  interfere  with  the 
verdict  for  the  plaintiff  for  $2,500  as  excessive.     Id .,  655 

REAL  PROPERTY— See  Contracts,  2;  Covenants,  1;  Wilt*.  8,  4. 

1.  Such  conveyances  of  record  as  are  in  the  apparent  chain  of  title 
to  real  estate,  are  alone  required  to  be  notxed  by  subsequent  purchasers 
and  incumbrancers.     Cunningham  w.  Thornton,  58 

2.  In  order  to  help  out  a  defective  description  the  law  will  not  allow 
the  false  description  to  be  rejected  and  the  correct  one  inserted.     Id., 

58 
8.    In  order  that  the  record  of  a  deed  should  be  constructive  notice 
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of  ita  existence,  it  should  lie  in  the  apparent  chain  of  title  to  the  land 
in  question.    Langicorfhy  v.  Golden,  119 

4.  It  is  well  settled  that  a  claim  of  title  based  upon  a  parol  agree- 
ment must  be  supported  by  evidence  both  clear  and  satisfactory,  partic- 
ularly when  the  claim  is  an  old  one.     Irwin  v.  Wollpert,  lo6 

5.  A  person  having  the  actual  possession  of  land  will  be  regard*  d 
and  deemed,  the  true  owner  thereof  until  the  contrary  is  made  to 
appear.     City  of  Peoria  v.  Crawl,  154 

6.  Upon  a  bill  to  require  the  grantee  in  a  conveyance  of  real  property 
to  pay  an  incumbrance  assumed  by  him  as  part  of  the  purchase  money, 
and  to  recover  interest  subsequently  paid  thereon  by  the  grantor,  it  is 
held:  That  the  alleged  ignorance  of  the  defendant  is  insufficient  to 
overcome  the  clause  in  his  deed  whereby  he  assumed  said  incumbrance; 
that  in  the  absence  of  proof  to  the  contrary,  be  must  be  regarded  as  a 
man  of  reasonable  intelligence  and  business  qualifications;  and  that  the 
burden  was  upon  him  to  overcome  the  evidence  of  the  deed  and  of  the 
complainant's  testimony.     Moran  v.  Pellifant,  278 

7.  In  an  action  on  the  case,  brought  to  recover  damages  caused  by  the 
overflow  of  water  from  a  gutter  nn  the  defendant's  buildings,  this  court 
declines  to  interfere  with  a  second  verdict  for  the  defendant,  the  ver- 
dict b°ing  supported. by  the  evidence  and  there  being  no  error  in  the 
instructions.    Meister  v.  Lang,  624 

RECEIVERS. 

1.  The  statute  reserving  the  right  to  redeem  real  property  sold 
pnder  execution,  decree  or  foreclosure,  or  to  enforce  a  lien,  has  no  ap- 
plication to  an  order  for  the  sale  of  realty  held  as  assets  by  a  receiver 
appointed  by  the  court  by  consent  of  both  parties,  in  proceedings  under 
a  creditor's  bill,  such  sale  being  to  secure  funds  with  which  to  discharge 
mortgage  incumbrances,  receiver's  certificates,  and  other  claims  against 
the  owner.     Locey  Co.  v.  Chicago,  Wilmington  &  Vermillion  Co.,  485.  | 

2.  In  the  case  presented,  the  finding  of  the  master  as  to  the  value  of 
the  property  was  but  of  slight  importance,  as  it  can  neither  affect  the 
indebtedness  nor  the  amount  of  the  sale.     Id.,  485 

REDEMPTION— See  Receivers,  1,  2. 

REPLEVIN— See  Frauds  and  Conveyances,  2. 

RESCISSION— See  Sales,  9. 

RIPARIAN  RIGHTS— See  Waters. 

SALES— See  Brokers. 

1.  In  an  action  brought  by  the  payee  on  a  note  given  in  payment  for 
a  machine,  where  a  warranty  that  the  machine  would  do  as  good  work 
as  any  in  the  market,  and  its  breach,  have  been  established,  the  defend- 
ant may  introduce  evidence  to  show  the  difference  between  the  value 
of  the  machine  at  the  time  of  such  breach,  and  what  it  would  have 
been  worth  had  the  warranty  been  true,  and  have  such  sum  deducted 
from  the  amount  of  the  note.     Aultman  &  Co.  v.  Weber,  91 

2.  Where  there  is  an  express  warranty,  the  question  of  an  implied 
warranty  does  not  arise.    Id.,  91 
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3.  Where  th •>  defendant  relies  on  an  express  warranty  and  states  lan- 
guage used  by  the  plaintiff  sufficient  to  create  such  warranty,  bia  evi- 
dence is  not  met  by  simple  denial  of  the  warranty.     Id.,  91 

4.  In  the  case  presented,  the  evidence  supports  the  verdict  for  Che  de- 
fendant, and  there  was  no  error  in  the  admission  of  evidence.     Id..   91 

5.  An  innocent  purchaser  of  property  from  a  vendee  in  possession 
under  a  contract  of  wile  with  an  unpaid  vendor,  without  notice,  acquires 
title.     Sargeantv.  Marshall,  177 

6.  The  owner  of  personal  property  wrongfully  taken  from  his  pos- 
session is  not  bound  to  pursue  it  diligently  and  recapture  it,  under  pen- 
alty, in  case  of  neglect,  of  losing  title,  if  sold  to  a  third  party.   Id.,    177 

7.  The  vendee  i«  bound  to  know  the  title  to  personal  property  when 
he  purchases,  and  the  owner  is  not  estopped,  unless  he  stands  by  and 
sees  a  person  about  to  purchase  and  makes  no  claim.    Id.,  177 

8.  Where  one  contracts  to  deliver  personal  property  in  the  future,  at 
a  certain  price,  and  the  vendee  agrees  to  receive  and  pay  for  it  at  such 
time  in  accordance  with  the  agreement,  but  afterward,  and  before  the 
time  arrives  for  delivery,  repudiates  the  contract  and  gives  the  vendor 
notice  of  his  intention  not  to  perform  it,  the  latter  may  accept  such  notice 
and  elect  to  consider  the  contract  at  an  end,  and  sue  at  once  to  recover 
damages  for  the  breach,  or  he  may  decline  to  consider  the  contract 
annulled,  and  demand  its  performance  on  the  part  of  the  other  party. 

*      Roebling'>s  Sons  Co.  v.  Lock  Stitch  Fence  Co.,  184 

9.  Where  a  certain  commodity  is  sold  to  be  delivered  in  install- 
ments, the  failure  of  the  seller  to  deliver  the  quantity  required  as  to  any 
installment  gives  the  purchaser  the  power  to  rescind  the  entire  contract. 
Id.,  184 

10.  Although  the  mere  formal  act  of  tender  or  offer  to  perform  on 
the  part  of  the  vendor  may  be  dispensed  with  where  the  vendee  gives 
notice  that  the  goods  will  not  be  accepted  even  if  tendered,  the  vendor 
must  be  in  position  to  perform  if  the  notice  be  recalled.     Id.,  184 

11.  In  the  case  presented,  evidence  as  to  the  amount  which  the 
refused  wire  brought  at  public  auction  was  properly  excluded.    Id. , 

184 

12.  It  seems  that  goods,  when  tendered,  must  be  in  condition  for 
immediate  delivery,  and  not  subject  to  any  lien  for  freight,  storage,  or 
other  charge  which  it  is  the  duty  of  the  vendor  to  liquidate.    Id.,     184 

13.  In  an  action  to  recover  the  purchase  price  of  a  furnace,  it  is 
held:  That  the  questions  whether  the  contract  was  an  absolute  or  con- 
ditional one,  and  whether  the  furnace  properly  heated  the  house,  were 
fairly  submitted  to  the  jury;  and  that  there  is  no  such  conflict  between 
the  evidence  and  the  verdict  as  to  require  a  reversal.  Frederick  v. 
Case,  215 

14.  The  purchaser  of  a  chattel,  the  contract  being  conditional  upon 
its  answering  the  purpose  for  which  it  was  designed  to  the  satisfaction 
of  the  vendee,  must,  within  a  reasonable  time,  if  it  proves  unsatisfac- 
tory, so  notify  the  vendor.    Id.,  215 

Vol.  XXVIII   44 
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15.  This  court  affirms  a  judgment  for  a  balance  on  account  of  goods 
Fold  on  the  ground  that  the  defendant  was  jointly  liable  with  another, 
and  that  the  evidence  shows  a  new  promise  within  five  years  to  pay  the 
balance  due.    Smith  v.  Marten  d£  Oesterle,  224 

16.  In  an  action  to  recover  damages  for  the  refusal  of  the  defendant 
to  accept  certain  carriages  and  harness,  sold  and  delivered  to  him  under 
a  written  contract,  it  is  held:  That  the  verdict  for  the  plaintiff  is  sus- 
tained by  the  evidence;  and  that  the  trial  court  did  not  err  in  entering 
a  judgment  on  the  same,  and  in  refusing  a  motion  for  a  new  trial. 
Zeigler  v.  Studebaker  Bros.  Mfg.  Co.,  228 

17.  Where  goods  are  sold  for  a  stipulated  price  with  the  privilege 
of  returning  what  remains  unsold,  or  where  it  is  agreed  that  the  same 
may  be  paid  for  by  a  stipulated  time  or  returned  in  good  condition, 
such  sale,  as  to  third  parties  without  notice,  is  valid.  Had  field  v. 
Berry,  876 

18.  Where  the  consignee  is  at  liberty  to  sell  and  receive  payment  at 
any  price  he  likes,  but  is  bound,  if  he  sells^  the  goods,  to  pay  for  tbeni 
at  a  fixed  price  and  time,  the  transaction  is  a  sale.     Id..        '  376 

19.  In  the  case  presented,  the  goods  in  question  were  liable  to  be 
levied  upon  as  the  properly  of  the  vendee.     Id.,  376 

20.  In  an  action  for  an  alleged  breach  of  contract,  whereby  loss  was 
sustained  through  the  death  of  a  Spanish  jack  received  in  a  horse  trade, 
it  being  claimed  that  his  death  was  caused  by  his  being  ill-used  by  the 
defendant  in  driving  him  to  the  house  of  the  plaintiff,  it  is  held:  That 
the  verdict  for  the  plaintiff  was  contrary  to  the  evidence,  and  that  the 
instructions  were  erroneous,  particularly  in  not  stating  what  would 
constitute  an  acceptance  amounting  to  a  waiver  of  defects.  Stearns 
v.  Cook,  511 

SCHOOLS. 

1.  School  officers  possess  only  such  powers  as  are  directly  granted  by 
statute,  or  result  by  fair  implication  from  those  so  granted.  Waits  v. 
McLean,  537 

2.  In  the  absence  of  an  order  by  the  directors  or  a  court  of  compe- 
tent jurisdiction  for  the  p  lyment  of  school  funds,  the  treasurer  of  a  dis- 
trict can  not  be  required  by  mandamus  to  pay  a  judgment  against  such 
district  from  funds  collected  under  a  special  levy  for  that  purpose.     Id. , 

537 

3.  A  copy  of  a  special  levy  by  school  directors,  merely  certified  by 
the  clerk  of  the  trial  court,  is  no  part  of  the  record.     Id.,  £37 

4.  Where  a  demurrer  to  a  petition  for  a  mandamus  is  overruled  and 
judgment  rendered  for  the  petitioner,  this  court  can  consider  the  peti- 
tion only  in  the  light  of  its  averments.    Id.,  537 

SCIRE  FACIAS— See  Criminal  Law,  4. 

SEPARATE  MAINTENANCE— See  Husband  and  Wife,  1. 

SET-OFF— See  Negotiable  Instruments,  8, 
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SHERIFF. 

1.  It  seeius  that  a  date  to  the  written  appointment  of  a  special 
deputy  sheriff  is  not  indispensable,  where  it  appears  that  the  appoint- 
ment preceded  the  service  made  by  such  deputy.    Lambert  v.  Jones,  591 

STATUTE  OF  FRAUDS— See  Partnership,  3. 

1.  A  parol  agreement  to  pay  the  debt  of  another  is  within  the  statute 
of  frauds,  unless  the  same  is  in  the  nature  of  an  original  undertaking 
and  is  based  upon  a  valuable  consideration  received  by  the  |  roniisor. 
Murto  v.  McKnight,  233 

2.  A  promise  by  a  son  to  pay  the  father's  debt  to  enable  the  latter 
to  havehis  property  removed  from  the  State  without  interference,  tne 
relation  of  debtor  and  creditor  between  the  original  parties  remain  in  2: 
unchanged,  is  within  the  statute  of  frauds.     ld.y  238 

3.  In  the  case  presented,  the  defense  of  the  statute  of  frauds  was 
properly  admitted  under  the  stipulation  that  all  material  matters 
should  be  admitted  under  the  general  issue  as  if  specially  pleaded. 
Id.,  238 

STATUTE  OP  LIMITATIONS— See  Limitations. 

SUBROGATION-See  Mortgages,  11. 

TAXES — See  Injunctions,  1. 

TENDER— See  Sales,  12. 

TORTS — See  Municipal  Corporations,  7,  8. 

TRESPASS— See  Landlord  and  Tenant,  2. 

TROVER. 

1.  The  measure  of  damages  in  an  action  of  trover  is  the  current 
market  value  of  the  property  at  the  time  of  its  conversion  with  inferest 
until  the  time  of  trial;  no  distinction  or  exception  to  this  rule  is  recog- 
nized when  the  property  converted  happens  to  b«»  bonds,  and  when  the 
demand  and  refusal  either  constitute  the  conversion  or  afford  presump- 
tive evidence  of  it.     First  Nat.  Bank  of  Monmouth  v.  Strang,       325 

TRUST  DEEDS— See  Mortgages;  Limitations,  11,  12. 

TRUSTS — See  Administration,  3;    Frauds  and  Conveyances,  6;  Hus- 
band and  Wife,  3;  Limitations,  2,  14,  16. 

1.  Where  a  trustee  has  placed  himself  in  a  position  antagonistic  to 
the  trust,  he  can  not  claim  any  benefit  under  the  same.  Ennor  v.  Hod- 
son,  445 

USUHY. 

1.  An  agreement  for  the  payment  of  attorney's  fees  will  not  make 
usurious  an  otherwise  valid  conti act  or  obligation,  and  it   makes   no 
difference  whether  the  same  was  to  be  a  certain  sum,  a  reasonable  sum, 
or  a  sum  fixed  at  a  certain  percentage  of  the  amount  of  either  the  debt 
or  judgment.     Bicker  v.  Scofield,  32 

2.  Where  one  of  two  loans  is  usurious,  the  other  is  not  affected 
merely  because  they  were  made  at  about  the  same  time  and  secured  by 
the. same  mortgage.  If  the  loans  are  in  fact  separate  and  independent, 
they  will  be  so  treated  in  regard  to  usury.     Jackson  v.  May,  ^05 
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USURY—  Continued. 

3.  Where  a  charge  for  expense  and  trouble  on  the  part  of  the  lender 
in  securing  money  with  which  to  make  a  loan  is  included  in  the  note, 
the  transaction  is  usurious.     Id.,  bOo 

VARIANCE— See  Negotiable  Instruments,  3;  Waters,  1. 

TCNUE— See  Practice,  13. 

WAIVER— See    Administration,    8;    Estoppel,    3j    Mortgages,    12; 
Sales,  lO. 

WAREHOUSES. 

1.  Upon  a  deposit  of  grain  in  a  public  warehouse  in  this  Stite,  to 
be  mixed  with  the  grain  of  other  persons,  the  depositor  becomes  owner 
of  an  equal  quantity  of  giain  of  the  same  kind  and  quality  as  that  de- 
posited, the  transaction  being  a  bailment  and  not  a  sale.  Rat.  Bank  of 
Pontiae  v.  Langan,  401 

2.  Grain  so  deposited  is  not  subject  to  levy  under  execution  against 
the  warehouseman,  and  the  owner  may  maintain  an  action  for  the  con- 
version thereof  when  it  has  been  sold  under  such  execution,     /rf.,     401 

3.  One  who  is  engaged  in  storing  grain  for  a  compensation  in  an 
elevator  and  its  appunenances  is  a  public  warehouseman  under  the  laws 
of  this  State.     Id.,  401 

WARRANTY-See  Sales,  1,  2, 3. 

1.  In  the  case  presented,  while  the  d  "fendant  was  not  permitted  to 
add  an  express  warranty  to  her  written  contract  by  parol,  she  had 
the  full  benefit  of  an  implied  warranty  that  the  barrels  in  question 
were  reasonably  fit  for  the  purpose  for  which  she  purchased  them. 
Graham  v.  Eiszner,  209 

WATER  CRAFTS. 

1.  A  proceeding  under  the  "Water  Craft  Act,"  though  in  roary  of 
its  features  like  a  proceeding  in  rem  in  admiralty,  is  not  within  the  ex- 
clusive jurisdiction  of  the  Federal  courts,  the  remedy  being  one  whuh 
a  common  law  court  is  competent  to  give,  and  the  result  reached  being- 
a  judgment  in  personam.     Gindele  v.  Con'igan,  477 

2.  In  the  case  pr«  sented,  the  jury  were  warranted  in  finding  the  ap- 
pellee to  have  been  the  owner  of  a  canal  boat,  which  was  sunk  in  ft  col- 
lision.    Id.,  All 

WATERS— See  Drainage.  4, 5;  Railroads,  10,  11.  12;  Real  Property.  7. 

1.  Where  the  declaration  claims  damages  for  obstructing  a  water- 
course, and  the  evidence  does  not  establish  the  existence  of  such  water- 
course, the  variance  is  sufficient  ground  for  reversal.     C.  dt  A.  R.  R. 

Co.  v.  Henneberry,  110 

2.  Ordinary  rains  are  all  such,  whether  heavy  or  light,  as  are  u^ual 
and  always  to  be  expected  in  certain  seasons,  annually.  Meister  v. 
Lang,  624 

WILLS. 

1.  A  legacy  to  a  granddaughter,  to  be  paid  out  of  the  testator's 
estate  when  she  arrives  at  the  age  of  eighteen,  is  a  lien  upon  land   le- 
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WILLS— Continued. 

longing  to   the  estate,  where  the  personal  property  is  insufficient. 
Lang  worthy  v.  Golden,  119 

2.  In  the  construction  of  a  will  the  intention  of  the  testator,  if  not 
inconsistent  with  the  rules  of  law,  governs;  and  his  intention  is  to  b)  as- 
certained from  the  whole  will  and  all  its  parts  taken  together.  Every 
clause  and  provision  should  bj  given  effect,  if  possible,  according  to  his 
intention.     In  re  Estate  of  George  Cashman,  346 

3.  In  the  case  presented,  the  second  clause  of  the  will  in  question 
gave  to  the  widow  a  life  estate  in  a  certain  tract  of  land,  with  power 
of  election  in  her  vested  to  have  said  land  sold  by  the  executors,  and  to 
accept  instead  thereof  8J,0(X)  in  money,  to  be  accepted  and  held  by  her 
during  her  natural  life,  with  the  remainder,  ''or  so  much  thereof  as 
may  remain  unexpended,"  if  any,  to  the  testator's  children,  the  same 
"  to  be  accepted  and  held  "  and  by  her  used  and  expended  in  her  dis- 
cretion for  her  own  use  and  benefit.     Id.,  346 

4.  The  words,  "  or  so  much  thereof  as  may  remain  unexpended," 
in  law  and  fact,  import  a  power  of  disposition  in  the  widow  and  create 
a  limitation  of  the  remainder  after  the  termination  of  her  life  estate. 
Id.,  246 

5.  A  will  signed  by  a  husband  and  wife,  the  latter  signing  merely 
to  show  her  consent  to  the  disposition  of  property  ihpri»by  made,  is  the 
will  of  the  husband  alone.     Chancy  v.  II.  F.  &  F.  Missionary  Society, 

621 

6.  In  making  the  proof  required  to  establish  the  va'idity  of  a  will, 
it  is  proper  to  show  all  tluifc  transpired  at  the  time  of  its  execution. 
The  acts  and  declarations  of  the  parties  participating  are  admissible  ns 
of  the  res  gestce.     Id.,  621 

WITNESSES— See  Equity,  2;  Evidence,  3,  4. 

1.  A  witness  having  testified  th.it  he  is  acquainted  with  a  person's 
signature  from  seeing  it  attached  to  papers  known  to  have  been  sign*  d 
by  him,  is  competent  to  testify  to  a  supposed  indorsement  by  such  per- 
son.    Ennor  v.  Hodson,  445 

2.  In  chancery,  one  defendant  is  competent  to  testify  in  behalf  ot  a 
co-defendant  on  a  question  in  the  decision  of  which  he  has  no  inter^t. 
This  rule  is  not  impaired  by  Chap.  51,  Revised  Statutes.  Aance  v. 
Xance,  5fc>7 


* 


7"$97    ul*6 


4 

V 


) 


'« 


HARVARD  LAW  LIBRARY 


